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UNITED  STATES  OF  AMERICA, 

District  of  Kentucky,  ^  sc 

BE  IT  REMEMBERED,  that  on  the  twenty- fourth  day  of  September,  in  th« 
year  of  our  Lord  one  thoul'and  eight  hundred  and  ten,  and  in  the  thirty  fi;-h  year  of  the 
Independence  o i  the  United  States  of  America,  Martin  D.  Hardin,  of  ihe  faid  riif- 
tno%  hath  depofited  in  this  office,  the  Title  of  a  Book,  the  right  whereof  he  claims  as 
author,  in  the  words  and  figures  following,  to  wit : 


“  Reports  of  cafes  argued  and  adjudged  in  the  Court  of  Appeals  of  Kentucky,  from 
u  fpnngterm  1805,  to  ipringterm  iSo8,  inclufive.  By  Martin  D.  Hardin,  Efq.” 

In  con  form*  ty  to  the  A&  of  Congrefs  of  the  United  States,  entitled  “  An  Aft  for  the 
“  encouragement  of  Learning,  by  iecuring  the  Copies  of  Maps,  Charts,  and  Books,  to  the 
“  Authors  and  Proprietors  ot  fuch  Copies,  ouringthe  terms  therein  mentioned,”  and  alfo, 
to  an  A  a  entitled  “  An  Ad  fupplementary  to  an  Adi  entitled  an  A61  for  the  encou- 
“  ragement  of  Learning,  by  fecuring  the  Copies  of  Maps,  Charts,  and  Books,  to  the  Au. 
sc  thors  and  Proprietors  of  iuch  Copies,  during  the  times  therein  mentioned,  and  extend- 
"  mg  the  benefit  thereof  to  the  arts  of  defigning,  engraving,  and  etching,  hiftorical  and 
ci  other  prints.” 


(L.  S,)N 


JOHN  H.  HANNA, 

Clerk  of  the  Dijlr'icl  of  Kentucky. 


M  . 

Of 

rt 


TH*E  utility  of  publishing  the  adjudications  of  the  appel¬ 
late  court  of  this  country,  has  been  generally  acknow¬ 
ledged.  And  since  the  appearance  of  Mr.  Hughes’s  Reports, 
it  was  not  to  be  expected  that  an  individual  would,  at  his  pri¬ 
vate  hazard,  undertake  another  publication  of  the  kind  :  for 
although  that  work  equalled  the  expectations  which  the  known, 
talents  of  its  author  had  excited,  the  sale  of  it  did  not  defray, 

..  4  by  several  hundred  dollars,  the  actual  expenses  incurred. 

After  this,  the  legislature  seem  to  have  felt  it  their  duty  to 
-y  interpose,  and  by  an  act  of  1804,  (ch.  71)  caused  a  publication 
of  cases  to  be  made,  commencing  about  the  period  when  Mr. 
Hughes  left  off  This  work  was  a  bare  transcript  from  the 
order-book  of  the  court  of  appeals,  without  an  index,  or  even 
yd  an  alphabetical  table  of  the  cases.  In  this  situation,  the  law 
"  it  contained  was  hid  in  obscurity  and  trash  ;  and  by  the  omis¬ 
sion  of  the  facts  on  which  the  court  adjudicated,  was  too  of- 
;  ten  calculated  to  mislead,  when  found. 

r  The  failure  of  that  project,  and  the  experience  gained  by 
J  it,  gave  rise  to  the  act  of  1807,  (ch.  15)  which  directed  the 
..court  of  appeals  “  to  procure  reports  to  be  made  of  such  de- 
i  cisions  of  the  court,  since  its  establishment,  as  should  be  deem¬ 
ed  useful.15 

•j  Under  this  lav/,  that  court  requested  the  author  to  under- 
<2  take  the  work  ;  and  left  to  his  discretion,  the  selection  cf  the 
cases  to  be  reported. 

-  He  thought  it  most  advisable  to  commence  where  the 
°r.  Printed  Decisions  ended.  To  have  gone  farther  back,  would 
cA  have  added,  in  his  opinion,  more  to  the  labor,  than  to  the  uti- 
t 1  hty  °f  the  work.  He  has,  however,  been  careful,  throughout, 
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to  refer  to  former  adjudications,  as  far  as  they  came  within 
his  knowledge,  whenever  they  were  supported,  or  overruled, 
by  the  cases  he  has  reported. 

"  The  cases  decided  in  1805,  and  1806,  and  in  the  spring 
term  1807,  were  extracted  from  the  order-book  of  the  court, 
and  the  records  filed.  In  the  fall  term  1807,  he  commenced 
his  practice  in  that  court ;  and,  from  that  period,  took  notes 
of  the  arguments  of  the  counsel  concerned  :  and  has  given 
them,  where  he  deemed  it  serviceable.  Toward  the  latter 
part  of  the  work,  he  found  that  it  was  swelling  to  a  larger 
size  than  was  convenient  for  one  volume  ;  and,  on  that  ac¬ 
count,  omitted  some  arguments  that  he  had  intended  insert¬ 
ing.  * 

The  backwardness  manifested  by  the  legislature  of  1808, 
to  carry  into  effect  th6  law  of  1807,  was  one  cause  of  the  work 
being  so  long  delayed.  Hut  since  the  passage  of  the  act  of 
1809,  (cb.  142)  no  time  has  been  lost  in  presenting  it  to  the 
public  :  although  it  has  taken  more  time  to  procure  the  paper, 
and  complete  the  printing,  than  the  author  had  expected. 

He  has,  since  the  period  at  which  this  volume  closes,  taken 
notes  of  the  arguments  of  counsel,  and  the  adjudications  of  the 
court ;  but  whether  he  will  be  induced  to  digest  them  into  the 
form  of  another  volume,  will  depend  upon  the  disposition 
which  the  public  may  manifest  on  the  subject. 

Frankfort ,  September  24>th ,  1810. 


IC73  THE  acts  of  assembly  have  been  cited  by  the  year  in  which 
the  session  commenced  in  which  they  were  passed.  The  fifth  le¬ 
gislature  held  two  sessions  ;  one  in  1796,  the  other  in  1797  ;  and  the 
acts  of  both  sessions  were  printed  together  :  these  have  been  cited 
as  acts  of  k‘  179 6-7 S  The  chapters  have  been  referred  to  by  their 
number  in  the  printed  copy  of  each  session. 

The  decisions  of  the  court  of  appeals,  printed  under  the  act  ©* 
1804,  (ch.  71)  have  been  referred  to  by  the  abbreviation,  Pr.  Dec. 

The  quere  at  the  end  of  the  note  in  page  149,  was  added  by  the 
|ate  Chief  Justice)  Bibb. 
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Page  4,  in  note, /or  “  Mulroy,"  read  Milroy. 
Page  5,  in  margin,  for  i(  p.  62,”  read  p.  az. 
Page  7,  in  note,  for  Leary ,”  read  Leanty . 
Page  9,  in  note,  for  “  Legman read  Pzg- 
man. 

Page  1 1 9,  &c.  for  “  Linginfetter,"  read  Ling- 
infelter . 

Page  122,  line  4,  for  tl that ,”  read  n&e/V. 
Page  129,  line  29,  for  “Kain's,"  read Katne's. 
Page  147,  line  4,  for  **  M'lVherler ,”  read 
M'TVherter. 

Page  160,  line  9,  for  “rights,"  read  //gfej. 
Page  268,  line  5,  for  t(  Burton ,”  read  Bojion. 


Page  299,  in  margin,  for  “  confideratlon"  read 

conditioned . 

Page  427,  line  28,  for  “  Boyee  "rezd  Boyce. 
Page  446,  line  36,  for  (t  circumjcribed ,”  read 
circumfianced . 

Page  481,  line  2  from  bottom,  for  “accu- 
fcendi ,”  read  accrefcendu 
Page  520,  line  28,  for  “  demurrer ,”  read  azz- 
fwer. 

Page  521,  line  27,  for  “  thefe,"  read  there. 
Page  550,  line  5  from  bottom,  for  “  he  is," 
read  be  in. 

Page  570,  line  22,  for  “ fuit read  meet. 


COURT  OF  APPEALS. 


SPRING  TERM,  1810. 


ORDERED,  That  the  following  be  the  rules  of  this  court,  in 
lieu  of  the  various  rules  heretofore  made,  except  those  which 
relate  to  the  fees  of  the  clerk. 

MOTIONS. 

1.  Motions  may  be  made  immediately  after  the  orders  of  the 
preceding  day  are  read,  and  the  opinions  of  the  court  delivered 
in  ;  but  at  no  other  time,  unless  in  cases  of  necessity,  or  in  relation 
£o  a  cause  when  called  in  course. 

2.  They  are  to  be  made  by  the  attornies,  in  the  following  order : 
First,  by  the  attorney-general ;  next,  by  the  eldest  practitioner  at 
the  bar ;  and  so  on,  in  regular  succession,  to  the  youngest.  But 
no  attorney  to  make  a  second  motion,  until  each  has  had  an  op¬ 
portunity  of  making  his  motion. 

3.  Affidavits  must  be  used  when  a  motion  is  bottomed  upon  a 
matter  of  fact,  which,  according  to  the  practice  o'f.the  court,  should 
be  sworn  to. 

SUPERSEDEAS. 

4.  No  supersedeas  will  be  granted,  unless  the  transcript  of  the 
'record  on  which  the  application  is  made,  be  complete,  and  so  cer¬ 
tified  by  the  clerk. 

5.  When  a  writ  of  error  shall  have  been  made  a  supersedeas , 
the  xlerk  shall  issue  a  certificate,  in  substance,  as  follows  : 
Kentucky,  sct. 

t  Clerk\s  Office  of  the  Court  of  Appeals . 

I  do  hereby  certify,  that  a  writ  of  error  hath  issued  from  this 
office,  for  the  reversal  of  a  judgment  obtained  by  A.  against  B.  in 

the  —  court  of - — — ■  at  their  ■  -  - term - - - ,  18“ 

in  a  certain  action  of - for  — - —  which  writ  of  error 

s  to  operate  as  a  supersedeas,  and  as  such  is  to  be  obeyed.  Given 


XX 


under  my  hand  this - day  oi  •  "  ^“"T 

shall  have  the  same  effect  as  ii  a  regular  supersedeas  had  issued. 

WRITS  OF  ERROR. 

6  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  t  e 
records  in  which  the  judgment  or  decree  complained  oi  entered, 
commanding  him  to  certify  a  transcript  of  the  said  record  to 

7.  When  a  plaintiff  in  error  shall  file  a  record  duly  certified  to 
be  full  and  complete,  before  a  writ  of  error  issues  it  shall  not  je  ne¬ 
cessary  to  send  such  writ  to  the  clerk  of  the  inferior  court ,  but 
the  writ  shall  be  made  out  and  filed  by  tne  clerk  of  this  cou.  i,  with 
the  said  record  ;  which  record  shall  be  taken  and  considered  as  a 

due  return  to  the  said  writ. 

PROCESS  ON  WRITS  OF  ERROR. 

8  The  process  on  writs  of  error,  shall  be  a  subpoena ,  directe 
to  the  sergeant,  or  to  the  sheriff  of  the  proper  county,  (or  m  case 
the  sheriff  be  interested  in  the  suit,  to  the  coroner)  commandi  g 
him  to  summon  the  defendant  in  error  to  appear  in  court,  to  show 
cause,  if  any  he  can,  why  the  judgment  or  decree  mentioned  in  the 

said  writ  of  error  should  not  be  reversed.  . 

9.  If  the  subpoena  be  not  returned  executed,  an  alias,  pluries , 
£?c.  may  issue  at  any  time,  on  the  application  of  the  party,  without 

a  special  order  of  court  therefor. 

10.  Where  it  shall  appear  to  the  court,  by  satisfactory  proof,  that 
a  defendant  is  not  an  inhabitant  of  this  state  there  shall  be  a  ay- 
fixed  for  his  appearance,  and  an  order  to  advertise  ;  which  order 
shall  be  published  once  a  week  for  three  weeks  successiv el> , 

some  one  of  the  newspapers  published  in  Frankfort ;  the  last  of 

which  publications  shall  be  four  weeks,  at  least  P^c®d|"s^^ 
uearance  day.  After  publication,  as  aforesaid,  and  an  aihdavit 
.  thereof  filed  with  the  clerk,  the  cause  shall  stand  for  hearing ;  m  me 
same  manner  as  if  a  subpoena  against  such  defendant  had  been 

tuincd  executed^ne  ^  fee  allowed  for  every  publication 

which  shall  be  taxed  and  recovered  by  the  plaintiff,  it  successiul, 
as  other  costs  are. 

appeals. 

The  clerk  shall  receive  and  docket  the  record  ot  any  appeal, 
within  the  period  the  court  has,  by  law,  a  discretion  to  receive  i  . 

would  be  sufficient  to  prevent  the  court  horn  lcceivmg  i  • 
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abatements  and  revivals. 

ABA1£j  V  •.  r  „rvor  shall  abate  by  the  death  of 
13.  When  an  appeal  or  wr  favor  of,  or  against 

either  party,  a  subpoena  "pl^aeteased  as  the' case  may  be,  di- 
the  legal  representatives  of  the or  appellee, 

rected  as  above  presen  ,  $  revived  :  which  being  re- 

to  show  cause  why  the  sui  s  tot  ,  •  e(j  without  further  or- 

turnedexecuted,the  cause  shall  stand  revned^  n 

der,  unless  cause  be  s  “wn  agamiu,^  i  evival ,  require. 

such  order  will  be  made  ‘  Vj  the  cause  may  be  re¬ 

vived  iLhTnLLoVL  representatives  ^deceased,  without 

revivor'shali  ^Tervh  onVe  defendant/or  defendants,  before  the 
hearing  ol  the  cause. 

nnCKFTING  SUITS  FOR  HEARING. 

15.  Th?  clerk  shall  set  the  causes  for  hearing  in  the  order  they 

int°  hlS  °ffiCe’ 

and  to  the  number  of  suits  in  the  couit. 

17.  Causes  to  which  the  commonwealth  is  a  paity,  sna. 

to  the  fifteenth  day  of  the  term. 

ASSIGNMENTS  OF  ERROR. 

18.  In  writs  of  error  not  operating  as  a  ^  ^filing 

peals, the  plaintiff  or  appellant,  shall  w.thm  eight  days  ate  g 

of  the  record,  assign,  in  writing,  and  fne  '' K  h  ’errorf  shall 

cular  error  or  errors  of  which  he  complains.  No  othey  errors 

afterwards  be  alleged  by  the  paity,  or  e^m  .^  to  as_ 

19.  If  *e  party  fail  to  assign  emirs,  as  ^fo by  ^ 

cause  T  o»  -hon>  dism^ 

on  The  nlaintiff  or  appellant  shad  be  all  .  , 

20.  ine  piauiuiiui  ,  assipn  errors  in  the  re- 

the  return  to  a  certiorari  sna  _  -  ’  ,  . ■  v  were  not  contained 

cord  brought  up  by  the  certiorari,  and  which  weie  no. 

in  the  record  first  filed. 

ORDER  OF  PROCEEDING  WITH  THE  SUITS  ON 

THE  DOCKET,  &c. 

21  Suits  set  for  a  particular  day,  will  be  taken  up  and  disposed 

■  "c;  • 

dismissed,  in  the  order  they  stand  docketed  :  saving,  ■  ovrev  , 
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the  court,  the  right  of  postponing  any  cause,  or  setting  it  to  a  par¬ 
ticular  day,  ior  any  sufficient  reason  appearing  to  them. 

23.  The  court  will  not  permit  a  cause  to  be  continued,  by  the  con- 
sent  of  the  parties  only:  the  consent  of  the  court  must  be  obtained 

reSu^ar^y  called  up,  the  appellant,  or  plain¬ 
tiff,  will  be  called  :  if  he  appear  not  by  himself,  or  counsel,  or  at¬ 
torney,  the  suit  will  be  dismissed  for  want  of  prosecution _ If  he 

appear,  the  appellee  or  defendant  will  be  called  ;  and  if  the  process 

50  °Perat^s? as  that  he  is  bound  to  appear,  and  makes  default,  the 
cause  shall  progress,  unless  for  cause  shewn. 


BRIEFS. 

26.  The  counsel  on  each  side  of  every  chancery  cause,  shall 
furnish  the  court,  at  a  convenient  time  preceding  the  argument 
with  a  written  statement  of  the  material  points  in  the  case  •  but 
no  error  or  omission  therein,  shall  prejudice  the  counsel  in  argu- 
ment,  ortne  court,  in  their  adjudication. 

RE-HEARINGS. 

27.  Re-hearings  must  be  applied  for  by  petition  in  writing,  set, 
ting  forth  the  cause  or  causes  for  which  the  judgment  or  decree  is 
supposed  to  be  erroneous.  The  court  will  consider  the  petition 
without  argument ;  and  if  a  re-hearing  is  granted,  direct  it,  as  to  one 
oi  more  points,  as  the  case  shall,  in  their  opinion,  require.  But  no 
application  for  a  re-hearing  will  be  heard,  after  leave  has  been 
given  to  take  out  a  copy  of  the  judgment  or  decree. 

COPIES  OF  JUDGMENTS  AND  DECREES,  WHEN 
THEY  MAY  BE  TAKEN  OUT. 

28.  On  motion,  permission  will  be  given,  as  a  matter  of  course 
to  take  out  a  copy  of  a  judgment  or  decree  of  this  court,  at  any 
time  after  the  expiration  of  fifteen  juridical  days  from  the  day  on 
which  the  judgment  or  decree  was  rendered  ;  except  in  those 
eases  in  which  the  title  of  land,  or  the  freehold  was  in  question. 

RETURN  days. 

f  29-  .The  ^rst  clay  of  every  term,  shall  be  a  general  return  day 
ior  writs  of  error,  and  process  preparatory  to  the  hearing  of  a 
cause.  But  if  they  be  sued  out  in  term  time,  they  may  be  made 
returnable  on  any  day  therein  expressed,  provided  it  does  not  ex- 
ceea  the  fiftieth  day  of  the  term. 

SO.  The  first  Monday  in  each  month  shall  be  a  return  day  for 
executions  issued  from  this  court.  They  shall  be  returnable  on 
some  one  of  those  return  days  ;  and  there  shall  be  at  least  thirty, 
and  not  more  than  ninety  days  between  their  test  and  return. 


RULES  OF  COURT. 


•  *o 

Xxill 

FALL  TERM,  1810. 

Ordered ,  That  the  following  be  a  rule  of  this  court: 

31.  When  a  transcript  of  the  record  of  a  suit  shall  be  lodged 
with  the  clerk  of  this  court,  in  any  judicial  proceeding,  such  tran¬ 
script  may  be  used  by  either  party  to  the  record,  on  any  motion 
for  supersedeas ,  appeal,  or  writ  of  error,  made  or  prosecuted  by 
either  of  them. 


fwssaasaa: 
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JUDGES 


OF  THE 


FROM  ITS 


COURT  OF  APPEALS, 

establishment  ;  WITH  the  dates  of  their 

COMMISSIONS. 


IARRY  INNES,  Esq.  Chief  Justice,  28th  June  1792. 

5ENJAMIN  SE  B  AST  IAN,  Esq.  2nd  Judge,  I  28th  June  1792. 
;ALKB  WALLACE,  Esq.  3rd  Judge,  J 

5EORGE  MUTER,  Esq,  Chief  Justice,  ~\ 

In  place  of  Harry  bines.  Esq.  -who  was  ap-  ,  j)ec.  1792. 
pointed  Judge  oj  the  Court  oj  the  Unite 
States  for  the  District  of  Eentucky •  J 

I’HOMAS  TODD,  Esq.  4 th  Judge,  19*  Dec>  180l‘ 

FELIX  GRUNDY,  Esq.  2 nd  Judge,  _  1  10th  Dec.  1806. 

In  place  of  B.  Sebastian,  Esq.  resigned,  j 

THOMAS  TODD,  Esq,.  Chief  Justice,  1 13lh  Dec.  1SC6. 
In  place  of  George  Muter,  Esq.  resigned,  j 

NINIAN  EDWARDS,  Esq..  4 th  Judge ,  \  13thDec.  1806. 

In  place  of  Thomas  Todd,  Esq.  promoted,  j 

FELIX  GRUNDY,  Esq .  Chief  Justice,  ~j 

In  place  of  Thomas  Todd,  Esq.  who  was  ap-  .  mh April  1807. 
pointed  a  Judge  of  the  Supreme  Court  of  the 

United  States , 

ROBERT  TRIMBLE,  Esq.  2nd  Judge,  I  i3th  April  1807. 

In  place  of  Felix  Grundy,  Esq.  promoted, )  , 

NINIAN  EDWARDS,  Esq.  Chief  Justice,  JLj,  Jan.  1808. 
In  place  of  Felix  Grundy ,  Esq.  resigned,  J 

WILLIAM  LOGAN,  Eso,  4 th  Judge ,  1  llth  Jan.  1808. 

In  place  ofNinian  Edwards,  Esq.  promoted,  J 

GEORGE  M.  BIBB,  Esq.  4th  Judge, .  1  3rd  Feb.  1308. 

Jm  -htnrfl  r.f  William  LofcMs  Esq,  resigned, } 


rn  place  of  William  Logan ,  Esq .  resigned. 


COURT  OF  APPEALS. 


SPRING  TERM,  1805. 


BRADFORD  vs.  ALLEN  AND  WIFE. 

OPINION  of  the  Court.— In  this  cause  it  is  as¬ 
signed  as  error,  that  the  court  below  has  decreed 
*uli  costs  to  the  complainants  in  that  court ;  whereas  they 
have  only  obtained  part  of  the  land  for  which  they  brought 
suit.  On  this  point,  it  need  only  be  observed,  that  in 
such  cases  it  has  been  the  common  practice  of  the  courts 
of  chancery  in  this  state,  to  give  full  costs  ;  and  it  is  con¬ 
ceived  that  no  equitable  general  rule  can  be  devised  for 
changing  the  practice  :  indeed,  there  may  be  some  cases 
which'  will  be  just  exceptions  from  the  general  rule,  and 
when  they  occur,  they  ought  to  be  regarded  ;  but  this 
case  cannot  be  classed  with  such  exceptions,  on  account 
of  any  peculiarity  in  its  circumstances. 

It  is  also  alleged  that  the  court  below  erred  in  not 
dissolving  the  injunction,  as  to  so  much  of  the  land  as 
Allen  and  wife,  the  complainants  in  that  court,  have  not 
recovered  ;  which  injunction  they  obtained  to  stay  exe¬ 
cution  on  the  judgment  in  ejectment  for  the  land  in  con- 
test,  which  had  been  rendered  in  favor  of  Bradford. 
I  ins  is  certainly  a  defect  in  the  decree,  and  by  it  Brad¬ 
ford  is  prevented  from  recovering  his  costs  on  the  eject- 
mem  ;  and  it  is  equally  just,  that  Bradford,  who  by  the 
decree  is  to  keep  part  of  the  land,  should  recover  the  costs 
ol  ins  suit  at  law,  as  that  Allen  and  wife  should  recover 
the  costs  of  their  suit  in  chancery. 

B 


jfpril  \th. 

In  fuitsin  chan¬ 
cery  ior land,  if 
the  complainant 
recovers  part  of 
the  land  in  con- 
troverfy,  he 
fliould,  in  gene¬ 
ral,  recover  full 
coils. 

In  (uch  a  cafe  if 
there  have  been 
an  injunction, 
the  court  in 
their  final  de¬ 
cree  Ihould  dif- 
folve  the  in¬ 
junction  as  to 
the  part  not  re¬ 
covered  bv  the 
complainant,  & 
permit  theplain- 
tiflf  in  the  eject¬ 
ment  10  recover 
his  tull  colts  at 
law. 
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April  qtJb, 

A  variance  be¬ 
tween  the  writ 
and  declaration 
in  debt  as  to  the 
ium  dei  lared  for 
is  cuied  by  the 
aft  of  jeofals — 
See  alts  of  1796 
-7,  24,  §  28, 
I  Brad.  226. 

A  judgment  lor 
Intereft  is  erro¬ 
neous  ir  it  do 
nut  (late  the  rate 
of  the  imeieft 
recovered. 

The  cletk  is 
notauth:  r'lcd  to 
calculate  ir.te 
reft  on  lirgle 
bills  in  pursu¬ 
ance  of  the  aft 
or'1799,  c.h.17, 
^  2,  P  4r,  it 
the  tingle  bill 
were  given  pri¬ 
or  to  that  aft, 
but  the  intereft 
'Ihonld  be  found 
by  a  jury. 


April  5 th . 

It  is  in  the  dif- 
cretion  of  the 
court  to  line  or 
not  to  fine  a  lhe  - 
riff  for  not  re¬ 
turning  an  exe¬ 
cution. 

{a)  A fts  of 
1796  7,  p,  62, 
t  Brad,  272. 


TROXWELL,  &c.  vs.  FUGATE. 

THIS  suit  was  brought  in  Scott  circuit  court,  and  was 
founded  on  a  single  bill,  dated  the  21st  day  of  March, 

1 798,  payable  the  30th  day  of  June  following,  for  46/.  165. 
The  writ  was  for  6 /.  165.  only — the  declaration  was  for 
46/.  165.  At  the  July  term  of  said  court,  in  the  year 
1803,  a  writ  of  inquiry  was  executed,  and  one  penny  da¬ 
mages  assessed.  Thejudgment  entered  was  for  46/.  1 65. 
u  with  interest  thereon  from  the  30th  day  ol  June,  1798, 
till  paid,”  and  costs.  On  a  writ  of  error  being  prosecu¬ 
ted,  the  following  was 

The  Opinion  of  the  Court. — The  variance  between 
the  writ  and  declaration,  as  to  the  sum  sued  for,  is  cured 
by  the  act  of  jeofails  but  there  is  error  in  the  judg¬ 
ment,  in  the  first  instance,  in  allowing  interest,!  and  in 
the  second,  if  allowable,  in  not  stating  the  rate  of  inte- 
rest.^RThe  instrument  of  writing  upon  which  this  suit  is 
founded,  having  been  given  prior  to  the  act  prescribing 
the  mode  of  calculating  interest  in  certain  cases,  and  for 
other  purposes,  the  interest  due  thereon  should  have 
been  found  by  way  of  damages,  and  not  calculated  by  the 
clerk,  as  in  case  of  judgments  upon  bonds  or  penal  bills. 

Judgment  reversed. 

*  T  his  decifion,  3s  to  this  point,  is  fupported  by  feveral  later  decifions,  and 
overrules  the  cates  of  Fowler  •vs-  Coivper,  iSoi,  Pr.  Dec.  Scott  vs* 

Taylor  and  wife,  tx'rsop  Leech,  i8ot,  Pr,  Dec.  T13. 

T  See  Ru/Jell  vs.  Shepherd ,  and  Taul  vs.  Moore.  poR,  .  p  i.  C'  /1 

l  >■§.•  r 

M’CL  ELAND  vs.  HOBBS. 

Opinion  of  the  Court — From  an  examination  of 
the  law  which  subjects  sheriffs  to  a  fine  for  not  returning 
executions  on  or  before  the  return  day  («),  it  is  conceiv¬ 
ed  that  it  is  in  the  discretion  of  the  court  to  fine  or  not 
fine  the  sheriff ;  and  this  discretion  is  limited  only  as  to 
the  amount  of  the  fine,  which  shall  not  exceed  five  per 
centum  per  month.  It  is  easy  to  conceive  cases  where 
a  sheriff  may  fail  to  return  an  execution  on  or  before  the 
return  day — which  failure  may  have  arisen  from  acci¬ 
dent,  or  from  the  act  of  the  plaintiff ;  in  either  of  which 
he  would  be  excusable.  Therefore,  every  case  must  de¬ 
pend  on  the  circumstances  attending  it,  and  the  court 
must  exercise  its  discretion  accordingly  ;  which,  if  abu¬ 
sed,  the  circumstances  can  be  spread  upon  the  record  by 
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bill  of  exceptions,  which  will  enable  a  superior  court  to  M’Clxlan* 
judge  of  them,  and  correct  the  abuse.  In  this  case  the  Hobbs. 

discretion  does  not  appear  to  have  been  abused,  and 
therefore  the  judgment  must  be  affirmed. 


LIGHTFOOT  vs.  PAYTON. 

PAYTON  brought  a  suit  in  the  Danville  district 
court  against  Lighfoot,  in  debt,  lor  60/.  and  declared  on 
two  separate  bonds  for  30/.  each,  judgment  was  ren- 
tiered  by  default  for  the  plaintiff  in  the  Lincoln  circuit 
court,  to  which  the  cause  was  transfered  on  the  change 
of  the  judiciary  system.  On  a  writ  of  error  being  pro¬ 
secuted 

The  Court  decided — That  uniting  several  demands 
in  order  to  produce  a  sum  of  which  the  district  courts  had 
cognizance,  is  deemed  illegal ;  as  without  that  union, 
those  courts  had  not  jurisdiction  of  either  demand. 
Wherefore,  the  first  error  assigned  is  adjudged  to  be 
well  founded  and  sufficient  to  reverse  the  judgment. 


April  I  ttb. 

Uniting  of  fe~ 
veral  demands 
in  order  to  pro¬ 
duce  a  lum  of 
which  the  dii- 
tridt  courts  h»d 
cognizance  was 
illegal, &  would 
not  give  thofe 
courts  juriidic- 
ti  n. 

Adts  of  i7>’5» 
ch.  i,  §  l,  p. 

23- 


PEMBERTON,  &c.  vs.  SEARCE.  Jprii  JJthi 

SEARCE,  as  assignee  of  Dudley  Mitchum,  brought 
a  suit  against  Pemberton,  &c.  on  a  penal  bond,  dated  the  ^^nm^ofpay- 
23rd  day  of  April,  1802.  The  penalty  was  for  455/.  165.  mcnt  between 
w  to  be  paid  on  or  before  the  first  day  of  next  June.”  the  declaration 
The  condition  was  for  the  payment  oi  227/.  18.?.  on  or 
before  the  first  day  of  June  next.  » lan  d  on,  is  noc 

The  plaintiff  declared  on  the  penalty  in  the  usual  man-  error —Quere. 
ner,  except  that  it  alleged  that  the  said,  sum  of  455/.  165.  f  between 
was  to  be  paid  u  whenever  they  should  be  thereunto  re-  ti,e  judgment  & 
quired.”  executions  not 

The  defendants  did  not  plead  to  the  action  ;  but  on  a  ffa,i,7f’ 
writ  of  inquiry  being  executed,  m  which  one  penny  da-  a  judgment  re- 
mage  was  assessed,  judgment  was  entered  for  455/.  165.  covered  by  an 
the  debt  in  the  declaration  mentioned,  and  costs  ;  but 
the  judgment  to  be  discharged  by  the  payment  oi  227/.  affignee,  and  of 
85.  with  interest,  &c.  whom— -Queri. 

An  execution  issued  on  this  judgment  for  455/.  165. 
and  costs,  “  which  William  Searce  late  in  our  Franklin 
circuit  court  recovered,”  &c.  endorsed  that  it  was  to  be 
discharged  by  the  payment  of  227/.  185.  with  interest, 

&c.  by  virtue  of  which  a  replevy  bond  was  taken. 
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mbjrton  A  writ  of  error  was  prosecuted,  and  it  was  assigned 
Searce.  error  that  there  was  a  variance  between  the  declara¬ 

tion  and  bond  as  to  the  time  when  the  penalty  was  paya¬ 
ble  that  there  was  a  variance  between  the  judgment 
and  execution,  the  judgment  being  entered  to  be  dis¬ 
charged  by  22 71.  8s.  and  the  execution  by  2271.  18s. _ 

and  that  the  execution  was  detective  in  not  reciting  that 
Searce  was  assignee  of  Dudley  Mitchum.  The  follow¬ 
ing  was 

The  Opinion  of  the  Court — The  fixing  a  day  of 
payment  in  the  teneri  ol  the  bond,  is  unusual,  if  not  non¬ 
sensical,  and  can  only  be  considered  as  surplusage — the 
day  of  payment  being  also  fixed  in  the  condition  ;  for  if 
the  day  fixed  in  the  teneri  and  condition  had  been  differ 
rent,  that  in  the  condition  must  govern.  The  variance 
stated  in  the  first  error,  is  therefore  immaterial  nor  is 
the  variance  between  the  judgment  and  execution,  as  to 
the  sum,  material — there  being  enough  in  the  record  to 
amend  by,  the  judgment  will  be  considered  as  amend- 
( a )  2  Wafh.  eo  07)  >  but  the  variance  between  the  execution  and  the 
*34*5*  proceedings  and  judgment  in  the  cause,  in  not  stating 
William  Searce  to  be  assignee  of  Dudley  Mitchum, 
must  be  fatal,  because  it  does  not  appear  to  have  issued 
on  that  judgment,  nor  any  other. f 
judgment  reversed. 

(y  *  In  Mjircy  vs.  Hensley,  Spring  term,  tSio,  a  fimilar  variance  was  held  fa¬ 

tal  O  )  oyer  and  demurrer. 

I  Q^uere,  and  fee  Palmer  and  Cafey  vs.  IffiGinneJs,  poji. 


April  I  yh. 

A  re  levy  bond 
g;v:  n  by  ore  de- 
fencenr  with  se¬ 
curity,  on  an 
execution  a- 
gainft  two,  is 
erroneous. 

The  plaintiff’s 
Hung  out  exe 
cutions  on  fuch 
replevy  bond,& 
thereby  making 
pait  of  ihe  mo¬ 
ney,  does  not 
preclude  h'm 
from  aftei  wards 
having  luch 
Lord  qualhed 
on  his  xnotion. 


SKINNER,  &c.  vs.  ROBINSON. 

ROBINSON  obtained  a  judgment  in  the  Bairdstown 
district  court  against  Moses  Moore  and  Skinner  ;  a  ca. 
sa.  issued  thereon,  which  being  levied  on  Moore’s  body, 
) 1 "  §ave  up  property,  and  in  September,  1800,  replevied 
it  by  giving  John  Moore  security. 

Sundry  executions  issued  on  the  replevy  bond  ;  un- 
ciei  one  of  which  the  plaintiff  purchased  a  negro  sold  by 
the  sheriff  to  satisfy,  in  part,  said  judgment.0 

In  October,  1803,  on  the  motion  of  the  plaintiff,  it  was 
ordered  that  the  said  replevin  bond  be  quashed,  be¬ 
cause  the  said  bond  was  not  signed  by  the  said  Skinner, 
who  was  one  of  the  defendants  named  in  the  execution. v 

Skinner  filed  a  bill  of  exceptions  to  this  decision,  and 
prosecuted  his  writ  of  error. 
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The  assignment  of  errors  questioned  the  right  to  quash 
the  replevy  bond,  upon  the  motion  ot  the  plaintiff,  espe¬ 
cially  after  his  repeated  admissions  of  its  validity  ®y 
suing  executions  thereon,  and  after  such  a  length  oi  time 
subsequent  to  its  execution ;  and  also  alleged  that  if  it 
was  proper  to  quash  it,  the  sales  made  under  the  execu¬ 
tions  which  issued  thereon,  should  have  been  vacated, 
and  the  plaintiff  subjected  to  the  costs  occasioned  by 
these  executions. 

The  Court,  after  argument,  were  of  opinion  there 
was  no  error  in  the  decision  of  the  inferior  court,  and 
affirmed  the  judgment  and  proceedings.^ 
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Skinner,  &c» 

VS, 

Robinson. 

On  qualhing 
fuch  bond  the 
court  ought  not 
to  vacate  the 
tales  of  property 
made  under  e:c- 
ecut  ons  ifl'ued 
on  fuch  replevy 
bond. 


*  See  the  cafe  of  Edwards  vs,  Greenwell,  pofiy 
that  one  of  leveral  defendants  might  replevy. 


in  which  it  was  decided 


MURRAY  os.  HAMILTON. 


April  1 6 tb. 


HAMILTON  issued  his  capias  against  Murray,  and  An  attachment 
on  a  return  u  a  copy  left,”  took  out  an  attachment,  which  funded  on  a  c?. 
was  levied  on  a  lot  in  South  Frankfort  ;  on  that  return  ^ot 
Hamilton  proceeded  and  obtained  judgment  in  the  court  cannot  be  levied 
below.  on  land. 

By  this  Court. — The  law  regulating  the  proceed-  i 

ings  on  attachment,  does  not  authorise  the  levying  the  Brad,  zz%, 
attachment  awarded  in  this  case  on  land.  < 

Judgment  reversed.^ 

*  A  fimilir  decifion  was  given,  fpring  term,  1S0S,  in  the  cafe  of  Anderjon 
vs.  Morton ,  and  Co. 


EWING  vs.  THE  DIRECTORS  OF  THE  PENI¬ 
TENTIARY. 

THE  act  of  1798,  to  amend  the  penal  laws  of  this 
commonwealth,  authorised  subscriptions  to  be  opened  for 
defraying  part  of  the  expenses  o(  building  a  penitentiary ; 
and  enacted  that  the  money  subscribed  u  may  be  recover¬ 
ed  by  the  directors  herein  after  mentioned,  in  case  of 
non-payment  on  demand,  by  motion  on  ten  days  previous 
notice  to  such  subscriber,  in  any  court  of  record  having 
jurisdiction  thereof,  from  which  there  shall  lie  no  ap¬ 
peal.” — (See  acts  of  January,  1798,  ch.  4,  §18,1  Brad . 
U.) 

Ewing  subscribed  100,  and  on  failing  to  pay  it,  the 
directors  moved  against  him  in  the  Franklin  court  of 


April  i6 th. 

A  law  authori- 
fing  judgment 
to  be  entei-ed  on 
mo  ion  for  the 
breach  of  a  con¬ 
tract  thereafter 
made  f  r  the 
payment  or  mo. 
ney,  is  not  un- 
conftitutionaL 
It  is  not  uncon» 
fcitutional  nor 
illegal  to  enter 
judgment  in 
luch  cale  with¬ 
out  a  jury,  the 
defendant  not 
having  appear¬ 
ed  nor  made  any 
defunct. 
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Ewing 


*T 


quarter  sessions,  and  had  judgment  against  him  for  said 
The^Dirict  sum  and  costs,  without  his  entering  an  appearance,  or 
tors  of  the  contesting  it  in  that  court.  But  he  sued  his  writ  of  error 
Pemtentia-  anc]  made  the  following  assignment  of  errors  : 

1st.  The  court  erred  in  rendering  judgment  against 
the  said  Ewing,  without  the  intervention  of  a  jury. 

2nd.  The  law  on  which  the  court  rendered  judgment 
aforesaid,  is  unconstitutional,  in  authorising  a  judgment 
by  motion,  without  the  intervention  of  a  jury. 

This  Court  affirmed  the  judgment.. 


April  20 th. 

In  an  aftion  on 
a  penal  bill  the 
declai  a' ion 
fh  uldlhowthat 
Che  defendant 
did  not  pay  the 
fmaller  aim  on 
the  day  ipecifi- 
ed. 


FENWICK  vs.  PEART. 

The  Opinion  of  the  Court. — The  paper  declared 
upon  is  a  bill  penal  for  the  payment  of  $  366  67,  on  or 
before  the  1st  day  of  October  1802,  under  the  penalty  of 
$  733  34  ;  the  action  is  brought  on  the  penalty,  and  there 
is  no  averment  that  the  defendant  did  not,  on  or  before 
the  first  day  of  October,  pay  to  the  said  plaintiff  in  the 
court  below,  the  sum  of  $  366  67,  whereby  and  by  force 
cf  the  statute ,  an  action  accrued  for  the  $  733  34,  &c. 
which  was  necessary  to  be  done  ;  but,  on  the  contrary, 
there  is  an  averment  that  the  defendant  did  not,  on  or 
before  the  first  day  of  October,  1802,  pay  to  the  said 
plaintiff  $  733  34 — a  sum  which  in  law  they  were  not 
bound  to  pay  at  that  time.  Wherefore,  the  plaintiffhas 
not  shewn  and  set  out  a  cause  of  action.^ 

*  Same  point  decided  in  the  cafe  of  Love  vs.  Rice ,  October,  1796. 


M.y  yd. 

Wherever  it  ap¬ 
pears  Irom  the 
traniaclions  ol 
the  paraes  to 
have  been  the 
intention  of  one 
to  lei. d, 81  of  the 
othtr  10  iectre 
the  moi  ey  le  t, 
by  delivering 
property  to  the 
lender,  it  a- 
mounts  to  a 
mortgage. 


REED  vs.  LANSDALE. 

Opinion  of  the  Court. — The  first  question  which 
is  made  in  this  case,  is,  whetheT^from  the  contract  be¬ 
tween  the  parties,  it  is  a  mortgage  or  a  conditional  sale  ? 

There  is  great  difficulty  in  drawing  the  true  distinction 
between  these  modes  of  transfer.  The  intention  of  the 
parties,  where  it  can  be  clearly  ascertained,  must  govern 
in  this,  as  well  as  every  other  case  arising  upon  contract. 
Did  the  parties  contemplate  a  purchase,  and  fix  a  price  ; 
or  was  a  loan  of  money,  and  a  security,  only  intended  ? 
In  this  transaction  not  a  word  of  purchasing  the  slave  is 
mentioned,  nor  is  any  price  fixed  for  which  Lansdale  was 
willing  to  part  with  him.  On  the  contrary,  it  is  ad- 


SPRING  TERM,  1805. 


r 


mined  that  application  was  made  for  a  loan  of  money,  R”» 
and  the  negro  pledged  for  the  use  of  it ;  nay,  Heed  him-  I  .ANSDALE. 
self  states  that  Lansdale  applied  to  him  for  the  sum  oi  The  equitable 
125/.  for  which  he  would  give  him,  in  mortgage,  the  ne-  [nu‘e 
gro  man  named  Frank  ;  from  which,  as  well  as  the  bill  mortgagee  is  ira 
of  sale  and  other  parts  of  the  transaction,  it  is  evident  poffeflion,  is  to 
that  a  sale  was  never  in  the  contemplation  of  the  parties.  ^r^et^emPr°“ 
It  is  clearly  and  evidently  a  mortgage,  and  Lansdale  gaged  property 
entitled  to  a  redemption  of  the  slave  upon  the  usual  agamft  princi- 
terms,  viz.  upon  the  payment  of  the  125/.  with  interest  ^he'mong^or 
thereon,  together  with  the  further  sum  of  S  40,  paid  as  fl,ouu]  (m  Ic_ 
hire  with  interest  thereon,  and  the  amount  of  the  fee-  deeming  pay  all 
bills  which  were  put  into  the  hands  of  the  sheriff  of  <4  ^  .swell 
Washington  county,  due  from  Lansdale  to  Reed,  and  manjs  He 
which  were  enjoined,  with  interest  thereon.  And  ih  .uid  therefore 
Reed  is  to  be  accountable  for  the  hire  of  the  slave,  at 
the  rate  of  22/.  per  annum,  from  the  time  when  he  le-  by  the  mortga- 
ceived  him  until  he  shall  be  re-delivered.  This  sum  is  gee  to  him,  and 
conceived  to  have  been  equitably  fixed  by  the  court  below, 
and  unless  a  chancellor  doubts  upon  such  subjects,  it  is  to  fet  the  hire 
not  necessary  to  direct  an  issue  to  ascertain  the  value  ;  of  a  negro  man 
at  least  he  is  not  obliged  to  do  so.  The  agreement  to  set 
the  hire  of  the  slave  against  the  interest  of  the  money,  intereft  of  125/* 
is  so  far  usurious  and  void,  but  no  farther  ;  and  the  de-  is  so  far  void  as 
cree  of  the  inferior  court  setting  aside  the  contract  en-  JoweVto^e^eem 
tirely,  is  therefore  erroneous  ;  as  also  in  not  allowing  the  property  ora 
Heed  interest  on  the  several  sums  of  money  above  reci-  the  aboveterms, 
ted,  as  the  usual  and  settled  mode  in  mortgages,  where 
the  mortgagee  is  in  possession,  is  to  charge  the  profits  contraft. 
against  principal  and  interest.  There  is  also  error  in  A  chancellor 
the  said  decree,  in  making  the  injunction  perpetual  as  to  ™y0fpr*'“: 
the  fee-bills  due  from  Lansdale  to  Reed ;  for  a  mort-  unlefs  hedoubts 
gagor,  before  he  is  permitted  to  redeem,  must  satisfy  all  it  isnotneceflk- 
equitable,  as  well  as  legal  demands.^  It  was  also  erro- 
neous  to  decree  that  the  slave  should  be  delivered  before  to  afeertain  the 

the  sum  due  Reed  was  paid  or  tendered  to  him.  value. 

.  On  a  bill  to  re*. 

*  See  the  cafe  of  South  vs.  immy,  pgr ,  as  to  intereft.  >  deem  it  is  erro- 

In  what  cafes  advances  made  by  the  mortgagee  to  the  mortgagor,  oofteiior  neous  to  decree 
to  the  mortgage,  can  be  connected  with  the  mortgage  money,  and  muft  be  paid  the  mortgaged 
off  with  it — See  I  Pr,  Wms.  776—2.  Stra ,  1107— 1  Eq.  ca.  ab.  32.4  —  3  Eq.  property  to  be 
(a.  ab  594 — 2  Fcr.b .  271 — 2  Atk.  54 — a  Vex,  662—1  Vet.  jur .  CT3  —  z  Vet*  given  up  before 
?V,  376—3  Bro.  Cb.  rep .  162—5  Bac.  ab.  ( Cull .  id.)  So.  the  fum  due  to 

the  mortgagee 
is  paid  or  ten¬ 
dered  to  him. 
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May  g  tb% 

After  a  writ  of 
inquiry  execu¬ 
ted  and  judg¬ 
ment  it  will  not 


CONN  vs.  JONES.* 

SLOAN  vs.  GRIFFETH.* 

THE  first  of  these  cases  was  as  follows  : 

le  reverted  on  ^ie  day  01‘  JQty,  1800,  Conn,  by  his  writing 

account  of  the  under  seal,  covenanted  to  convey  by  deed  with  general 
w,it  heir  g  re.  warranty,  150  acres  of  land,  to  Arnold  ;  the  150  acres  to 

^tr"’fte»dof!h'  bfi  Part  of  500’  ahd  to  be  laid  oft  after  200  acref  were 
3rd  day  of  the  laid  1°  another  purchaser  :  the  deed  to  be  made  with- 
i;cxt  term.  in  six  months  from  the  date. 

lonSK  ,  °n  the  6t!l  day  of  February,  1801,  Arnold  assigned 
conveyance  of  the  bond  to  M’Cracken  ;  and  on  the  29th  day  of  June, 
land,  it  is  not  1802,  M’Cracken  assigned  it  to  Jones. 

lege  flaf  demand  Jones  brought  suit  in  the  Bourbon  circuit  court  on 
at°  the  defen-  bond  in  his  own  name.  The  writ  was  returnable  to 
dant’s  place  of  the  first  day  of  the  next  ensuing  term.  The  declaration, 

that 6 the  plain.  a^ter  usual  recital  of  the  covenant,  proceeded  as  fol- 
tiffhad  the  land  lows,  to  wit :  u  Afterwards  and  before  the  said  Conn  had 
laid  off  or  atten-  complied  with  this  said  covenant  in  said  bond,  to  wit:” 

fend  ant  'to  ke  ^c*  sett*DS  forth  the  assignment  to  M’Cracken  as  usual, 
it  done.  The  like  allegation  was  made  in  alleging  the  assignment 
A  bond  for  the  to  the  plaintiff. 

hnd  Cilaaffi?na^  .  ?^e  breach  assigned  was  as  follows  :  “  and  the  plain- 
hle  5  &  the  af-  tiff  in  fact  avers  that  the  defendant,  although  often  re- 
fignee  may  quested,  hath  not  made  a  general  warranty  deed  for  the 

rion" tfccreon  b  saic*  acres  ol  land,  in  discharge  of  the  writing  obliga- 
hi  s  own  name,  tory  aforesaid,  in  six  months  from  the  date  thereof,  or  at 
In  declaring  on  any  time  since,  to  the  said  plaintiff.” 

gatbnfrhea'ie"  ,  Judgment  was  takefri  by  default  against  Conn  and  his 
gation’fhat  ‘  be-  bail,  and  a  writ  of  inquiry  executed  and  final  judgment 
fore  the  defen-  entered. 

wish  hi^cove-  ^  writ  of  error  was  prosecuted,  and  the  following  er- 
»ant*  it  was  af-  rors  assigned  :  “The  writ  was  made  returnable  to  the 
figned,  istanta-  first  instead  of  the  third  day  of  the  term.f 

IngTiuhe  Xgn  U  breach  assigned  in  the  declaration  is  insuffici- 
ment  or  the  ent— -1st,  It  does  not  allege  that  any  demand  was  made 
breach  that  the  by  Arnold  at  the  house  of  Conn, aif  the  deed  covenant- 

pd' formed  Avhh  '*Gr  \  nor  *s  ^  stated  that  he  attended  at  Conn’s  house 
the  affignor.  to  receive  the  deed — 2nd,  It  is  not  alleged  that  Conn 
5.  P  Riding  aid  not  convey  to  the  said  Arnold,  the  land,  agreeably 

vs  Hickman ,  pr.  °  J 

L'-c.  2 54  See  *  i  hefetyvo  cafes  being  intimately  connected  in  principle,  it  was  thoupht 
also  bubble  -vs.  be  ft  to  reparthlfem  together. 

Mullanfrbyj0Ji%  f  See  a&s  of  iypS,  ch.  1,  §  23,  p.  23— ads  of  iZcz,  ch.  1,  §  7.  p.  S. 
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Conn 

•vs. 

Jones. 

and 

Sloan 

vs. 

GiUFFETJfo 

'  ‘V'1  ■  •» 


to  the  hotid*-^3rd.  It  is  not  alleged  that  eithet  of  the 
assignees  ever  applied  to  Conn,  at  his  house,  for  a  deed 
1 — 4th,  The  breach  assigned,  is,  that  the  defendant  did 
not  convey  to  the  plaintiff,  the  land,  within  six  months 
from  the  date  of  the  bond  ;  whereas  no  right  to  demand 
or  receive  it  was  vested,  until  the  end  of  the  six  months 
* — 5th,  It  is  not  alleged  that  Arnold,  or  either  of  the  as¬ 
signees,  ever  got  the  150  acres  laid  off,  or  attended  upon 
the  defendant  to  accompany  him  to  have  it  laid  off. 

w  A  bond  for  a  deed  is  not  assignable  so  as  to  vest  in 
the  assignee  a  right  to  maintain  an  action  in  his  own 
name*”f 

By  the  Court. — There  is  no  error  in  the  proceed* 
ings. 

Judgment  affirmed. 

The  second  was  the  following  :  May  iiyf. 

Griffeth  sued  Sloan  on  a  covenant  to  convey  land  on 
demand.  The  declaration  assigned  as  a  breach  of  the 
covenant,  u  that  the  defendant,  although  often  request¬ 
ed,  had  not  conveyed,”  &c. 

The  defendant  put  in  the  plea  that  he  had  not  broken 
his  covenant ;  on  which  issue  was  joined.  He  also 
pleaded  thathe  had  been  always  ready  and  willing  tocon- 
Vey,  but  that  the  plaintiff  had  not  demanded  a  deed,  and 
then  made  a  tender  and  profert  of  a  deed  in  court. 

The  plaintiff  replied  thathe  did  by  u  himself  or  agent,” 

demand  a  conveyance,  u  viz.  on  the  - - day  of  - _ . _ * 

before  the  suing  out  the  original  writ  in  this  case  on 
which  issue  was  taken,  and  on  a  demurrer  to  evidence 
judgment  was  rendered  for  the  plaintiff. 

The  defendant  appealed,  and  assigned  the  following 
errors :  u  That  there  was  no  legal  demand  laid  of  the 
deed  which  the  appellant  covenanted  to  make — -That 
there  was  no  demand  laid  at  the  appellant’s  house  of  the 
deed  he  agreed  to  make. 

“  The  issue  joined  on  the  first  plea,  is  wholly  imma*  Set  z€ts  0 
terial ;  the  covenant  being  to  make  the  deed  on  request,  1796-7,  p.  24 

*  If  a  bond  be  afligned  after  it  becomes  due,  the  declaration  fhould  fhow  o 

that  it  was  not  paid  oft  to  the  aflignor— w.  Barr ,  Pr.  Dec.  195—  Tun*  fc7L,  ch.  28 
JiaUvs.  Barbour ,  this  term— and  Keeton  Scantland,  pcji.  f  A  A.  x799’  ,3 

t  Bonds,  &c.  for  money  or  property,  are  aflignable— Atts  0^766-7,  p.  ’  5  * 

32— adts  of  1  fes,  1798,  ch.  27,  p.  60,  1  Brad.  60.  But  if  for  a  perfonal 
<luty,  as  an  indenture  of  apprenticeihip,  it  is  not  affignable—  Sbult*x%  Trsvis. 

Pr.  Dec,  164,  Ptgman  vs.  Ward,  ibid ,  36k. 

c 
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a  ccrti'ratt  Zfor 
tJtibfydrVe  of 
lar.d  on  aemand , 
a  demand  Jhould 
be  pretifely  al¬ 
leged  in  point  of 
time  and  place. 
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and  the  issue  being  whether  he  made  the  deed  at  ally  no 
Request  being  averred.” 
k  The  Court  affirmed  the  judgment.* 

|-  *  The  order  book  does  not  (how  the  reafons  upon  which  the  court  gat* 
their  decifions  in  thefe  cafes*  In  Bridges  vs.  Hardgrove ,  Pr.  Dec.  15 3,  an4 
Vanarsdale  vs.  Craig ,  ibid,  311,  it  was  decided  that  in  declaring  on  a  contraft 
for  conveying  land  on  demand,  it  was  necefiary  that  the  demand  Ihould  b€ 
S*  precilely  alleged,  in  point  of  time  and  place,”  and  n  that  the  general  alle¬ 
gation  that  he  has  often  been  required,  is  not  fufficient.”  A  like  decifion 
was  alfo  given  in  the  cafe  of  Staffer  d  vs.  Trimble ,  Ipring  term,  1809, 

’  The  declaration  in  this  latter  cafe  was  therefore  defefliVe  ;  but  the  court 
mud  have  eonfidered  thisomiflion  fupplied  by  the  averment  of  a  demand  made 
in  the  replication,. and.  the  ifiue  taken  thereon  ;  and  that  th e  .  Ioffe  form  in 
which  the  averment  was  therein  made,  though  it  would  have  been  bad  on  (pe¬ 
dal-demurrer,  was  cured  after  verd  id  by  the  ftatutes  of  jeofails — See  ads  of 
1796,  p  24,  §  28,  1  Brad.  226 — ads  of  1799,  c^*  ir  7>  P*  5^ — See  alfo 
Bobinett  vs.  Morris's  adm'r.  pefi . 

But  if  the  court  had  been  of  opinion  that  the  law  required  the  demand  to 
have  been  made  at  the  refidence  of  the  detendant,  it  was  matter  of  fubftance9 
not  of  torm,  and  the  omiflion  to  ftate  it  would  not  have  been  cured  by  verdid. 
—See  Chambers  vs.  fVinn ,  Pr.  Dec.  192  and pojl,  Letcher  vs%  Tayler, 


May  10  thx 


If  the  calls  of  an 
entry  do  not  cer¬ 
tainly  deter¬ 
mine  the  form 
in  which  a  fur- 
vey  thereon 
(hould  be  made, 
the  furvey ought 
to  be  in  a  I'quare 


KENNEDY  AND  GAINES’S  HEIRS  vs.  PAYNE 

AND  MAJORS. 

ON  the  3rd  day  of  February,  1781,  Stephen  Trigg 
had  a  survey  made  for  900  acres,  on  a  treasury  warrant 
—It  was  run  to  the  cardinal  points,  and  its  western  boun¬ 
dary  Was  260  poles  long. 

On  the  18th  day  of  June,  1782,  John  Cobb  entered 
,3000  acres  of  land  on  a  treasury  warrant,  “to  adjoin 
S.  Trigg’s  survey  of  900  acres,  lying  on  the  waters  of 
Hammond’s  creek,  on  the  west  side,  to  begin  at  his 
south  west  corner,  and  running  with  the  said  line  north 
so  far  that  lines  at  right  angles  west  will  give  the  quan¬ 
tity.” 

V;  On  the  3rd  of  August,  1782,  John  Hoomes  entered 
“10,000  acres  of  land,  lying  on  the  waters  of  Ham¬ 
mond’s  creek  and  Benson’s  creek,  adjoining  Cobb’s  en¬ 
try  of  3000  acres  on  Hammond’s  creek,  on  the  west  and 
north,  and  extend  west  and  north  over  on  the  waters  of 
Benson’s  creek  for  quantity,  excluding  all  former  entries 
and  lands  unfit  for  cultivation.” 

The  appellants  were  defendants  below,  and  relied  on 
their  elder  patent.  The  appellees  were  complainants 
there,  atid  claimed  under  Hoomes’s  entry.  The  cause 
had  been  commenced  in  the  Franklin  district  court,  and 

•  rtf  '■ 


SPRING  TERM,  1805..  -  u 

was  by  that  court  adjourned  to  the  general  court.  On  k*nn*dy,&c0 
the  hearing,  the  general  court  decided  that  the  entry  of  p 
John  Cobb  for  3000  ought  to  b©  surveyed  in  the  follow-  AYNSj  &c” 
ing  manner-,  to  wit :  u  Beginning  at  the  south-west  of 
S.  Trigg’s  survey  of  900  acres,  thence  with  his  line 
north,  and  passing  his  corner  so  far  that  lines  running 
from  the  base  at  right  angles  will  give  precisely  the 
quantity  of  3000  acres  in  a  square. ...  And  that  the  entry 
of  John  Hoomes  for  10,000  ought  to  be  surveyed  to  ad-  - 
join  the  said  CobbVentry,  when  laid  down  as  aforesaid, 
on  the  west  and  north,  and  extending  west  and  north  so 
as  to  include  the  precise  quantity  of  10,000,  without  re¬ 
gard  to  former  entries,  lands  unfit  for  cultivation,  or  any  , 
surplus  which  may  be  now  included  in  the  survey  of  said 
Hoomes.” 

An  appeal  being  taken,  it  was  assigned  for  error 
“  That  the  inferior  court  erred  in  the  Construction  which.  > 
they  have  given  by  their  decree  to  the  entry  of  John 
Cobb,  in  directing  that  the  survey  to  be  made  thereon 
should  extend  north  beyond  the  corner  of  Trigg’s  900 
acres  survey,  so  far  as  to  include  the  quantity  in  a  square. 

The  said  survey  should  have  been  extended  north,  no 
farther  than  Trigg’s  most  northwardly  corner.” 

The  Opinion  of  the  Court  was  as  follows  : — It  is 
only  necessary  to  consider  the  first  error  which  is  alleged  ; 
and  were  this  the  first  suit  in  which  the  point  had  been 
decided,  for  its  extensive  importance,  it  would  deserve 
a  very  particular  investigation  :  but  at  an  early  day  it 
was  settled  by  the  late  supreme  court  for  the  district  of  r: ' 

Kentucky,  in  the  case  Smith  vs*  Grimes  («),  and  that  de-  (a)  Hiighea  in¬ 
cision  has  been  sanctioned  and  pursued  by  this  court, 
in  the  cases  Kenton  vs*  Connell  (£),  Cleland  vs*  (^)Hughesi69 
Thorp  (c),  and  several  others.  In  the  present  suit,  the  ,  , 

geneial  court  has  decided  the  point  in  strict  conformity  v  ^ 
to  the  cases  which  have  been  mentioned,  and  probably  it 
was  guided  by  them  :  to  which  ought  to  be  added,  that 
it  may  be  presumed  that  a  number  of  entries  for  lani 
have  been  surveyed,  and  disputes  compromised,  con¬ 
formably  to  those  precedents.  Indeed,  it  seems  that 
those  decisions  necessarily  resulted  from  the  general 
doctrine,  which  has  long  been  embraced  by  the  courts  of 
this  country,  that  if  the  calls  of  an  entry  do  not  certainly 
determine  the  form  in  which  a  survey  thereon  should  be 
iftade,  the  survey  ought  to  be  a  square,  that  being  the 
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most  rational  construction  the  entry  can  receive,  and  the 
least  injurious  to  other  locators.* 

Decree  affirmed. f 

*  Moore  vs.  Harris,  &c  July  1801,  Pr.  Dec.  26,  S.  P. 

See  ren?aik9  on  this  cafe  in  the  cafe  of  Key  vs.  Matjov,  foji. 


May 

Pra£lice  on  in* 
junctions. 


BEARD  vs.  GERAN’S  ADM’R. 

By  the  Court.-— A  motion  to  dissolve  an  injunction 
before  the  defendant  has  answered,  and  without  notice 
to  the  complainant,  is  regular,  if  it  be  made  on  the  ground 
that  admitting  the  allegations  of  the  bill  to  be  true,  it 
contains  no  equity  ;  but  it  is  irregular  to  dismiss  the 
bill  by  motion  on  that  ground. 


GREENUP  AND  KEENE  vs,  KENTON  AND 

FRAZIER. 

GREENUP  and  Keene  were  complainants  below, 
and  derived  title  to  the  land  in  dispute  under  the  follow¬ 
ing  certificate  : 

“  At  a  court  continued  and  held  for  the  county  ot 
Fayette,  on  Wednesday  the  flth  day  of  May,  1785- 
Application  and  satisfactory  proof  being  made,  this 
court  doth  certify,  that  William  Ballard  is  entitled  to  the 
pre-emption  of  1000  acres  of  land  lying  on  the  waters  of 
the  south  fork  of  Elkhorn,  beginning  at  two  ashes  and 
sugar  tree  comer  to  an  old  military  survey  made  for  Fra¬ 
zier,  thence  with  Campbell’s  line,  formerly  Ward’s, 
eastwardly  to  his  corner  then  parallel  with  Frazier  s  line, 
and  also  with  Frazier’s  line,  continuing  these  two  lines 
off  from  Campbell’s  for  quantity,  by  virtue  of  his  marking 
out  the  same  in  the  year  1774,  and  his  being  prevented 
making  application  for  the  same  by  his  being  in  public 

service.” 

A  pre-emption  warrant  having  been  obtained  by  vir- 
tue  of  said  certificate,  an  entry  was  made  thereon  with 
the  surveyor  oil  the  12th  day  of  August  1786,  as  foU 

lows :  r  1  1 

“  William  Ballard  enters  1000  acres  of  land  on  a  pre^ 

emption  warrant,  No.  2651,  lying  on  the  waters  ot  the 

smith  fork  of  Elkhorn.  beginning  at  two  ashes  and  su* 


A  pre-emption 
for  marking  & 
improving  prior 
to  1778  is  of  lu 
perior  dignity  to 
a  fettlementand 
pre-emption 
granted  to  a  vil¬ 
lager, 

A  countycourt 
certificate  for  a 
pre-emption 
which  fpecifies 
that  it  was  gran¬ 
ted  for  marking 
car  the  fame,hut 
does  not  ftate 
that  the  grantee 
m»de  any  im¬ 
provement, is  de¬ 
ficient  ;  and  the 
claim  thereby 
lofes  its  pre 
emptive  dignity 
A  pre-emp¬ 
tion  warrant  ob¬ 
tained  by  virtue 
of  fuch  defcc 
five  certificate, 
vrill  hold  as  a 
trealury  war- 
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gar  trees  corner,”  &c.  pursuing  the  words  of  thecertifi-  &c* 

cate.  Kenton,  &c* 

Their  patent  bore  date  the  29th  day  of  J une,  1 797. 

The  appellees,  who  were  defendants  below,  claimed 
title  under  the  following  certificate  and  entries  :  a  younger  ent*y 

u  a  court  0f  commissioners  held  the  20th  of  De-  on  a  trtafury 
cember,  1779— Simon  Kenton  this  day  claimed  a  settle-  warranty  ^ 
ment  and  pre-emption  to  a  tract  of  land  in  the  district  of  t*,on  entered  a  3d 
Kentucky,  lying  on  Elkhorn,  joining  Col.  Preston’s  sur-  May  1780, con- 
vey  at  the  Cave  Spring,  on  the  south-west  side,  by  im-  *r“df't°tlae^ 
proving  the  same,  and  residing  in  the  country  ever  since  t0  wh,ch  it  wa» 
the  year  1775,  satisfactory  proof  being  made  to  the  court,  appendair,  _ 
they  are  of  opinion  that  the  said  Butler*  has  a  right  to  a 
settlement  of  400  acres  of  land,  including  the  said  im"  join  it. 
provement  and  the  pre-emption  of  1000  acres  of  ^land 
adjoining,  and  that  a  certificate  issue  accordingly.” 

“  February  3rd,  1780 — Simon  Kenton  enters  400 
acres  by  certificate,  lying  on  Elkhorn,  in  the  corner  be¬ 
tween  Col.  Preston’s  survey  at  the  Cave  Spring  and 
Douglass’s  line.” 

“  May  23rd,  1780— Joseph  Frazier,  assignee,  enters 
a  pre-emption  warrant  of  1000  acres  on  the  south  fork 
of  Elkhorn,  joining  Preston’s  survey  on  the  south,  in¬ 
cluding  a  cabin  built  by  Joseph  M’Cracken  and  one  by 
Joseph  Eindsey,  and  to  extend  west  for  quantity.” 

February  12th,  1783,  Kenton’s  settlement  was  sur¬ 
veyed  ;  and  on  the  1st  day  of  June,  178*?*  patent  issu¬ 
ed  thereon  to  him. 

April  30th,  1783,  the  pre-emption  of  Frazier,  as¬ 
signee  of  Kenton,  was  surveyed  ;  and  on  the  6th  day  of 
November,  1790,  a  patent  issued  thereon  to  Frazier. 

The  identity  and  notoriety  of  the  different  military 
surveys  called  for— ~of  M’Cracken’s  cabin,  and  Kenton’s 
improvements,  were  admitted. 

The  connected  plat  presented  these  objects  in  such  a 
position  that  Kenton’s  settlement,  according  to  his  entry, 
should  adjoin  Preston’s  military  survey,  beginning  at 
Preston’s  south-east  corner  and  running  westwardlywith 
Preston’s  most  southwardly  boundary  for  the  base  of 
his  quantity,  and  then  southwardly  at  right  angles  from 
Preston’s  line  for  quantity — -(See  the  case  of  Kenton  vs. 

M' Connell,  Hughes’s  Reports,  157.)  It  was  not  survey- 

*  Kenton  was  known  by  the  name  of  Butler,  at  well  as  by  his  proper  name, 

Kenton, 
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*C?  5^  altogether  conformably  to  entry — 'being  in  an  oblong 
Kknton,  &c,  instead  of  a  mathematical  square. 

]VI  Cracken’s  cabin  lay  about  100  poles  south  from  the 
western  part  of  Preston’s  southern  line,  and  about  the 

same  distance  west  from  the  west  line  of  Kenton’s  settle¬ 
ment.  . 

That  the  complainants’  survey  was  made  in  conformi¬ 
ty  to  the  entry,  was  not  questioned. 

The  pre-emption  of  Frazier,  as  assignee  of  Kenton, 
was  surveyed  to  adjoin  Preston  on  the  south,  and  Ken¬ 
ton’s  settlement  on  the  west,  and  run  south  and  west  for 
quantity ;  and  if  according  to  the  true  construction  of 
Frazier’s  entry,  it  ought  to  adjoin  the  settlement,  it 
would  cover  all  the  land  which  the  complainants  claim 
interfered  with  it. 


If,  on  the  other  hand,  it  should  be  surveyed  adjoin¬ 
ing  Preston’s  most  southwardly  line,  and  so  as  just  to 
include  M’Cracken’s  cabin  within  the  eastwardly  boun¬ 
dary,  and  extending  westwardly  for  quantity,  it  would  not 
cover  all  the  land  in  dispute. 

~  The  inferior  court,  on  the  hearing,  dismissed  the  bill 

of  the  complainants  ;  from  which  they  took  an  appeal. 

The  Opinion  of  the  Court  was  as  follows: _ 

Greenup  and  Keene  claim  under  that  clause  of  the  land 
law  which  allows  a  pre-emption  of  10Q0  acres  to  all 
those  who,  before  the  year  1778,  had  marked  out  or 
chosen  for  themselves  any  waste  or  unappropriated 
lands,  and  built  any  house  or  hut,  or  made  other  im- 

(*)  Chan. Rev.  Provemen^s  thereon  (a).  Kenton  and  Frazier  claim  un-  * 
<of  Va,  laws,  der  the  clause  which  allows  to  those  generally  styled  vil- 
91  2-afls  of  lagers  a  settlement  of  400  acres,  and  a  pre-emption  of 
i ^  Brad!  296,*  } acres  adjoining  thereto,  to  which  no  other  person 
>37*  right  of  pre-emption  at  the  time  they  were  grant¬ 

ed  by  the  commissioners  ;  therefore  the  claim  of  Green¬ 
up  and  Keene  is  of  superior  dignity,  and  for  this  reason, 
as  well  as  because  they  were  complainants  in  the  court 
below,  the  legal  foundation  of  their  claim  ought  to  be 
first  investigated. 

The  certificate  obtained  by  William  Ballard,  their  as¬ 
signor,  only  specifies  that  a  pre-emption  was  granted  to 
him  for  marking  out  the  same  in  the  year  1774,  so  that 
on  the  face  thereof  it  is  certainly  deficient  j  nor  is  the 
deficiency  supplied  by  any  testimony  in  the  cause,  that 
he  did  build  any  house  or  hut,  or  make  any  other  im» 
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provement  on  it,  and  his  certificate  is  of  a  later  date  ^R***^** 
•than  that  of  Kenton’s,  therefore  it  does  not  appear  that  k.i«ton>  &e. 
when  Kenton  obtained  his  certificate  (which  specifies 
what  was  requisite  in  his  case)  Ballard  had  any  right  of 
pre-emption  to  the  land  :  and  therefore,  in  this  point  of 
view,  Frazier,  who  claims  under  Kenton,  must  prevail 
against  Greenup  and  Keene,  who  claim  under  Ballard. 

But  it  is  urged  that  Greenup  purchased  and  procured 
a  pre-emption  warrant  on  Ballard’s  certificate,  which  was 
specially  located,  August  12th,  1786,  and  that  by  an  act 
of  the  May  session  1782,  it  ought,  at  least,  to  have  the 
efficacy  of  a  common  treasury  warrant ;  which  this  court 

conceives  cannot  be  doubted. 

This  makes  it  necessary  further  to  examine  the  claim 
of  Kenton.  It  appears  that  a  grant  had  issued  on  Ken¬ 
ton’s  settlement  prior  to  the  location  of  the  warrant  pro¬ 
cured  by  Greenup  ;  so  far,  therefore,  Kenton’s  claim 
must  prevail.* 

And  it  further  appears  that  Frazier,  as  assignee 
of  Kenton,  had  procured  his  pre-emption  warrant, 

•located  it  with  the  surveyor,  and  made  a  survey 
thereon  more  than  three  years  before  Greenup  located 
his  warrant.  But  F razier  did  not  obtain  a  grant  on  this 
survey  until  after  Greenup  had  located  his  warrant. 

Frazier  made  his  location  May  23rd,  1780,  as  follows  : 

«'  Joseph  Frazier,  assignee,  enters  a  pre-emption  war¬ 
rant  of  1000  acres  on  the  south  fork  of  Elkhorn,  joining 
Preston’s  survey  on  the  south,  including  a  cabin  built  by 
.  -John  M’Cracken  and  one  by  Joseph  Lindsey,  and  to 
extend  west  for  quantity.”  And  from  facts  agreed  on 
by  the  parties,  it  appears  that  Preston’s  survey  is  truly 
represented  on  the  connected  plat,  and  was  well  known  at 
the  time  Frazier  made  his  entry  ;  and  that  M’Cracken’s 
cabin  and  the  two  improvements  in  the  settlement,  were 
well  known  at  the  times  Kenton  entered  his  settlement, 

*  The  fame  point  feems  in  effe&  to  have  been  determined  in  the  cafe  of 
Litlard's  adm'rs.  vs.  Taylor's  heirs,  fpring  term,  1803,  Pr.  Dec.  245*  The 
court  however  in  that  cafe  appear,  from  the  wording  of  their  opinion,  to  have 
placed  a  reliance  upon  Lillard’sfurvey  ;  which,  if  they  really  intended,  their 
decifion  is  at  variance  with  the  decifion  of  the  fupreme  court  of  the  United 
States,  in  the  cafe  of  tVilfon  vs.  Majon ,  1  Cranch  45.  1  he  decifion  in  the 

cafe  of  Wilton  vs ,  Majon  has  been  recognifed  and  approved  by  this  court  in  fe- 
veral  inftances,  particularly  in  the  cafe  of  Fatterjon  s  devjees ys. Bra  Jor  , 
pojl.  But  if  in  the  cafe  of  Lillard's  adm'rs .  vs.  Taylor's  heirs  tnt  expre  - 

lion  furvey  was  inadvertently  ufed  inftead  of  patent,  (for  the  exhibits  Ihowt  at 
the  land  was  patented  at  the  time  alluded  to)  the  decifion  is  recoocileabie  wit 
other  cafes,  and  is  inunifon  with  the  cafe  above  mentioned* 
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GREENt/r.&c.  an(i  Frazier,  assignee  of  Kenton,  entered  his  pre-emp^ 

Kenton,  &c.  ^on>  an<^  are  truly  represented  by  the  connected  plat. 

And  then  the  only  remaining  question  which  need  be 
made,  is,  has  Frazier  surveyed  his  pre-emption  agreea¬ 
ble  to  its  entry  ?  The  survey,  taking  the  entry  separate¬ 
ly  ;  in  conformity  to  the  decision  in  the  ease  Miller's 

[a)  Hughes  5a  heirs  vs.  Fox's  heirs  (a),  should  have  been  made  in  a 
square*,  adjoining  Preston  to  the  southward,  and  so  as 
just  to  include  McCracken’s  cabin  within  the  eastwardly 
boundary,  and  extending  west  for  quantity  j  which 
would  have  left  a  vacancy  about  100  poles  wide  between 
the  settlement  and  a  survey  thus  made.  But  it  is  urged 
that  this  could  not  have  been  Frazier’s  intention,  and 
could  not  rationally  have  been  so  taken  by  other  locators  | 
because  it  is  very  doubtful  whether,  at  the  time  this  en¬ 
try  was  made,  he  was  authorised  by  law  to  locate  his 
pre-emption  warrant  in  any  other  way  than  to  adjoin  the 
settlement  to  which  it  was  appendant ;  and  if  he  had  done 
so,  it  would  certainly  have  lost  the  dignity  of  a  pre-emp¬ 
tion  ;  therefore  it  ought  not  to  be  presumed  that  he  in¬ 
tended  to  do  what  might  have  been  so  injurious  to  his 
interest,  unless  it  appeared  by  the  unequivocal  calls  of 
his  entry  that  he  meant  to  abandon  his  privilege  asapre- 
emptioner,  and  risk  the  total  loss  of  his  warrant ;  and* 
therefore,  that  the  entries  of  the  settlement  and  pre¬ 
emption  should  be  taken  together,  or  be  made  to  explain 
each  other. 

It  appears  from  the  entry  of  the  settlement  with  the  sur- 
veyor,  that  it  has  been  properly  surveyed,  or  nearly  so, 
leaving  a  considerable  part  of  Preston’s  southern  boun¬ 
dary  to  be  occupied  by  the  pre-emption,  agreeably  to  the 
first  and  most  important  call  of  its  entry  \  and  although 
this  entry  would  have  been  more  explicit,  had  it  also  cal¬ 
led  to  adjoin  the  settlement,  yet  this  court  cannot  resist 
the  force  of  the  argument  to  prove  that  the  entry  ought 
to  be  so  construed,  when  all  the  circumstances  of  the  case 
are  taken  into  consideration  ;  more  especially  as  the  sur¬ 
vey,  on  a  more  rigid  construction,  would  bind  on  Pres¬ 
ton’s  survey  only  a  very  small  distance.  To  which  may 
be  added,  that  if  circumstances  equally  strong  had  ap¬ 
peared  in  the  case  Miller's  heirs  vs.  Fox's  heirs ,  it  is  be¬ 
lieved  it  would  not  have  been  decreed  that  the  north  line 
of  Miller’s  claim  should  be  restrained  only  just  to  in¬ 
clude  the  spring  and  improvement  called  for  in  his  loca¬ 
tion.— —Decree  affirmed. 
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Sanders  nelson  circuit  court.  **>* 


SANDERS  commenced  his  suit  in  the  Bairdstown 
district  court  against  Matthews  and  others.  A  pluries 
capias  was  directed  to  the  sheriff  of  — - — — ■ — county, 
and  was  returned  executed  on  some  of  the  defendants 
by  the  sheriff  of  Bullitt  (a  county  within  the  district). 
The  Other  defendants  had  been  taken  under  the  capias 
and  alias . 

The  steps  were  regularly  taken  in  the  office,  and  a 
judgment  entered  and  writ  of  inquiry  awarded  at  the 
August  rules,  1804.  On  the  23rd  day  of  March,  1805, 
being  in  term  time,  the  record  states  that  the  parties  ap¬ 
peared  by  their  attornies  and  consented  u  that  the  suit 
be  laid  over  till  Monday  next.’’ 

On  the  30th  of  said  month,  on  the  motion  of  defen¬ 
dants,  the  cause  was  remanded  to  the  rules  for  the  blank 
in  the  pluries,  and  to  stand  in  the  same  situation  as  if  the 
pluries  had  not  issued.  The  plaintiff  insisted  the  objec¬ 
tion  was  too  late  at  that  state  of  the  cause,  and  prayed 
the  court  to  proceed  with  the  trial,  and  filed  his  excep¬ 
tions  to  the  opinion  of  the  court  in  remanding  the  cause 
and  refusing  to  proceed  with  the  trial. 

He  produced  a  copy  of  the  record  to  the  court  of  ap¬ 
peals,  and  moved  the  court  for  a  peremptory  mandamiis 
to  compel  the  court  below  to  reinstate  the  cause  on  the 
issue  docket,  and  to  proceed  with  the  trial. 

The  Court  sustained  the  motion,  and  awarded  a 
peremptory  mandamus .* 

*  See  the  note  to  the  cafe  Morgan  vs.  the  RegiJ}er>  pojl; 


A  fret  an  of* 
fice  judgment  it 
is  too  late  to  ob™ 
je£t  to  the  writ 
for  a  blank 
therein. 

If  a  circuit 
court  improper¬ 
ly  remand  a 
caufe  to  the 
rules,  a  manda - 
mus  will  lie  to 
compel  them  to 
reinftate  the 
cauie  on  the  if- 
fue  docket,  and 
proceed  to  trial* 


CAMPBELL’S  ex’rs.  vs.  SULLIVAN. 

SULLIVAN  brought  an  action  of  assumpsit  against 
Campbell’s  executors.  They  pleaded  non  assumpsit  and 
the  statute  of  limitations  ;  on  which  issues  were  made 
up.  On  the  trial  a  special  verdict  was  found  which  left 
to  the  decision  of  the  court,  whether  the  will  of  Camp¬ 
bell  took  the  case  out  of  the  statute,  of  limitations. 

The  will,  as  far  as  related  to  the  question,  vested  the 
real  and  personal  estate  in  the  executors  u  in  trust  for  the 
purposes  herein  mentioned,  to  wit:  the  slaves  and  per¬ 
sonal  estate  to  be  sold  at  twelve  months  credit ;  and  out 
of  the  money  arising  by  the  sales  thereof,  to  pay  and  sa¬ 
tisfy  my  just  debts,  as  soon  as  the  money  can  be  collec- 

D 


June  4  tb. 

Creating  a 
truft  upon  per- 
fonal  eftatfe  by 
will  forthe  pay¬ 
ment  of  debts, 
will  not  revive 
a  debt  barred  by 
the  ftatute  of 
limitations. 
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Campbell’! 

ex’rs 

VS. 

Sullivan, 


ted,  notwithstanding  any  law  now  existing,  or  which  may 
hereafter  exist,  to  the  contrary  thereof.”  1  he  will  then 
declared  other  trusts  as  to  the  residue  of  the  estate. 

The  circuit  court  of  Jefferson  decided  that  this  clause 
in  the  will,  took  the  case  out  of  the  statute  ol  limitations  ; 
and  entered  judgment  for  the  plaintiff.  The  executors 

appealed.  ^ 

The  Opinion  of  this  Court  was  as  follows ino 

case  has  been  adduced,  nor  can  the  court  in  all  their  re¬ 
searches  find  one,  where  it  has  been  adjudged,  that  the 
creating  a  trust  upon  personal  estate ,  or  in  other  words, 
a  devise  of personal  estate  alone,  for  the  payment  ol  debts, 
has  revived  a  debt  that  was  barred  by  the  statute  ol  limi- 
tations  ;  and  the  note  in  S  Pr.  Wins.  89,  shows  that 
none  such  does  exist :  andall  the  cases  adduced  is  where 
real  estate  has  been  subjected  by  the  devise  for  that  pur¬ 
pose.  Even  in  some  of  those  cases  it  appears  that  the 

fudges  doubted  the  propriety  of  the  rule  ;  as  it  was  a 
construction  in  effect  to  contravene  an  express  act  oi  par- 
liament.  But  further,  it  is  laid  down  that  wherever 
real  estate  has  been  affected  by  such  stale  debts,  it  is  on¬ 
ly  in  plain  and  clear  cases,  and  not  to  be  charged  in  so 
loose  a  manner  as  this  is,  which  depends  upon  a  long 
unliquidated  account,  supported  by  parol  evidence  ; 
and  when  it  appears  there  was  contrariety  m  the  tes¬ 
timony.  This  court  is  therefore  of  opinion  the  inferior 
court  erred  in  giving  judgment  for  the  plaintiff  on  the 

special  verdict. 

Judgment  reversed. 


yuiy 

A  contract  by 
which  one  per- 
fon  binds  him- 
felf  to  fettle  on 
vacant  land  and 
procure  a  title  & 
then  convey  it 
to  another,  is 
againft  the  poli¬ 
cy  of  the  laws 
granting  lands 
tofettlers;  and 
ought  not  to  be 
carried  into  fpe- 
ctfic  execution, 


M’DERMED  vs.  M’CASTLAND.* 

M’CASTLAND  exhibited  his  bill  in  chancery  in  the 
Danville  district  court  against  Troxwell  and  M’Der- 
med,  in  which  he  stated  the  following  facts  : 

On  the  7th  day  of  December,  1797,  Troxwell  by  his 
penal  bond  hound  himself,  in  substance,  to  make  sue  an 
improvement  as  the  act  of  assembly  required,  on  such 
tract  of  land  as  M’Castland  should  show.  Troxwell 
was  to  do  every  act  necessary  to  obtain  a  certificate  an 
patent,  and  then  convey  the  land  to  M  Castland.  M 

#  The  cafe  Cullum  vs.  M'Caftland,  decided  the  fame  day,  presented  Awih; 
fa&«,  and  the  fame  decicc  was  pronounced  in  the  two  caufei. 
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Castland  paid  a  valuable  consideration  to  Troxwell  for  M’Dmme® 
said  agreement ;  and  further  agreed  to  advance  the  mo-  m»cast1an#. 
ney  necessary  for  defraying  all  the  expenses  in  procuring 
a  title.  M’Castland  made  choice  of  a  spot  of  land,  and 
showed  it  to  Troxwell,  who  duly  improved  it,  and  ob¬ 
tained  a  certificate  therefor  ;  but  in  violation  of  his  a-~ 
greement,  assigned  the  certificate  to  M’ Derated,  and 
absconded,  M’Dermedhad  notice  of  M’Castland’s  con-* 
tract  with  Troxwell ;  but  was  proceeding,  by  virtue  of 
the  certificate  so  assigned,  to  procure  for  himself  a  title 
to  said  land,  M’Castland  paid,  or  tendered,  all  the  mo¬ 
ney  he  was  bound  to  pay  under  his  contract  with  Trox¬ 
well.  The  bill  prayed  for  a  specific  execution  of  the 
contract. 

M’Dermed  by  bis  answer  put  the  complainant  upon, 
the  proof  of  the  allegations  in  his  bill. 

Troxwell  did  not  answer,  and  the  bill  was  taken  for 
confessed  against  him. 

The  inferior  court  were  of  opinion  that  the  evidence 
supported  the  bill,  and  decreed  in  favor  of  the  complain 
nant. 

From  this  decree  M’Dermed  took  an  appeal. 

The  Opinion  of  this  Court  was  as  follows  : — The  Afts °f  1796-7, 
contract  entered  into  between  M’Castland  and  Trox-  *h  46,  p, 
well  being  contrary  to  the  policy  (not  to  say  the  letter)  84, 1  Brad.  84. 
of  the  law,  ought  not  to  be  carried  into  specific  execu-  ^  2 
tion  by  a  court  of  equity.  The  inferior  court  erred  in  3  ranc 
sustaining  the  complainant’s  claim. 

Decree  reversed. 

On  a  subsequent  day  in  term  the  following  amend¬ 
ment  was  made  :  “  Ordered  that  the  decree  made  in  this 
case,  at  this  term,  is  to  stand  amended  so  far  as  this,  that 
the  dismission  of  the  bill  is  only  to  extend  to  M’Derined, 
and  that  M’Castland  may  proceed  upon  his  bill  against 
Troxwell  to  recover  back  from  him  the  amount  paid, 
with  interest  and  costs.” 

July  %$tb. 

^  _  An  equitable 

THOMAS  VS.  MARSHALL.  interefti,,  land. 

cannot  be  ibid 

Opinion  of  the  Court — *Upon  a  full  and  mature  by  execution  tor 
consideration  of  the  act  subjecting  of  lands  to  the  pay-  the  payment  o£ 
ment  of  debts,  the  court  is  of  opinion,  that  lands,  tene-  oi'afeToni^* 
ments  and  hereditaments  are  only  liable  to  be  sold  by  ch.  »z,  p.  14. 
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Thomas  virtue  of  executions  in  those  cases,  and  where  the  party 
„  has  such  interest  as  would  authorize  the  sale  of  goods 

Marshall.  andchattels  at  common  law.  TJiat  to  make  them  further 

An  entry  or  or  otherwise  liable,  would  produce  the  most  absurd  con- 
furvey  for  land  se quences  ;  destroy  well  settled  distinctions  and  princi- 

lJgi" title,  and  pies,  and  introduce  new  and  confused  rules  of  proceed- 
may  be  fold  by  inys  ;  for  which  reasons  it  cannot  be  presumed  that  the 
Mecution.  legislature  intended  to  subject  mere  equitable  claims 
and  interests  in  lands,  tenements  and  hereditaments  to 
sale  by  execution  ;  especially  as  the  words  used  in  the 
act,  in  their  legal  sense,  may,  with  propriety,  be  applied 
to  legal  rights  only.  And  therefore  lands  and  contracts 
for  land,  or  the  land  described  therein,  are  not  subjected 
by  the  said  act  to  be  sold,  more  than  bonds  and  con¬ 
tracts  for  a  specific  chattel,  or  any  other  chose  in  action, 
could.* 

But  in  considering  what  are,  and  what  are  not  equita¬ 
ble  interests  ;  and  from  the  view  which  the  court  has  ta¬ 
ken  of  the  manner  in  which  a  man  may  acquire  and  com- 
:  plete  a  title  to  lands,  it  is  the  opinion  of  the  court  that  an 

entry  or  survey  lor  lands  is  an  inchoate  and  incomplete 
legal  title;  they  will  descend,  may  be  devised,  or  alien¬ 
ed,  and  that  they  vest  such  legal  interest  as  under  the 
provisions  of  the  act  may  be  sold  by  virtue  of  execu-* 
tions. 

Decree  reversed, 

#  Allen  vs,  Sanders ,  fpring  term,  1810,  S.  P, 


MCCLELLAND  vs.  the  GOVERNOR,  for  the 
Julyz&tb.  USE  OF  BAIRD  AND  OWEN, 

See  cafe.  By  the  CouRT.—The  law  does  not  authorize  a  judg- 

-  ,  rnent  on  motion  against  a  principal  sheriff  and  his.  seen - 

p.  63!  ^Vp-  pities  for  money  collected  by  such  sheriff  on  an  execu-. 

118,  §  19,  i  tion  in  favor  ol  a  private  individual. 

Brad.272,,  3.49>  Judgment  reversed,* 

— a£tsofi8oi,  J  Q 

ch.  4,  §  x>  i  *14  #  fame  decj(jon  was  given,  fpring  term  1808,  in  the  cafes  Morrow  and 

fecHritits  vs,  Byers— The  fame  vs.  Brand—  and  Bennett  vs.  Holmes, 
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PORTER  vs.  BRECKENRIDGE. 

GRAYHAM  and  ROBINSON  vs.  PORTER. 

THESE  were  two  writs  of  error  brought  to  reverse 
,  decree  given  by  the  Fayette  court  of  quarter  sessions 
c.  J  .  bat  m,  rifch  interest  of  the  .«• 

tvw^but  .L  following  appear  » <*  *«'““* 
the  cpurt  considered  proved,  and  on  which  they  bot 

"“^RobtsTrben  a  resident  of  Botetourt  county, 
Virginia,  on  the  29th  day  of  September,  1787,  sohl  t 
Rreckenridge,  who  was  then  a  resident  of  Albemarle 
county  In  said  state,  a  tract  of  land  lying  in  Botetourt 
county  in  that  state,  called  the  Tinker  creek  lands,  con- 

taScTobinson  JjS  himself  as  being  entitled 
to  all  the  land  by  devise  from  his  father,  John  Roomson, 
(who  had  been  dead  some  few  years)  except  about  31 

nrres  which  he  held  bv  purchase.  . 

On  the  1st  day  of  December,  1787,  Robinson  convey¬ 
ed  the  land  by  deed  with  general  warranty  to  Brecken- 

"xwo  hundred  and  seventy-seven  pounds  of  the  price of 
the  Tinker  creek  land  Breckenndge  paid  in  a  negio, 
W  money,  which  was  not  controverted ;  and  tor  the  re¬ 
siling  200/.  he  passed  to  Isaac  Robinson  h.s  bond  to 
make  Robinson  a  deed  with  general  warranty,  to  >  - 

fourth  of  Barnes’s  military  survey  on  Elkhor  , 

yetiebouTie  month  of  December,  in  the  year  1788 

Brtkenridge  discovered  that  John  Robinson  had  died 

intestate— at  least  that  no  will  of  his  had  been  piovea, 
"or  could  any  be  proved  :  and  that  it  was  reputed  and 
believed  in  Isaac  Robinson’s  neighborhood,  that  h.s  a 
ther,  John  Robinson,  had  prior  to  h“ 

Isaac  Robinson’s  mother,  left  a  wife  and  children ,  amo  g 
whom  was  a  son,  in  Pennsylvania,  who  « 
which  son  (if  the  report  were  true)  was  the  hur  at 1  . 

John  Robinson,  and  entitled  to  as  imich  ot 

creek  lands  as  Isaac  Robinson  churned  under  his  lather. 

-  This  report  was  by  some  attributed  to  I^aac  o  m 
himself. 
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In  the  fale  of 
a  trail  of  land 
thevendor  com¬ 
mitted  a  fraud 
on  the  vendee, 
by  which  the 
eftate  was  lef- 
(ened  in  value. 
The  court, un¬ 
der  the  particu¬ 
lar  circumftan- 
ces  of  the  cafe, 
did  not  let  afidc 
the  contrail  ; 
but  decreed  a 
pecuniary  com- 
penfationto  th* 
vendee. 

The  a  Hi  g  nee 
of  an  equity, 
takes  it  fubjeit 
to  all  the  rebut  - 
ing  equity  at¬ 
tached  to  it  in 
the  hands  of  the 
aflignor. 

Thecircum- 
ftances  which, 
at  the  time  ot  a 
trantailionwerc 
believed  by  the 
parties  to  exill, 
fhould  equally 
govern  as  the 
law  of  the  time. 

If  a  man  fell 
a  bond  without 
aligning  it,  it  is 
a  ftrong  pre¬ 
emption  that 
he  was  not  by 
the  contrail  to 
be  liable  for  the 
contents. 
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About  this  period,  Isaac  Robinson  being1  very  much 
embarrassed  in  his  circumstances — reputed  insolvent,  or 
nearly  so-*— was  committed  to  jail  for  debt,  and  broke 
g,c  and  started  to  remove  to  the  state  of  Pennsylvania. 

Bieckenridge  heard  of  it,  followed,  and  overtook  him 
early  in  the  year  1 789,  at  the  house  of  his  relation,  James 
Robinson  ;  and  charged  him  with  the  fraud  in  selling  the 
land  to  him, when  he  had  an  elder  brother  living.  Isaac 
Robinson  did  not  deny  the  fact  of  his  having  an  elder 
brother  living ;  but  agreed  to  endeavor  to  get  some  of 
his  friends  to  go  his  security  for  the  title  to  the  land. 
He  however  failed  in  doing  this  ;  and  then  agreed  that 
as  soon  as  he  got  into  the  state  of  Pennsylvania  he  would 
endeavor  to  find  his  elder  brother,  and  purchase  him 
out,  and  thus  quiet  the  claim. 

On  the  9th  day  of  October,  1789,  Breckenridge  not 
hearing  any  thing  from  Robinson,  sold  the  Tinker  creek 
lands  to  Watts,  at  a  loss  of  1.272  17  3  1-2  on  the  lands 
Isaac  Robinson  claimed  under  his  father  ;  Watts  agree¬ 
ing  to  run  the  risk  of  Isaac  Robinson’s  title.  This  loss 
in  the  sale  of  the  Tinker  creek  land  was  attributed  to  the 
risk  of  the  title. 

Porter  having,  on  the  1st  day  of  December,  1788,  re¬ 
ceived  an  assignment  of  Breckenridge’s  bond  to  Robin¬ 
son  for  the  fourth  of  Barnes’s  military  survey,  commen¬ 
ced  a  suit  in  chancery  in  the  supreme  court  for  the  Ken¬ 
tucky  district,  in  August  1789,  against  Breckenridge 

and  Isaac  Robinson,  for  a  specific  conveyance  of  the 
land. 

Breckenridge, inhis  answer  filed  January  7th,  1790,  set 
up  as  a  defence  the  fraud  of  Isaac  Robinson,  as  before  sta¬ 
ted  ;  alleged  that  he  did  not  sue  Isaac  Robinson  to  procure 
the  contract  to  be  rescinded,  when  he  discovered  the 
fi  and,  because  Robinson  was  then  unable  to  reimburse 
him  the  money  paid  for  the  land  ;  and  that  he  let  him 
proceed  on  his  journey  to  Pennsylvania,  in  hopes  he 
would  comply  with  his  engagement,  and  quiet  his  bro¬ 
ther’s  claim  ;  avered  that  he  had  not  then  heard  of  Ro¬ 
binson,  and  knew  not  what  became  of  him. 

On  the  formation  of  the  state  of  Kentucky,  the  cause 

was  b\  law  transfered  to  the  I1  ayette  court  of  quarter  ses¬ 
sions. 

In  April,  1793,  Porter  obtained  leave  from  that  court 
ami  amended  his  bill,  and  alleged  that  he  was  an  inn©- 
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cent  and  bona  fide  assignee  without  notice  of 
and  that  tfretwenric  b _  j  be 


vs. 

Port**. 


Port  rr 

vs* 

Bracken. 

and  that  Ureckenriage  s  i  ~°T  not  to  be  Der-  r«g*. 

if  he  was  entitled  to  any,  and  that  he  ot  g  ,  •  and 

j  to  set  up  Robinson’s  fraud  as  a  defence  m  s  grayham,&c 
Mit  ^  He  also  stated  that  he  had,  fora  valuable  cons.de- 
purchased  the  land  of  Gravham  to  whom  Robm- 

son  had  sold  it ;  and  at  th< ^XmldgS^-- 

Id  prayed  a  decree  over  against  him  and  Robinson, 

Breckenridge  should  succeed  in  whole  or  m  part. 

Robinson,  by  his  answer  filed  m  Novem  er,  .^  ^ 

mitted  that  he  had  once  claimed  the  land  as 

father _ avered  that  his  father  did  make  a  will  and  de- 

ttUS.  but  admitted  th.  .M ™ £££ 

cfaimed  he  land  as  heir  at  law  to  his  father,  being,  as  he 
believed,  his  only  son  :  that  he  was  then  near  39  years 

ha":.a”t.m  C,.,h.m  to 
to  Porter  as  charged  in  the  amended  bi  , 
ter  was  a  purchaser  without  notice. 

Gravham,  bv  his  answer  filed  in  December  1793,  ad 
mitted  the  allegation  of  the  amended  bill,  as  respecte 

He  denied  that  he  knew  any  thing  of  A  ‘raud. 

It  was  proved  by  a  witness  who  knew  John  Rob 
in  Pennsylvania,  and  long  before  his  marriage  with 
Isaac  Robinson’s  mother,  that  said  John  passed  for ,  and 

was  reputed  a  married  man  with  several  children,  among 
was  reputeua  n  The  witness  never  saw 

whom  was  a  son  called  James.  .  . 

the  family,  but  heard,  not  long  preceding  h!s  giving  his 
deposition,  that  said  James  was  living  near  Frederick^ 
burr  in  Virginia  ;  that  John  Robinson  left  Penns} 

niaSweut  to  Virginia,  and  married  Isaac  Robinson  s 

mother  :  his  former  wife  and  children  being  reputed  to 

b£  ItVwas*also  proved  that  a  girl  was  once  seen  on  a  visit 
in  the  family  of  said  John  Robinson,  and  was  receive 

and  treated  as  his  grand  daughter  by  his 

It  was  also  proved  that  John  Robinson  did  make  a 

will  leaving  the  Tinker  creek  lands  to  *XnveXvac- 
which  will  the  witness  understood  was  destio>e  y  * 

eident. 
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There  was  no  proof  in  the  cause  that  any  person  had 
ever  seen  the  supposed  elder  brother  of  Isaac  Robinson* 
There  was  no  charge  that  Breckenridge,  or  those  claim- 
&c  un^er  him,  had  ever  been  disturbed  in  the  possession 
c  of  the  Tinker  Creek  lands. 

The  land  now  in  controversy  had  increased  ih  value 
so  that  it  was  estimated  at  several  thousand  dollars* 

In  August,  1798,  the  inferior  court  pronounced  an 
interlocutory  decree,  by  which  it  was  decreed  that  the 
complainant  pay  to  the  defendant,  Breckenridge,  on  or 
before  the  first  day  of  February,  1799,  the  said  sum  of 
1.272  17  3  1—2,  with  interest  from  the  29th  day  of  Sep¬ 
tember,  1787,  until  paid.  That  Breckenridge,  on  the 
money  being  paid,  should  convey  the  land  specified  in 
his  bond  to  the  complainant. 

And  that  the  complainant  should  recover  of  Grayham 
and  Robinson  the  said  sum  of /. 2 72  17  3  1-2,  with  in¬ 
terest  until  paid,  and  appointed  commissioners  to  lay  off 
the  land. 

1  he  report  of  the  commissioners  did  not  come  in  un¬ 
til  May  1801,  when  a  final  decree  was  pronounced  in 
pursuance  of  the  interlocutory  decree  ;  giving  however 
further  day  to  pay  the  money  and  make  the  conveyance  ; 
and  further  decreeing  that  Grayham  and  Robinson  should 
pay  to  the  complainant  and  Breckenridge  their  costs. 

The  Op  TNION  AND  D  ecree  Of  this  Court  on  the 
writ  of  error  Porter  against  Breckenridge,  was  as  follows  : 
In  this  case  two  questions  are  made — the  first,  is  the 
complainant  entitled  to  a  decree  for  a  specific  convey¬ 
ance  of  the  land  in  the  bill  mentioned  ?  The  second, 
if  he  is,  should  it  be  upon  the  terms  annexed  by  the  de¬ 
cree  of  the  inferior  court,  or  upon  what  terms  ? 

As  to  the  first,  it  is  conceived  that  a  decree  for  a  spe¬ 
cific  conveyance  of  the  land  in  the  bill  mentioned,  was 
right  and  proper  ;  for  the  fraud  alleged  by  the  defendant 
in  his  answer,  is  not  of  such  a  nature,  nor  has  it  been  so 
injurious  to  him,  as  that  the  whole  contract  should  be 
vitiated  and  set  aside  ;  and  if  he  has  sustained  any  da¬ 
mages  by  reason  of  the  fraud,  if  he  is  made  whole,  it  is 
all  that  he  should  require  j  and  therefore  there  is  no  er¬ 
ror  in  so  much  of  the  said  decree. 

As  to  the  second,  upon  examining  the  proofs  and  ex¬ 
hibits  in  this  cause,  and  viewing  the  transactions  at  the 
time  they  took  place,  without  regard  to  the  length  of 
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time  which  has  elapsed,  and  circumstances  which  have 
turned  up  since;  the  condition  annexed  to  the  decree  by 
the  inferior  court  is  deemed  proper. 

Porter,  the  complainant,  being  the  assignee  of  an 
equity,  took  it  subject  to  all  the  circumstances  and  equi¬ 
ty  which  was  attached  to  it  in  the  hands  of  the  original 
eoligee,  and  therefore  this  cause  should  be  decided  on 
the  same  principles  as  if  Isaac  Robinson  were  complai¬ 
nant.  Isaac  Robinson  in  selling  the  Tinker  creek  land 
to  the  defendant,  as  devisee  of  his  father,  John  Robin¬ 
son,  when  his  father  had  died  intestate  previous  to  the 
change  in  the  law  of  descents,  was  guilty  of  misrepre¬ 
sentation.  And  further  it  appears  that  a  reputed  grand 
daughter  of  John  Robinson’s'  was,  in  the  year  1786. 
seen  at  his  house  in  Virginia^  where  Isaac  Robinson 
then  lived ;  which  affords  a  strong  presumption  that  Isaac 
Robinson  must  have  known  of  his  father's  former  mar¬ 
riage,  and  the  circumstances  attending  it.  And  this  pre¬ 
sumption  is  greatly  increased  from  Isaac  Robinson’s 
conduct  and  confessions  at  James  Robinson’s,  when  on 
his  removal  from  Botetourt  to  Pennsylvania.  Which 
circumstances  prove  that  he  also  concealed  the  truth 
and  therefore  has  been  guilty  of  fraud;  At  the  time  of 
the  contract  the  defendant  lived  in  Albemarle  and  Isaac 
Robinson  in  Botetourt.  John  Robinson  had  4>t  been 
long  dead,  and  shortly  after  the  contract  a  report  is  cur- 
rently  circulated  and  generally  believed  in  Botetourt 
that  John  Robinson  had  married  a  wife  in  Pennsylvania 
by  whom  he  had  a  son  ;  and  during  the  life  of  that  wife 
married  another  in  Virginia ;  and  that  Isaac  Robinson 
had  an  elder  brother  to  the  northward,  who  was  heir  at 
law  to  John  Robinson  :  and  therefore  the  defendant 
was  not  safe  in  his  purchase.  The  defendant,  upon 
coming  to  Botetourt  some  time  after,  is  informed  of  the 
report ;  that  it  was  generally  believed  ;  and  that  Isaac 
Robinson  was  removing  to  Pennsylvania.  He  pursues 
and  charges  hi  m  with  the  fraud.  Isaac  Robinson  does 
hot  deny  the  fact ;  endeavors  to  prevail  On  one  of  his 
relations  to  become  his  surety  to  the  defendant  to  indem- 
dity  him  :  his  relation  refuses,  because  he  believes  the 
report  true.  Isaac  Robinson  then  promises  to  purchase 

up  and  extinguish  his  elder  brother’s  right,  and  transmit 
H  to  the  defendant, 
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The  conduct  on  the  part  of  Isaac  Robinson  was  an  ad* 
mission  that  the  report  was  true,  and  rendered  it  unn  - 
cessarv  for  the  defendant  to  trace  it  farther,  when  he 
found  that  Isaac  Robinson  had  failed  in  his  promise  to 
&c  purchase  and  transmit  his  elder  brother  s  right ,  thath 
had  wasted  and  squandered  the  property  and  money 
which  the  defendant  had  paid  him  ;  that  he  had  left  the 
state  in  defiance  of  its  laws,  in  a  state  of  ™so1^"  ?  ’ 
and  that  the  probability  was  great  that  this  elder  br 
might  and  would  assert  his  claim  to  the  land.  It  is  con 
ceived  that  every  prudent  man  would  endeavor  to  avoid 
the  loss  ;  and  the  measure  pursued  by  the  defendant  is 
deemed  as  fair  and  just  a  one,  under  the  whole  circum¬ 
stances  as  they  then  stood,  as  he  could  have  pursued. 
Because  if  the  brother  had  then  came  forward,  asserted 
and  established  his  claim,  the  sum  for  which  the  defen¬ 
dant  sold  the  land  was  so  much  saved  to  Isaac  Robin¬ 
son,  who,  in  case  a  sale  had  not  been  made  and  an  evic¬ 
tion  had  taken  place,  would  have  been  liable  for  the 
full  value  of  the  land.  Nor  ought  he  now  to  complain 
at  being  obliged  to  make  up  a  loss  which  the  defendant 
has  sustained  in  consequence  of  a  report  which  he  sane- 

tionecl  and  admitted*  .  , 

The  length  of  time  which  has  elapsed,  and  this  elder 

brother# ot  having  appeared  and  asserted  his  right,  ought 
,  not  to  influence  the  decision  of  this  cause  ;  but  it  should 
be  determined  upon  the  circumstances  which  existed,  or 
which  there  was  well  grounded  apprehensions  to  believe 
did  exist,  at  the  time  the  transaction  took  place  ,  tor 
the  circumstances  which  were  believed  to  exist  at  the 
time ,  should  equally  govern  as  the  law  of  the  time. 

If  the  circumstances  arose  irom  the  fears  ol  the  defen- 
dant,  those  fears  were  produced  from  a  report  that  cur- 
rentlv  circulated  ;  was  generally  believed  ;  and  instead 
of  being  denied  by  Isaac  Robinson,  was  admitted  and 
sanctioned  by  his  attempt  to  get  security  to  indemnify 
the  defendant  ;  and  on  failing  in  that,  by  piomising  o 
purchase  and  extinguish  the  claim  ot  this  elder  ro  le  . 
And  although  there  is  no  positive  proof  that  the  report 
originated  with  him,  vet  it  was  so  stated  m  the  neighbor¬ 
hood,  and  from  his  conduct  and  confessions  produced  as 
great  injury  to  the  defendant  as  if  he  had  raised  the  re- 
port :  in  which  case  no  doubt  can  exist  that  he  s  iou  e 
answerable. 
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Porter 


•vs. 
LECKEN- 


There  is  therefore  no  error  in  the  said  decree  annex¬ 
ing  the  payment  of  a  sum  of  money  equal  to  the  loss  Br1 
sustained  by  the  defendant,  which  has  been  ascertained  ridge. 
by  the  court  below  to  be /.272  17  3  1-2.  Butthe  court  and 
mistook  the  time  at  which  interest  should  commence:  RAY”rM,&c 

w  O  • 

the  time  fixed  by  that  decree  is  the  29th  day  of  Sep-  Porter. 
tember  1787,  which  is  the  date  of  the  contract  between 
Isaac  Robinson  and  the  defendant,  when  the  true  period 
at  which  the  defendant  sustained  the  loss  was  on  his  sale 
to  Watts,  which  was  on  the  9th  day  of  October  1789  ; 
and  from  this  date  should  the  interest  commence. 

Therefore,  it  is  considered  by  the  court  that  the  cause 
be  remanded  to  the  Fayette  circuit  court,  with  directions 
to  correct  the  decree  as  aforesaid,  and  to  fix  the  time  of 
payment  of  the  money,  and  when  the  conveyance  shall 
be  made  ;  and  that  each  party  pay  their  own  costs  in 
this  court. 

The  Opinion  and  Decree  of  this  Court  on  the 
writ  of  error  Grayham  and  Robinson  against  Porter, 
was  as  follows  :  From  the  allegations  in  the  bill  and  an¬ 
swer,  the  true  meaning  of  the  contract  between  Porter 
and  Grayham,  as  to  Grayham’ s  liability,  is  not  shewn, 
v  There  is  no  charge  of  fraud  on  Grayham,  nor  is  it 
stated  that  he  consented  to  become  responsible  in  any 
manner  whatever ;  and  his  not  having  assigned  the 
bond,  affords  a  strong  presumption  that  he  was  not  to  be 
liable  ;  and  from  the  complection  of  the  cayse,  it  rather 
appears  that  Grayham  was  made  a  defendant  for  ano¬ 
ther  purpose  than  that  ol  contesting  Porter’s  right  to  re¬ 
cover  over  against  him. 

Therefore,  it  is  considered  by  the  court  that  the  decree 
aforesaid  be  reversed  and  set  aside,  reserving  the  liber¬ 
ty  to  Porter  to  amend  his  bill  in  such  manner  as  to  shew 
his  right  to  recover  against  Grayham  or  Isaac  Robinson, 
or  to  bring  such  suit  or  suits  as  he  may  think  proper, 
and  that  the  plaintiffs  recover  of  the  defendant  his  costs, 
inthis  behalf  expended* 
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When  a  court 
is  not  held  on 
the  firft  day  of 
a  term,  a  notice 
given  that  a 
motion  will  be 
made  on  that 
day  ftands  ad¬ 
journed,  &  may 
be  taken  up  on 
the  firft  on 
which  a  court 
is  formed. 
When  notice 
is  given  that  a 
motion  will  be 
made  on  a  pai- 
ticular  day,  the 
motion  fhould 
be  made  on  that 
day,  and  either 
tried  or  continu¬ 
ed  to  forrie  fub- 
fequentday,un- 
lels  prevented 
by  unavoidable 
accident. 


A. 


ea.t'r-iM.  The  COMMONWEALTH  vs.  M’CLELLAND. 

NOTICE  was  given  to  M’Clelland  that  on  the 
first  day  of  the  next  term  of  the  general  court  in 

the  year - a  motion  would  be  made  against  him,  as 

sheriff  of  Shelby,  for  not  paying  into  the  treasury  the  re¬ 
venue  tax  collected  by  him  for  the  year  - - . 

No  court  was  formed  on  the  first  day  of  said  term,  a 
sufficient  number  of  judges  not  attending.  On  the  se¬ 
cond  day  a  court  was  formed  ;  the  motion  proceeded  ink*, 
and  judgment  entered  against  M’Clelland.  On  a  sub^ 
sequent  day  of  the  term,  on  M’Clelland’s  nVotidn,  the 
judgment  was  set  aside,  on  the  ground  that  the  notice 
being  to  the  first  day  of  the  term,  and  not  entered  or 
continued  on  that  day,  it  could  not  be  taken  up  after¬ 
wards. 

The  attorney-general,  Blair,  filed  a  bill  of  exceptions 
to  the  opinion  of  the  court  setting  aside  the  judgment, 
and  took  an  appeal. 

The  Opinion  of  this  Court  was  as  follows  : — It 
appears  from  the  bill  of  exceptions  that  the  general 
court  set  aside  the  judgment  which  it  had  rendered,  be¬ 
cause  the  notice  given  that  the  motion  would  be  made 
for  the  judgment  on  the  first  day  of  the  term,  when  it 
was  not  made  until  the  second,  because  a  sufficient  num¬ 
ber  of  judges  cfid  not  meet  to  constitute  a  court  on  the 
first  day. 

By  the  29th  section  of  the  act  to  establish  circuit 
courts  (h),  it  is  provided  when  a  sufficient  number  of 
judges  do  not  attend  on  the  first  clgy  of  any  term  of  the 
general  court  to  constitute  a  court,  the  court  shall  stand 
adjourned  from  day  to  day  until  a  court  is  made,  proyU 


(a)  A£ls  of 
1802,  eh.  1,  § 
p.  ZO, 
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ded  that  happen  before  the  fifth  day  of  the  term.  The  TkiCommon- 

.  .  p1  f  J  i  .  WEALTH 

intention  of  this  provision  w^s  to  guard  against  any  upa-  VSt 
voidable  accident  which  might  happen  to  the  judges  of  M’Clbllaw* 
that  court,  so  as  to  prevent  their  attendance  on  the  first 
day  of  the  term,  and  that  the  business  depending  therein 
might  be  proceeded  on  as  soon  as  a  court  was  formed. 

It  is  believed  an  idea  never  was  entertained,  but  that 
the  busines  of  the  first,  might  be  taken  up  and  proceeded 
pn  by  the  court  on  the  second  day,  where  a  court  was  not 
formed  on  the  first  day.  If  so,  why  should  not  this  mo¬ 
tion  ?  No  sufficient  reason  can  be  discovered  by  the 
court.  The  defendant  had  been  regularly  and  legally 
served  with  a  copy  of  the  notice  :  if  he  attended  on  the 
first  day  and  found  that  a  sufficient  number  of  judges  did 
not  attend  to  constitute  a  court,  he  should  have  known 
the  provision  which  the  law  had  made,  and  waited  the 
event.  And  if  a  court  had  been  formed  within  the  time 
provided,  he  might  have  made  his  defence,  if  he  had  any 
to  make. 

If  a  writ,  or  other  process,  was  issued  and  made  re¬ 
turnable  to  the  third  day  of  the  court,  and  no  court  was 
*  ^formed  until  the  fourth  day,  would  the  writ  abate,  or  the 
bail  for  appearance  be  discharged  ?  Again,  if  a  decla¬ 
ration  in  ejectment,  together  with  a  notice  to  the  tenant 
in  possession,  had  been  delivered  returnable  t6the  third 
day  of  the  term,  no  court  formed  until  the  fourth  ?  If 
the  tenant,  or  any  person  for  him,  did  not  appear  and 
make  defence,  could  not  the  plaintiff  take  a  Common 
order  and  proceed  with  his  suit,  or  must  it  abate  ? 

There  can  be  no  doubt  but  that  he  could  proceed. 

The  reasoning  of  this  court  in  the  case  of  3P Dowell  M  Spring  term 
vs.  Machir  (a),  will  apply  in  this  case.  It  is  there  sta-  Dec* 

ted  that  u  when  notice  is  given  that  a  motion  will  be 
made  on  a  particular  day,  uhles$  it  be  prevented  by  un¬ 
avoidable  accidents,  the  motion  should  be  made  on  that 
day,  and  either  decided  or  continued  to  some  subsequent 
day.”  A  sufficient  number  of  judges  to  constitute  a 
court  not  meeting  on  the  first  day,  was  an  accideiifthat 
{he  commonwealth,  or  other  party  litigant  in  that  court, 
could  not  avoid,  and  the  provision  of  the  act  before  allu¬ 
ded  to  continued  the  proceedings  in  this  as  well  as  other 
cases.- - -Judgment  reversed.^ 

•In  the  cafe  tbe  Commfnwealtb  vs,  M  'Htttsn,  at  the  fame  time,  the  lame 
vraa  given*  '  ? 
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Locative  call 
in  an  entry  not 
fufficiently  ef- 
tablifced. 
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MILLER’S  heirs  vs.  HAW’S  heirs. 

By  the  Court. — Miller’s  heirs  being  complainants^ 
in  the  court  below,  it  is  proper  first  to  investigate  their 
claim.  The  entry  on  which  it  is  founded,  is,  u  Henry 
Miller  enters  4000  acres  of  land,  &c.  beginning  640 
poles  south-west  of  a  large  ash  tree  marked  with  the 
letters  I.  C.  standing  on  the  Buffaloe  road  from  Grant’s 
Station  to  the  lower  Blue-Licks,  and  about  five  or  six 
miles  from  said  Licks,”  &c. 

It  seems  to  be  admitted  that  Grant’s  Station  and  the 
lower  Blue-Licks  were  sufficiently  notorious  at  the  time 
this  entry  was  made,  and  an  ash  tree  is  shewn  on  that 
road  of  about  two  feet  diameter,  at  the  distance  of  be¬ 
tween  five  and  six  miles  from  those  Licks,  which  is  pro¬ 
ven  to  have  had  the  letters  I.  C.  on  it  by  the  person  who- 
made  them,  both  before  and  after  the  time  .the  entry  was. 
made  ;  and  it  is  proven  that  he  shewed  these  letters  to 
another  person,  before  the  entry  was  made,  on  this  tree,  or 
so.me  other  tree  near  it:  and  further,  that  by  his  directions 
they  were  several  years  afterwards  found  by  Miller’s 
agent;  but  the  same  agent  proves,  that  before  he  re- 
ceived  those  directions  he  had  spent  some  time  search¬ 
ing  for  that  ash  tree  without  success  ;  and  it  is  not  pro¬ 
ven  that  any  other  person  ever  saw  these  letters  ;  not 
even  one  of  the  chain-carriers,  who  was  employed  in 
making  Miller’s  survey,  although  his  deposition  has 
been  taken  in  this  suit ;  which  induces  a  violent  pre¬ 
sumption  that  the  letters  were  too  obscure  to  be  easily 
discovered  :  indeed,  from  two  depositions,  especially 
M’Dowell’s,  the  presumption  is  strong,  that  those  who 
prove  the  letters  are  mistaken,  and  that  this  tree  was. 
never  marked  with  the  letters  I.  C.  or  any  other  letters.. 
Therefore,  this  court  cannot  determine  that  the  tree 
could  have  been  found  by  using  reasonable  diligence  i 
and  therefore  Haw’s  heirs,  who  have  the  elder  grant, 
must  hold  the  land  in  contest. 

Decree  affirmed. 
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tJivmber  6  th. 


POPE  covenanted  amongst  other  things  to  pay  Camp¬ 
bell  “  a  good,  sound,  healthy  negro  boy  and  girl  between 
10  and  14  years  of  age,  on  or  before  the  10th  day  of 

April  1801.  ,  .  , 

Suit  was  bronght  on  this  contract  and  judgment  en¬ 
tered  by  default,  and  a  jury  sworn  to  inquire  of  damages. 
On  executing  the  writ  of  inquiry  in  the  general  court, 

the  defendant  by  his  attorney  moved  the  court  to  instruct 

the  jury  and  parties  to  confine  their  inquiries  as  to  tms 
part  of  the  contract,  to  the  value  of  negroes  of  an  age 
immediately  above  ten  years.  But  the  court,  consisting 
of  judges  M’Dowell,  Thruston,  Ormsby,  Huntei,  - 
len  and  Greenup,  were  of  opinion  that  the  inquiry  cou 
by  law  extend  to  an  age  immediately  under  14  years, 
and  that  the  jury  should  exercise  their  discretion  within 

those  limits.  ,  .  .  /✓  r-pi  , 

They  assigned  as  reasons  for  their  opinion,  1  hat 

proof  should  be  as  broad  as  the  contract,  l  hat  it  seem¬ 
ed  more  just,  and  more  consonant  with  the  intent  oi  the 
parties  contracting,  that  the  average  value  between  10 
and  14  should  be  a  rule  for  the  jury  s  government,  than 
the  value  of  the  lowest  age  mentioned.  And  therefore 
they  suffered  proof  of  the  value  of  the  negroes  (such  as 

are  described  in  the  agreement)  of  10,  12,  and  imme¬ 

diately  below  14,  to  go  to  the  jury,  that  they  mig  ,  i 
they  pleased,  take  a  mean  value.  I  he  court  did  not 
however  direct  the  jury  to  take  the  value  of  negroes  o 
any  of  those  ages  particularly,  but  left  it  to  their  discre- 

tl0p'ope  appealed.  The  cause  was  argued  in  October 

1  The  Opinion  of  the  Court  was  delivered  in  this 
term,  as  follows  :-On  the  10th  day  of  April  1801  a 
good,  sound,  healthy  negro  boy  and  girl,  10  years  old, 
would  have  discharged  that  part  of  the  appellant  s  con¬ 
tract  ;  therefore  the  court  below  erred  in  not  instruct¬ 
ing  the  jury  that  the  value  of  a  negro  boy  and  gnl  1  > 
years  old  at  that  time,  together  with  legal  interest  there¬ 
on  until  the  day  on  which  the  jury  rendered  their  ver¬ 
dict,  was  the  proper  rule  for  them  to  have  observed  ; 
for  it  is  conceived  that  the  value  ot  any  personal  proper¬ 
ty  at  the  day  on  which  it  is  bargained  to  be  delivered, 
together  with  legal  interest  thereon,  is  the  most  equita 


On  a  fuit  for 
a  breach  of  a 
covenant  to  pay 
negroesbetween 
certain  ages, the 
jury  (hould  take 
the  value  at  the 
age  moft  favor¬ 
able  tothe  debt¬ 
or,  and  intereft 
thereon  as  the 
criterion  of  da¬ 
mages. 

The  value  of 
any  perfonal 
property  at  the 
day  on  which, 
it  was  to  be  paid 
with  legal  inte¬ 
reft  thereon,  is 
the  moft  equit- 
ablegeneral  rule 
by  which  to  as¬ 
certain  damages 
if  it  be  not  paid. 

This  decifi- 
on  does  not  ex¬ 
tend  tocoiltrafts 
for  land. 


Mia 


3  Cranch 
Douglafs  and 
Mandenjille 

M  'Altyer* 


C2 

Po** 

vs. 

Camj>b£li.« 
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ble  general  rule  by  which  to  ascertain  damages  wKerfc 
there  is  a  failure  of  compliance.  Indeed,  when  the  pro¬ 
perty  is  of  a  perishable  nature,  or  is  wanted  for  imme¬ 
diate  use  Or  market,  no  other  just  rule  can  be  disco¬ 
vered. 

It  is  however  not  intended  that  this  decision  should 
settle  the  period  of  fixing  damages  in  contracts  for  land 
where  there  has  been  a  failure  ol  making  conveyances 
at  the  time  Agreed  on,  in  as  much  as  it  may  be  found 
that  the  damages  ought  to  be  regulated  by  very  diffe¬ 
rent  considerations. 

Judgment  reversed. # 

*  rhefta*.  queftloh  was  again  brought  before  the  court,  at  their  fprinjj 
term  i  08,  in  the  cafe  Aluddvs.  Phillipston  a  fimilar, contract  j  and  the  doc¬ 
trine  laid  down  in  this  cdie  was  thfih  approved  and  affirmed! 


November  ytb. 

An  improve¬ 
ment  where  a 
crop  of  corn  has 
been  raifed  is 
prelumed  to 
have  acquired  a 
reasonable  de¬ 
gree  of  notorie¬ 
ty- 

A  call  in  a 
jpre-emptionen- 
txy  to  adjoin 
the  land  of  J. 
B.  when  J.  B. 
had  a  fettle- 
fnent  and  pre- 
femtion,  but  the 
pre  “(Smption  not 
enteredwith  the 
furveyor,  is  not 
a  good  call— 
£$uere,  and  fee 
Crow's  heirs  vs. 
Harrod's  heirs , 
foji  and 

Craig  vs.  Ma. 
chir ,  fall  term 
1808,  contra. 

A  call  in  a 
certificate  for 
fettlement  for 
the  land  of  S, 
G.  when  S. 
G.  had  not  then 
obtained  a  cer¬ 
tificate,  is  nota 
good  call. 


MOORE’S  heir  vs,  GREENi 


Opinion  of  the  Court.- — Green  was  complainant 
in  the  court  below,  and  therefore  his  claim  must  be  first 
investigated.  He  appears  to  be  the  assignee  of  a  settled 
meiit  and  pre-emption.  The  substance  of  the  location 
for  the  settlement,  is,  “  November  the  3rd  1779,  Peggy 
M’Neal,  devisee,  &c.  claimed  a  settlement  of 400  acres  of 
land  lying  on  the  waters  of  Clark’s  run,  joining  the  lands 
of  James  Brown,  Samuel  Gibson  and  James  Blair,  to 
include  the  testator’s  improvement.”  And  the  sub¬ 
stance  of  the  entry  on  the  pre-emption  warrant,  is,  “June 
the  23rd  1780,  Peggy  M’Neal  enters  a  pre-emption 
warrant  of  1000  acres  adjoining  and  around  her  settle¬ 
ment  on  the  waters  of  Clark’s  run,  joining  James  Browii, 
James  Blair  and  Samuel  Gibson.” 

It  is  shewn  that  James  Brown  had  previously  obtain¬ 
ed  a  certificate  for  a  settlement  and  pre-emption  ;  that 
the  location  for  his  settlement  is  sufficiently  special ; 
and  as  Brown  had  raised  a  crop  of  corn  thereon,  it 
ought  to  be  presumed  that  the  improvement  he  calls  for 
had  acquired  a  reasonable  degree  of  notoriety.  Brownes 
pre-emption  entry  is  also  sufficiently  special ;  so  that 
coniormably  to  the  doctrine  established  in  the  case  of 
Kenny  vs,  Whitledge ,  the  situation  and  form  of  his  set¬ 
tlement  and  pre-emption  being  ascertained,  it  would  aid 
in  fixing  the  situation  of  M’Neal’s  settlement. 

But  the  location  of  Brown’s  pre-emption  not  having 
been  made  until  after  that  of  M’Neal’s  pre-emption^  il 
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feannot  be  aided  by  Brown  s  claim,  in  as  much  as  entries 
on  pre-emption  warrants  are  required  by  law  to  be  as 
special  and  precise  as  those  on  any  other  land  war¬ 
rants.* 

But  the  location  of  M’Neal’s  settlement  also  calls  td 
adjoin  the  lands  of  Samuel  Gibson  and  James  Blair  ; 
and  it  does  not  appear  that  either  of  them  ever  had  any 
locations  in  the  vicinity  of  Brown’s  land  ;  but  it  howe¬ 
ver  seems  to  be  admitted  by  some  of  the  defendants,  that 
by  Samuel  Gibson,  Samuel  Givens  was  meant ;  who,  it 
is  proven,  had  then  a  station  near  Brown’s  land,  and 
that  on  this  place  John  Reed  obtained  a  settlement  and 
pre-emption. 

But  Reed’s  certificate  is  dated  November  the  6th 
1779,  and  therefore  his  location  cannot  be  taken  as  a 
part  of  M’Neal’s  settlement  location.  It  having  been 
suggested  that  when  M’Neal’s  location  was  made  Reed 
haefnot  a  particular  location  on  record  for  that  station, 
it  is  unnecessary  to  say  that  it  is  not  proven  that  other 
locators  could  have  easily  and  certainly  discovered  that 
Givens’s  station  was  intended,  or  that  Givens  ever  had 
any  claim  to  the  land* 

As  to  James  Blair’s  land,  it  has  also  been  suggested, 
that  it  does  not  appear  he  ever  had  any  particular  loca¬ 
tion  for  it.  It  is  only  proven  that  he  had  made  two  im¬ 
provements  in  the  vicinity,  for  either  or  both  of  which, 
it  may  be  presumed,  he  could  have  obtained  a  certificate 
for  a  pre-emption  ;  but  not  having  exercised  his  right, 
no  court  can  say  how  he  would  have  directed  the  loca¬ 
tion. 

From  which  it  is  evident  that  the  claim  of  the  com¬ 
plainant  to  the  land  in  contest,  or  to  any  definite  part  of 
it,  cannot  be  sustained  ;  and  therefore  the  decree  of  the 
inferior  court  in  his  favor  is  erroneous. 

Decree  reversed. 

#  The  following  are  the  dates  of  the  refpeftive  certificates  and  entries  : 

M’Neal’s  certificate,  3rd  November  1779* 

- fettlement  entry,  24th  December  1779* 

■■■  pre-emption  entry,  23rd  June  1780. 

Brown’s  certificate,  28th  O&ober  1779* 

-  fettlement  entry,  nth  November  1779. 

- -  pre-emption  entry,  14th  Auguft  1781. 

Reed’s  certificate,  6th  November  1779- 

-  fettlement  entry,  nth  November  1779. 

. . .  pre-emption  entry,  8th  June  1780. 

F 
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DRAKE  vs.  RAMSEY  and  LOGAN. 


An  entry  for  THE  first  part  of  the  opinion  of  the  court  decided  that 
20,000  acres,  an  entry  of  400  acres  in  the  name  of  M’Connel,  under 
which  calls  to  which  the  appellees  claimed,  ought  not  to  have  been  sur- 

number  of  law-  veyecl  on  any  Part  of  the  land  in  contest,  without  direct- 
fui  claims  and  ing  how  it  should  be  surveyed. 

entries  in  the  It  then  proceeds— They  also  depend  on  a  purchase 
(gi^ing0f,thfC*  which  they  have  made  of  aa  interference  in  question, 
names  but  not  from  the  assignee  of  a  claim  founded  on  an  entry  in  the 
the  quantity  of  name  of  John  Mosby,  as  follows:  w  December  14th 
©frights  held  J°hn  Mosby  enters  20,000  acres  of  land,  &c.  be- 

byeachproprie.  ginning  at  the  south-east  corner  of  Lewis’s  survey,  the 
tor)  “  amount-  south  side  of  the  south  fork  of  Elkhorn,  near  Todd’s  sta- 
tiorb  and running  thence  south  20  degrees  west,  2840 
entry  as  to  20,  poles,  thence  north  70  degrees  west  at  right  angles  so  far 
000  acres.  as  shall  be  sufficient  to  include  the  quantity,  and  so  as  to 
exclude  a  number  of  lawful  claims  and  entries  made  for 
Jacob  Soduskv,  Joseph  Blackford,  the  heir  of  James 
Burton,  John  Todd,  Lewis  Craig,  Thomas  Carland, 
William  M’Connell,  Gerrard  Briscoe,  Henry  Prather, 
Bazil  Prather,  James  Allin,  Francis  Kirtley,  Joseph 
Bell,  Michael  Troutman,  Henry  Holeman,  Henry 
Miller,  John  Craig  and  John  Miller,  to  the  amount 
of  21,000  acres.”  It  appears  that  20,000  acres  of  land 
only,  have  been  surveyed  on  this  entry;  and  this  court 
is  not  called  to  decide  whether  the  survey  might  have 
comprehended  the  quantity  to  be  excluded,  as  well  as 
that  for  which  the  entry  wTas  made. 

It  may  not  however  be  improper  to  observe,  that  if  no 
claims  had  been  excluded  by  the  entry,  yet  if  those 
claims  wrere  legal,  they  would  have  been  paramount  to 
Mosby’s  entry,  whatever  the  quantity  surveyed  thereon 
might  have  been. 

The  main  point,  however,  to  be  settled  in  this  suit,  is, 
the  identity  and  notoriety  of  the  south-east  corner  of 
Lewis’s  survey  called  for  in  Mosby’s  entry,  which  the 
court  thinks  is  satisfactorily  proven,  and  that  the  other 
calls  are  special  and  precise.  This  court,  therefore, 
concurs  with  the  court  below,  that  the  entry  ought  to 
take  effect  so  far  as  to  include  20,000  acres,  and  conse¬ 
quently  as  to  the  interference  in  contest. 
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TALBOT  vs,  CALLAWAY. 


November  %th „ 


TALBOT  brought  an  ejectment  in  the  general-court  Thp  pl3;m;ff 
against  Callaway.  On  the  trial  a  case  was  agreed  for  eje<dment 
the  decision  of  the  court  as  to  the  law  thereon,  which  cannot  recover 
stated  the  following  facts  :  S’ T* 

A  certificate  for  a  pre-emption  ol  400  acres  ol  land  claims  is  of  the 
was  granted  to  Jeremiah  Barnett  on  the  28th  December  fame  date  with 
1779  :  by  virtue  of  which  a  pre-emption  warrant  issued 
to  Samuel  M’Gehee,  as  assignee  of  said  Barnett  ;  who  dant. 
duly  made  an  entry  thereon,  with  the  proper  surveyor, 
on  the  21st  day  of  October  1780. 

A  survey  was  duly  made  on  this  entry  on  the  4th  day 
of  November  1783,  and  the  plat  and  certificate  duly 
lodged  in  the  register’s  office  on  the  10th  day  of  March 
1784. 

A  patent  duly  issued,  founded  on  these  works,  to  said 
M’Gehee,  dated  the  Ist'day  of  June  1785  ;  and  his  ti¬ 
tle  was  duly  conveyed  to  the  plaintiff  in  ejectment.* 

The  court  of  Commissioners,  on  the  24th  day  of  De¬ 
cember  1779,  adjudged  that  Micajah  Callaway  and 
James  Callaway  were  entitled  severally  to  settlement 
rights  of  400  acres,  and  pre-emption  rights  of  1000  acres 
adjoining ;  but  the  said  court  at  the  same  time  ordered 
that  certificates  of  the  said  rights  should  not  issue  until 
further  order  was  given  ;  which  further  order  was  given 
after  the  28th  day  of  December  1779. 

Micajah  Callaway,  by  virtue  of  his  certificate,  made 
an  entry  with  the  surveyor  on  the  18th  day  of  January 
1780;  and  on  the  26th  day  of  April  1780,  Walton,  as¬ 
signee,  &c.  of  James  Callaway,  having  obtained  a  pre¬ 
emption  warrant,  made  an  entry  thereon  for  1000.  acres 
with  the  proper  officer. 

The  settlement  entry  of  said  Micajah,  and  the  pre¬ 
emption  entry  in  the  name  ol  said  Walton,  were  survey¬ 
ed  on  the  11th  day  of  December  1782. 

The  plats  and  certificates  thereof  were  duly  lodged 
within  the  register’s  office  on  the  31st  day  of  May  1784. 

*  In  the  body  of  the  agreed  cafe,  it  is  ftated  that  M’Gehee’s  furvey  wae 
made  on  the  i  nh  December  1784  ,  and  that  his  deed  to  Talbot  was  made  on 

the  "  -  day  of  ■  -  - 1783  :  but  the  copy  of  the  lurvey,  which  is 

made  a  part  of  the  agreed  cafe,  gives  the  above  date  ;  and  the  deed,  which  is 
alfo  made  a  part  of  the  cafe,  bears  date  the  nthday  of  November  1803. 
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Talbot  Patents  issued  on  both  on  the  1st  day  of  June  1785  * 
c  vs‘  and  the  title  was  duly  conveyed  to  the  defendant.* 

The  patents  under  which  the  defendant  claims  stand 
recorded  in  the  register’s  office  before  the  patent  under 
which  the  plaintiff  claims. 

It  was  not  the  general  practice  in  the  register’s  office 
of  the  state  of  Virginia  to  record  the  patents  in  regular 
succession  as  they  were  issued,  paying  regard  to  the  pri¬ 
ority  of  dates  thereof  in  admitting  them  to  record. 

Neither  party  by  the  admission  of  any  fact  intended  to 
wave  the  question  whether  in  ejectment  you  can  ascend 
higher  than  the  patent. 

The  title  of  both  plaintiff  and  defendant,  thus  derived, 
covered  the  land  for  which  the  ejectment  was  brought. 

The  defendant  resided  on  the  land  in  question. 

The  general  court  on  this  case  agreed  gave  judgment 
for  the  defendant. 

Talbot  appealed,  and  at  the  April  term  1805,  that 
judgment  was  affirmed.  A  re-consideration  was  how¬ 
ever  ordered  the  same  term ;  and  now,  at  this  term,  the 
following  was  the 

Opinion  of  the  Court. — This  case  was  decided  at 
the  last  term  of  this  court,  on  the  general  principle,  that 
(<i)  Fall  term  the  oldest  legal  title  is  necessary  to  support  an  eject- 
P  *  DeC*  ment  ;f  and  in  the  case  Quarles  vs.  Brown  (a),  the 


*  The  following  table  will  give  a  contrafted  view  of  the  dates  of  the  feveral 
a£ts  on  which  the  refpedtive  patents  were  founded  : 


plaintiff’s. 


DEFENDANT  S. 

_  .  C  Adjudged  good  24th  Dec,  1779 

Certificates,  .  28th  Dec.  1779,  |  Ifl^ed  after  2gth  Dec 


Entered  with  furveyor  2  ift  Odt-  1780,  ^ 

Surveyed  .  4^  Nov.  1783, 

Regiftereci  .  10th  March  1784, 

Patented  .  ift  June  1785, 


*77 9* 

Settlement  i8rh  January  1780. 
Pre-emption  26th  April  *780. 

1  ith  Dec.  1782, 
3iit  May  1784. 
ift  June  1785. 


*S»  *799* 

\ The  defendant 
in  ejcElment  may 
defend  himjelj  by 
jhowing  that  the 
'deed  under  which 
the  plaintiff 
claims  is  fraudu¬ 
lent. 


■j-  The  following  cafe,  relative  to  the  title  which  the  plaintiff  in  ejectment 
mult  fupport  on  the  trial,  is  deemed  worthy  of  a  place  here,  chough  out  of 
the  time  embraced  by  this  volume. 

JBELL  and  GIST’S  heirs  vs.  DRAKE, 

DRAKE  brought  his  ejeftment  in  the  Mafon  quarter  fcffion  court  againft 
Bell  and  Gift’s  heirs.  On  the  trial  the  plaintiff,  in  making  out  his  title,  pro¬ 
duced  a  deed  from  James  Buchannon  and  Phpebe  his  wife,  dated  thefirft  day 
of  May  1792,  which  was  admitted  to  record  on  the  24th  day  or  July  1792. 

It  was  admitted  that  the  defendants  were  in  the  adtual  poffeffion  of  the  land 
in  controverfy  ;  and  it  was  proved  that  they  were  put  in  poffeffion  by  the 
grantor  in' faid  deed,  in  purfuance  of  an  article  of  agreement,  executed  by  the 
faid  grantor  of  the  one  part,  and  the  faid  David  Bell  and  Nathaniel  Gift  or  the 
other  part  }  which  article  was  produced  in  court  and  duly  proved  by  one  0$ 
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principle  was  recognized  and  embraced,  and  in  the  pie- 
sent  case  no  reason  can  be  discovered  to  justify  a  depar¬ 
ture  from  it. - -^Judgment  affirmed. 

the  fubfcribing  witneffes  thereto.  The  article  of  agreement  bore  date  the 
azd  day  of  Auguft  1794,  and  was  under  feal,  by  which  Buchannon  (old  the 
land  in  queftion,  with  other  trails,  to  Bell  and  Gift,  and  they  covenanted  to 

pay  a  ftipulated  price  tor  it.  ,  .  ,  ,  . 

*  <<  The  defendants  then  offered  to  go  into  evidence  to  prove  the  faid  deed  .rau- 
dulent.  The  counlel  on  the  part  of  the  plaintiff  objefted  to  the  defendants 
eoine  into  fuch  evidence  ;  and  prayed  the  court  not  to  fufferthe  delendants  to 
bring  forward  evidence  to  that  effedt  ;  whereupon  the  court  gave  it  as  their 
opinion  that  the  defendants  could  not  go  into  evidence  to  prove  the  faid  deed 
fraudulent  in  this  fuit  at  common  law,  but  muft  have  their  redrefs  in  chancery, 
as  the  deed  was  of  public  record  two  year*  prior  to  the  time  the  parties  enter¬ 
ed  into  the  laid  article.”  .  .  e  c  ~ 

To  this  opinion  the  defendants  filed  a  bill  of  exceptions,  ftating  thefe  fails  ; 
and  making  faid  deed  and  article  of  agreement  part  of  the  bill  of  exceptions. 
A  verdiit  and  judgment  was  obtained  by  the  plaintiff,  from  which  the  e. 

fendants  appealed  .  .  . 

The  Opinion  of  the  Court  was  as  follows  ; — There  is  error  in  the  re¬ 
cord  in  this,  viz.  That  the  court  of  quarter  feffions  aforefaid  refilled  to  receive 
teftimony  to  prove  the  deed  in  the  record  mentioned  fraudulent,  . 

J  udgment  reverfed  }  and  the  caufe  remanded,  with  direilions  to  the  inferior 
court  “  to  receive  teftimony  as  to  the  fraud  aforefaid.” 


Talbot 

•vs. 

Callaway, 


CURRENS  AND  COBURN  VS.  HART.  November  yth. 


THOMAS  HART  brought  his  suit  in  chancery  in 
the  Bourbon  district  court,  on  the  27th  day  of  March 
1801,  against  Coburn  and  Currens. 

His  bill  charged  the  following  facts  :  That  he  pur¬ 
chased  from  the  commonwealth  of  Virginia  sundry  land 
warrants  to  the  amount  of  4000  acres,  and  in  the  year 
_ _  pUt  them  into  the  hands  of  his  brother,  Nathaniel 

Hart,  to  locate. 

Before  they  were  located  Nathaniel  Hart  was  killed 
by  the  Indians.  The  warrants  came  to  the  hands  of 
Lawrence  Thompson,  who,  without  any  authority  from 
Thomas  Hart,  fraudulently  assigned  them  to  himself. 

Thompson  made  entries  on  these  warrants  in  his  own 
name — -particularly  of  warrant  No.  6119,  for  500  acu.s, 
he  entered  to  lie  on  Stoner.  On  the  6th  day  of  Decem¬ 
ber  1786,  he  caused  a  survey  to  be  made  thereon,  and 
shortly  after  assigned  the  plat  and  certificate  to  Coburn 
and  N.  Massie.  In  September  1788  Coburn  purchased 
put  Massie’s  intesest  in  the  plat  and  ceitificate,  and 
Massie  assigned  it  accordingly. 

i  claim  to  the  land— is  a  fufficicnt  notice  to  charge  the  purchafer  with 


If  an  aflign- 
ment  on  a  land 
warrant  be  forg¬ 
ed  and  land  fe- 
cured  under  it, 
the  proprietor  of 
the  warrant  is, 
upon  paying  the 
expenfes  of 
clearing  out  the 
land,  entitled  to 
it  againft  the  af- 
fignee  and  thofe 
claiming  under 
him  who  re¬ 
ceived  notice  of 
the  proprietor’* 
claim  before 
they  completed 
their  legal  title. 

A  verbal  com¬ 
munication  by  a 
ftranger  to  a 
purchafer  be¬ 
fore  he  receives 
a  conveyance— 
that  A,  B.  hath 
A.  B’s  equity. 
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&c*  During  this  year  the  complainant,  a  resident  of  Ma¬ 
ryland,  came  to  Kentucky  to  inquire  into  his  land  claims  ; 
and  discovering  the  situation  of  the  land  secured  by  said 
warrant  No.  6119;  gave  Coburn  notice  of  his  right  to 
it :  and  informed  him  he  would  prosecute  his  claim, 
thereto. 

Coburn  however  proceeded  to  perfect  his  legal  title  ; 
and  on  the  19th  day  of  October  1789,  procured  a  patent 
lor  the  land  by  virtue  of  said  warrant. 

Some  years  afterwards  he  sold  and  conveyed  part  of 
the  land  to  Currens,  who,  before  he  got  the  convey¬ 
ance,  had  notice  of  the  claim  of  the  complainant. 

The  bill  lastly  charged  that  Thompson  so  located  the 
remainder  of  the  complainant’s  warrants  that  the  whole, 
or  the  greater  part  thereof,  would  be  lost. 

The  prayer  was  for  a  conveyance  of  the  land,  or  its 
value,  from  Coburn,  and  general  relief. 

Currens,  by  his  answer,  insisted  that  he  was  a  fair 
purchaser  for  a  valuable  consideration,  without  any  no¬ 
tice  of  the  complainant’s  claim,  except  the  following  ; 
“  Sometime  before  he  obtained  the  said  deed,  perhaps 
two  or  three  years,  a  man  who  was  riding  along,  called 
to  him  in  his  meadow,  and  told  him  Thomas  Hart  had 
a  claim  to  the  said  land ;  and  he  has  since  understood 
that  the  man  was  Samuel  Price,  a  son-in-law  to  the 
complainant.  But  this  defendant  says  that  the  said 
Price  did  not  tell  him  of  what  nature  the  said  claim 
was,  or  whether  founded  on  the  same  or  any  other  en¬ 
try  ;  and  this  defendant  says  he  received  no  other  notice 
but  this,  but  from  the  complainant  himself,  which  he 
thinks  was  after  the  deed  was  executed.” 

Coburn,  in  his  answer,  stated  he  was  a  fair  purchaser 
for  a  valuable  consideration.  That  he  had  no  notice  of 
the  complainant’s  claim,  nor  of  the  fraud  charged,  until 
after  he  had  paid  the  purchase  money  and  received  an 
assignment  to  himself  of  the  plat  and  certificate  of  sur¬ 
vey,  and  had  taken  possession  of  the  land.  He  admit¬ 
ted  notice  of  the  complainant’s  claim,  after  the  assign¬ 
ment,  and  before  the  patent  issued  to  himself.  He  did 
not  admit  the  fraud  and  forgery  charged,  but  called  on 
the  complainant  for  proof  of  it. 

He  alleged  that  Nathaniel  Hart  had  authority  to  sell 

or  dispose  of  said  warrants. 
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That  his  executrix  dicl  put  them  into  the  hands  of  Cvrrens,  & c. 
said  Thompson,  who  passed  his  receipt  for  them,  and  hart 
located  them  on  the  usual  terms,  and  perhaps  retained 
some  as  his  proportion. 

That  the  complainant,  knowing  of  the  death  of  his 
brother,  N.  Hart,  acquiesced  in  Thompson’s  acts  for  6 
or  8  years  ;  and  after  he  gave  the  defendant  notice  of 
his  claim  to  the  land  in  question,  permitted  it  to  remain 
without  prosecution  for  13  years  longer ;  which  long  de¬ 
lay  the  defendant  insisted  was  an  abandonment  of  his 
right. 

The  answer  called  on  the  complainant  to  answer  sun¬ 
dry  interrogatories  therein  stated,  relative  to  his  putting 
the  warrants  into  the  hands  of  Nathaniel  Hart,  and  the 
complainant’s  knowledge  of,  and  acquiescence  in  Thomp¬ 
son’s  conduct,  &c. 

The  complainant,  in  answer  to  the  interrogatories, 
stated  that  the  warrants  were  put  into  the  hands  of  N. 

Hart  to  locate,  but  that  he  was  not  authorised  to  dispose 
of  them  in  any  other  manner. 

He  admitted  that  he  was  informed  that  the  widow  and 
executrix  of  his  brother,  N.  Hart,  did  (but  without  his 
privity  or  consent)  put  the  warrants  into  the  hands  of  said 
Thompson  ;  but  on  what  terms,  or  whether  any  were 
stipulated,  he  was  not  informed. 

He  admitted  that  Thompson  did  locate  land  for  him 
by  virtue  of  the  warrants  aforesaid,  a  part  of  which  was 
then  held  by  Robert  Craddock,  to  whom  the  complai¬ 
nant  sold  it ;  but  denied  that  he  held  any  of  it  himself, 
unless  it  were  by  virtue  of  locations  which  he  had  not 
discovered. 

He  admitted  that  he  shortly  (how  long  he  could  not 
say)  before  1788,  heard  of  Thompson’s  having  got  pos¬ 
session  of  his  warrants,  and  came  out  to  this  country 
that  year  in  consequence  of  that  information.  He  did 
not  get  complete  information  until  he  came  out. 

When  he  came  out,  he  found  that  a  considerable  part 
of  the  land  located  by  Thompson,  by  virtue  of  said  war¬ 
rants,  had  been  sold  by  him  to  Robert  Craddock  ;  and 
that  Hoy  and  M’Millin  also  claimed  an  interest  in  them. 

Upon  which  he  agreed  with  them  to  submit  the  dispute 
to  the  honorable  Harry  Innis,  Benjamin  Sebastian  and 
Christopher  Greenup.  They  made  up  an  award,  which 
he  annexed  to  his  answer  ;  and  which  he  observed  in- 
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eluded  the  land  in  dispute.  But  that  a  great  part  of  th& 
lands  located  by  virtue  of  said  warrants  were  not  to  be 
found  at  all — Thompson  not  being  able  to  shew  it. 

The  award  bore  date  the  11th  of  September  1788, 
and  purported  to  be  made  on  a  submission  by  Crad¬ 
dock,  M’Millin  and  Hoy  of  one  part,  and  Hart  of  the 
other.  It  decided  that  the  assignments  endorsed  on  the 
warrants  were  forged.  That  Thompson,  and  those 
claiming  under  him,  should  convey  to  Hart  two-thirds 
of  whatever  lands  should  be  obtained  by  virtue  of  en¬ 
tries  on  the  warrants  :  it  specified  each  warrant  particu¬ 
larly,  amounting  in  the  whole  to  4000  acres  ;  and  re¬ 
served  to  Thompson,  and  those  claiming  under  him, 
one-third  of  the  lands,  as  a  full  recompence  for  locating 

the  same.  ,  , 

By  an  agreement  underneath  the  award,  subscribed 

by  Robert  Craddock  for  Lawrence  Thompson,  and  the 
complainant,  they  agreed  to  stand  to  the  award. 

Copies  of  the  warrant  and  other  title  papers  of  the 
land  in  dispute  were  filed.  The  depositions  of  three 
witnesses  were  taken.  They  swore  they  were  well  ac¬ 
quainted  with  the  complainant’s  hand  wr iting  ;  and  that 
the  signature  to  the  assignment  on  the  warrant,  was  not 
his  hand  writing. 

This  was  all  the  evidence  in  the  cause. 

The  suit  having  by  consent  been  removed  to  the  gene¬ 
ral  court,  that  court,  at  their  May  term  1804,  decreed 
that  the  defendants,  on  the  complainant  paying  to  them 
the  expenses  of  clearing  out  of  the  several  offices  the  land 
in  controversy,  should  convey  to  the  complainant,  by 
deed  with  special  warranty,  the  500  acres  of  land  in  the 
bill  mentioned,  according  to  the  boundaries  of  the  pa¬ 
tent.  And  commissioners  were  appointed  to  adjust  the 

expenses  of  clearing  out  the  land. 

By  consent  an  appeal  was  taken  from  this  decree, 
without  security ;  and  the  following  assignment  of  er¬ 
rors  filed : 

1st.  The  inferior  court  ought  to  have  decreed  the 

complainant’s  bill  to  be  dismissed. 

2nd.  If  the  complainant  was  entitled  to  recover  the 
land,  the  defendants  were  entitled  to  compensation,  not 
only  for  clearing  out  the  claim  from  the  offices,  but  to  a 
compensation  for  locating  and  surveying,  which  ought  to 
have  been  decreed  to  them. 
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VS, 

Hart. 


3rd;  The  inferior  court  ought  either  to  have  directed  Currens,  &c. 
a  jury  to  be  summoned  to  ascertain  what  the  compensa¬ 
tion  ought  to  have  been,  and  whether  in  land  or  money ; 
or  appointed  commissioners  to  ascertain  and  make  re¬ 
port  of  it. 

The  cause  was  argued  in  this  court  at  the  last  term, 
and  at  this  term  the  decree  of  the  general  court  was  af¬ 
firmed. 


M’CONNELL’S  HEIRS  VS»  DUNLAP’S  DEVISEES*  November  l^th. 

DUNLAP’S  devisees  filed  their  bill  in  the  Lexington  A  paro]  deda_ 
district  court  against  the  heirs  of  M’Connell ;  alleging  ration  of  one 
that  on  the  first  day  of  January  1780,  their  testator  pur-  Party  wil1.  not 
chased  of  the  ancestor  of  the  defendants  a  particular  Jontraa.™1^11 
tract  of  500  acres  of  land  in  the  forks  of  Elkhorn,  and  If  a  man  con- 

paid  the  principal  part  of  the  consideration,  and  secured  traft  t0  convey 
the  residue  to  be  paid  :  that  M’Connell  agreed  that  if  fa°  j  0*ctr**f 
any  of  the  Elkhorn  land  should  be  lost,  he  would  give  as  of  twotra&s,  it 
much  as  was  lost  out  of  his  land  near  Lexington  :  and  is  erroneous  t(> 
that  a  conveyance  was  to  be  made  as  soon  as  patents  ^yance^/a^o 
could  be  obtained.  For  the  doing  of  all  which,  they  al-  acres  out  of 
leged  that  M’Connell  executed  his  bond  to  Dunlap.  eacb  tra,a* 

Shortly  after  this  Dunlap  died,  having  devised  the  for°r  VraS^of 
land  to  the  complainants,  two  of  his  infant  children  :  and  land,ifthe  ven- 
On  the  24th  day  of  August  1782,  M’Connell*  by  con-  dor  be  abIe  to 
tract  with  Dunlap’s  executor,  took  in  the  said  bond  for  the^radk^nly* 
500  acres  of  land,  and  gave  one  conditioned  for  the  con-  the  vendee  may 
veyance  to  the  complainants  of  400  acres  of  good  land  in  at  his  election 
Kentucky,  at  some  convenient  time.  This  they  charged  veyance  of hat 
was  fraudulently  done  between  M’Connell  and  the  exe-  part,  and  reco- 
cutor ;  at  least  that  it  was  on  the  part  of  the  executor  en-  ver  damages  for 
tirely  without  authority.  The  bill  prayed  to  set  aside  o^he^ma^re- 
the  latter  bond,  and  to  have  the  benefit  of  the  first  con-  fufe  to  take 
tracti  fuch  part,  and 

The  answers  of  the  defendants,  some  of  whom  were  reecs°Vftr  dta]^a~ 
infants,  declared  their  ignorance  of  the  whole  transac-  whole, 
tion  ;  denied  fraud,  and  put  the  complainants  upon  the  Th?  vendor 
proof  of  their  case*  They  also  alleged  that  their  ances-  f^^in^ning 
tor,  although  he  held  the  title  of  said  500  acres  of  land,  a  fpecified  traft 

of  land,  in  as 

much  as  he  knew  he  could  not  make  a  title  for  it :  the  time  when  the  contract  was  to  have 
been  performed  did  not  appear  ;  under  thefe  circumftances  the  court  dire&ed  the  value  of  the 
land  at  the  time  of  fwearing  the  jury  to  be  the  meafure  of  damages, 

G 
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aI’Connbxl’s  a  certain  John  Patrick  was  equitably  entitled  to  one  half, 
HEIR^  he  having  furnished  the  warrant  and  assigned  it  to 
Dunlap’s  de-  M’Connell,  who  located  it  on  the  halves  ;  and  that  a 
vis  ees.  conveyance  had  been  made  to  Patrick  of  his  half ;  which 
conveyance  they  set  forth.  They  also  exhibited  a  list  of 

lands  held  by  them  by  descent. 

The  proofs  in  the  cause  established  the  purchase  of 
the  500  acres  of  land  on  the  1st  day  of  January  1781  ; 
and  that  M’Connell  gave  his  bond  to  convey  that  tract* 
The  payment  of  the  consideration  was  also  proven. 
There  was  further  proof  that  M’Connell  had  repeatedly 
said  that  Dunlap  might  have  the  500  acres  of  land  out 
of  his  land  near  Lexington,  as  he  wanted  him  for  a  neigh¬ 
bor.  There  was  no  evidence  of  the  time  when  the  land 
was  to  be  conveyed  ;  nor  did  it  appear  when  a  patent 
was  obtained  for  said  land. 

The  inferior  court  decreed  a  conveyance  of  the  re¬ 
maining  250  acres  of  the  Elkhorn  tract,  and  250  acres 
out  of  the  land  near  Lexington.  M’Connell’s  heirs  ap¬ 
pealed.  The  following  was 

j  The  Opinion  of  the  Court.— -From  the  proofs  in 
the  cause,  it  sufficiently  appears,  that  a  written  contract 
was  entered  into  on  the  first  day  of  January  1781,  be¬ 
tween  Francis  M’Connell  and  Alexander  Dunlap  for  and 
in  behalf  of  Robert  Dunlap,  for  500  acres  of  first  rate 
land,  lying  in  the  forks  of  Elkhorn  ;  and  that  M’Connell 
had  designated  the  particular  tract.  The  inferior  court 
therefore  properly  sustained  the  claim  of  the  complai¬ 
nant  for  500  acres  j  but  it  is  conceived  it  erred  in  de¬ 
creeing  250  acres  of  the  tract  lying  in  the  forks  of  Elk¬ 
horn,  and  250  acres  out  of  the  tract  adjoining  Lexington, 
as  from  the  proofs  it  appears  that  M’Connell  in  conver¬ 
sation  only,  observed  that  Dunlap  might  have  the  500 
acres  out  of  either  tract ;  but  it  does  not  appear  that  this 
was  inserted  in  the  written  contract ;  and  it  it  had  been, 
vet  it  was'  improper  to  decree  250  acres  out  of  each  ; 
which  does  not  appear  to  have  been  the  intention  of  ei¬ 
ther  party,  as  expressed  in  the  written  contract  or  sub¬ 
sequent  conversation. 

This  is  therefore  a  modification  of,  or  an  addition  to 
the  contract,  which  a  court  has  no  power  to  make,  unless 
by  consent  of  the  parties.  Nor  does  it  appear  just  to 
Compel  the  complainants  to  take  the  250  act  es  in  the 
forks  of  Elkhorn,  without  their  consent,  as  it  is  only  a 
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part,  and  not  a  full  quantity  to  which  they  are  entitled.  t'*'=»;'NELL’* 
And  as  it  appears  that  the  defendants  in  the  court  be- 
low  have  not  a  title  to  the  500  acres  of  land  contracted  Dunlap’sdi* 
for  and  designated  as  aforesaid,  the  inferior  courtshould  VISEE8’ 
have  directed  a  jury  to  have  been  empannelled  to  ascer¬ 
tain  the  value  of  the  said  500  acres,  and  decreed  the 
amount  found  to  the  complainants  as  damages.  That  the 
value  of  the  said  500  acres  should  be  fixed  at  what  it  is 
worth  at  the  time  of  empannelling  the  jury;  because  it 
appears  from  the  defendants  answers  that  1V1  Connell, 
at  the  time  of  the  sale,  had,  by  his  prior  contract  with  John 
Patrick,  divested  himself  of  one  half  of  the  said  land. 

It  was  therefore  fraudulent  in  him  to,  sell  land  to  which 
he  knew  he  had  not  a  good  title  or  claim.  But  if  the 
complainants  shall  consent  to  take  the  said  250  acres  of 
land  in  the  forks  of  Elkhorn,  it  should  be  so  decreed  ; 
and  then  a  jury  should  be  empannelled  to  ascertain  in  the 
manner  aforesaid  the  value  of  the  250  acres  of  land  con¬ 
veyed  to  Patrick  ;  and  its  amount  should  also  be  decreed 
to  be  paid  to  the  complainants* 


[  44  ] 
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The  return 

on  a  capias  to 
authorife  an  at¬ 
tachment,  muft 
be  in  the  form 
prefcribed  by 
Jaw— -See  a<3s 
of  1796-7,  p. 
32,  §  16,  1 

Brad.  223. 

The  ftatute 
of  jeofails  do  not 
extend  to  cafes 
•where  the  par¬ 
ty  has  never 
been  properly  in 
court  by  the  le¬ 
gal  fervice  of 
procefs, 


IRONS  vs.  ALLEN. 

ALLE  N  sued  out  his  original  capias  from  the  office 
of  the  clerk  of  the  court  of  quarter  sessions  for 
Logan  county,  against  Irons,  in  an  action  on  the  case. 
The  sheriff  returned  44  The  defendant  is  not  found.’* 
On  which  return  an  attachment  issued.  The  sheriff  re¬ 
turned  on  it  44  Levied  on  one  handkerchief,  shewn  me  as 
the  property  of  the  defendant.” 

A  judgment  by  default  was  rendered  against  the  de¬ 
fendant.  To  reverse  which  he  prosecuted  a  writ  of  er¬ 
ror. 

By  the  Court.-— The  return  made  on  the  attach? 
ment,  is  not  pursuant  to  law,  nor  is  it  deemed  sufficient  to 
authorize  the  entering  a  judgment  against  the  defendant 
in  the  court  below  j  and  therefore  the  statute  of  jeofails 
cannot  extend  its  aid  to  this  case,  as  the  defendant  can? 
not,  by  any  legal  intendment,  be  presumed  to  be  cither 
in  default  or  in  court. 

Judgment  reversed.* 

*  See  Craig  vs.  Saven,  pofi.  46. 


RUSSELL  vs*  SHEPHERD. 

April  zbtb. 

AN  action  of  debt  was  brought  in  the  Fayette  circuit 
1  Thcha?  °/ court  by  Shepherd  against  Russell,  on  a  note  of  hand 
2?P?4I,  which  dated  the  9th  day  of  December  1796,  for  the  payment  of 
authorised  the  /.49  5  1 1,  “  lawful  money  of  Pennsylvania.” 

late^intereft^ri  The  defendant  put  in  the  plea  of  nil  debit.  The  jury 
iingie  bills, does  found  for  the  plaintiff  the  debt  in  the  declaration  men- 
not  extend  to 

notes  given  before  its  paffage— 

Qn  a  note  given  out  of  this  ftate,  the  rate  of  intereft  fljould  be  found  by  a  jury. 
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tioned  ?nd  one  penny  in  damages.  Judgment  was  ren¬ 
dered  on  that  verdict  for  the  debt  in  the  declaration  men¬ 
tioned  “  together  with  six  per  centum  per  annum”  from 
the  1st  day  of  April  1797,  (the  day  the  note  became 
payable)  until  paid,  and  the  damages  and  costs. 

Russell  brought  the  cause  up  by  a  writ  of  error. 

By  the  Court. — There  is  error  in  this,  1st,  the 
Judgment  is  not  warranted  by  the  verdict  which  rinds 
one  penny  damage  2nd,  the  rate  of  interest  ought  to  foJl_ 

fiave  been  found  by  the  jury,  the  note  having  been  exe- 
cuted  out  of  the  state. 

Judgment  reversed. 


hanks  vs .  EVANS.  4prd  *9 thm 

THE  plaintiff  in  error  brought  his  action  on  the  case  A  variance 
againt  the  defendant,  and  declared  that  in  consideration 
of  a  horse  he  sold  to  the  defendant,  the  defendant  as-  cjaratjon  as 
sumed  to  pay  him  12/.  in  carpenter’s  and  joiner’s  work,  partoftheplain- 
Judgment  was  entered  by  default  against  the  defendant  d'™nd» 
on  the  rules.  On  executing  the  writ  of  inquiry  in  court,  Onexecuting 
the  plaintiff’s  proof  was  that  the  defendant  was  to  give  a  writ  of  inquiry- 
12/.  for  the  horse,  3/.  of  which  had  been  paid  in  a  cow, 
and  the  remaining  9/.  was  to  be  paid  in  carpenter  s  and 
joiner’s  work.  For  this  variance  the  court  directed  the 
jury  to  find  for  the  defendant.  They  did  so  :  and  judg¬ 
ment  was  rendered  for  him.  The  plaintiff  brought  his 
writ  of  error, 

By  the  Court.— The  court  below  erred  in  deciding 
the  variance  between  the  declaration  and  the  testimony 
to  be  fatal ;  the  variance  being  only  as  to  part  of  the 
plaintiff’s  demand. 

That  court  also  erred  in  directing  a  verdict  to  be  ren¬ 
dered  for  the  defendant  as  in  case  of  a  non-suit ;  be¬ 
cause,  on  executing  a  writ  of  inquiry,  some  damages,  less 
pr  more,  must  be  found, 

Judgment  reversed, 
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fit  ay  7tnd% 

A  judgment 
on  an  award  is 
erroneous  if  the 
record  does  not 
{how  that  the 
defendant  or  his 
agent  had  no¬ 
tice  of  the  time 
of  the  meeting 
of  the  arbitra¬ 
tors,  or  that  he 
was  prefent 
when  the  award 
was  made— See 
note  below. 

I  fef.of  1798 
ch.  25,  p.  57, 
3  Brad.  57. 


CRAIG  v*.  HAWKINS. 

Opinion  of  the  Court. — In  this  suit  it  is  assigned 
as  error,  u  That  it  does  not  appear  that  the  said  Craig,  or 
his  agent,  had  notice  of  the  time  and  place  of  the  meeting 
of  the  arbitrators,  or  that  he  was  present  when  the  award 
was  made,  that  he  might  know  when  the  award  would  be 
returned  to  the  said  court.” 

Conformably  to  the  opinion  of  this  court  in  the  first 
case  Shalt  vs.  Travis ,  and  also  the  opinion  in  the  case 
Philips  vs,  Travis,  this  is  a  material  defect. 

Judgment  reversed.* 

*  This  decifion  was  re-confidered  and  adhered  to  by  the  court  on  a  fubfe-. 
quentday  of  the  term.  But  fee  the  cafe  of  Hopkins  and  Collins  vs,  SoduJky9 
tall  term  1808,  in  which  it  was  decided  that  if  the  defendant  was  in  court 
when  the  award  was  made  the  judgment  of  the  court,  and  did  not  object  to  the 
want  of  notice,  it  amounted  to  a  waiver  of  the  olje&ion. 


April  30  tb. 

The  return  on 
a  capias  to  au- 
thorife  an  at¬ 
tachment  Ihould 
be  in  the  form 
prefcribed  by 
law — See  adts 
of  1796  7,  p. 
22,  §  16,  1 
Brad  223,  and 
Irons  vs.  Allen , 
ante.  44. 

It  is  errone¬ 
ous  to  iflue  an 
execution  on  a 
judgment  foun¬ 
ded  on  fuch  at- 
tachment,with- 
out  having  firft 
legally  dilpofed 
of  the  attached 
effefts. 


CRAIG  vs.  SAVEN.* 

THIS  was  a  writ  of  error  brought  to  reverse  a  judge¬ 
ment  of  the  court  of  quarter  sessions  of  Gallatin.  The 
return  on  the  original  capias  was  M  A  copy  left  at  the 
last  place  of  residence  of  defendant  on  which  an  at¬ 
tachment  issued,  and  was  executed  on  a  bay  mare. 
Judgment  was  obtained  by  default;  and  an  execution 
issued  against  the  defendant,  without  any  disposition  be¬ 
ing  made  of  the  property  attached.  This  execution  was 
levied  on  other  property  of  the  defendant’s,  which  he 
replevied,  and  then  sued  out  this  writ  of  error. 

Opinion  of  the  Court. — There  are  two  errors  in 
the  proceedings  on  this  suit.  Judgment  was  obtained 
and  a  general  execution  levied  on  the  estate  of  Craig, 
without  releasing  his  goods  which  had  been  attached,  or 
their  having  been  replevied  by  him,  or  an  order  having 
been  made  for  their  sale.  And  there  is  a  previous  error 
—the  sheriff’s  return  on  the  original  writ  did  not  autho¬ 
rize  an  attachment ;  which,  conformably  to  the  princi¬ 
ple  recognised  this  term  in  the  case  Irons  vs.  Alleny 
should  have  been,  that  “  the  defendant  is  not  found 
within  his  bailiwick.” 

Judgment  reversed. 

*  The  defendant’s  name  is  written  Sabvrn  in  the  order  book. 
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TENNELL  vs.  DOZIER. 


May  yd. 


Opinion  of  the  Court. — There  appears  to  be  a  va-  Under  the  aft 
fiance  between  the  record  and  the  statement  in  the  bill  y9s 

of  exceptions  :  in  the  record  it  is  stated  that  the  plain-  3^37* giv! 
tiff  was  joint  security  with  the  defendant- — in  the  bill  of  ing  fecurities  * 
exceptions,  that  the  plaintiff  was  security  for  the  defen-  fa**, 
riant  and  John  Tennell,  jun. — If  the  record  is  correct,  prjnc£pa js^ 
there  is  certainly  no  cause  to  complain  of  the  judgment  fuch  defence 

of  the  inferior  court.  ^itfed  «  Pthe 

If  the  statement  in  the  bill  of  exceptions  be  true,  at  first  party  could 
view  the  case  may  appear  more  doubtful ;  but  upon  a  have  made  in  a 
full  examination  of  the  whole  statement,  the  judgment  *  fudi^e- 
of  the  inferior  court  is  still  correct ;  for  if  Dozier  and  mand. 
Tennell*  jun.  were  joint  obligors*  for  whom  Tennell,  sen. 
was  security,  and  has  received  a  pledge  from  Tennell, 
jun.  to  indemnify  him,  he  ought  not  to  recover  the 
whole  debt  from  the  other  obligor  ;  besides,  it  appears 
that  the  plaintiff  did  assume  to  pay  half  of  the  debt.  If 
then  he  had  a  pledge,  and  assumed  half  of  the  debt,  al¬ 
though  he  has  been  compelled  to  pay  the  whole,  he  ought 
not  to  recover  of  the  defendant  more  than  half ;  for 
which  he  has  recovered  judgment.  But  it  is  urged  that 
the  act  under  which  the  motion  was  made,  does  not  au¬ 
thorize  or  permit  the  defendant  to  make  use  of  such  cir¬ 
cumstances  in  his  defence  ;  that  in  an  action  of  debt, 
under  the  plea  of  payment  or  accord  and  satisfaction,  they 
could  not  be  given  in  evidence  ;  and  that  on  motion  set¬ 
offs  cannot.  To  this*  it  was  properly  answered,  that  the 
proper  action  at  law  was  assumpsit ,  and  that  under  the 
plea  of  non  assumpsit  the  defendant  might  avail  himself 
of  any  equitable  circumstances  to  shew  that  in  equity 
and  good  conscience  he  was  not  bound  to  pay  the  de¬ 
mand  ;  and  that  such  proceedings  should  be  permitted 
under  the  act  as  would  place  the  parties  as  near  as  pos¬ 
sible  in  the  same  situation  as  they  would  stand  in  a  trfal 
at  common  law.  The  doctrine  contended  for  by  the 
plaintiff’s  counsel  cannot  be  correct.  Suppose  the  se¬ 
curity  had  paid  more  money  than  could  legally  have 
been  demanded  of  the  principal  ;  could  the  security  re¬ 
cover  it  ?  No.  And  for  the  same  reason  that  the  high 
sheriff  cannot  recover  more  from  his  deputy,  than  the 
deputy  was  bound  to  pay,  who  had  received  money  by 
virtue  of  an  execution — 1  Call.  51.  Again,  suppose  the 
other  obligor  had  paid  one  half  of  the  debt  to  the  secu- 
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On  a  fate  of 
Jand,  ifthe  ven¬ 
dor  take  perto- 
nal  feminity  for 
the  purchafe 
money,  he  hath 
no  lien  in  equi¬ 
ty  on  the  land. 


May  ii,  1805. 


May  10,  1806. 
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rity,  Cbuld  not  the  defendant  shew  this  byway  of  set-off, 
and  rebut  the  plaintiff’s  demand  as  to  so  much?  He 
certainly  might. 

Judgment  affirmed. 


FRANCIS  vs.  HAZLERIGG’S  ex’rs. 

FRANCIS  purchased  a  tract  of  land  of  Hazlerigg* 
and  paid  part  of  the  consideration,  and  gave  his  bonds* 
with  Niblic  his  security,  for  the  payment  of  the  balance* 
A  conveyance  of  said  land  was  not  made  to  Francis, 
but  the  legal  title  descended  to  Hazlerigg’s  heirs  on  his 
death.  Those  bonds  not  being  satisfied  when  due*  Ha¬ 
zlerigg’s  executors  filed  their  bill  in  chancery,  suggest¬ 
ing  that  Francis  was  insolvent,  and  claiming  a  lien  oil 
the  land  for  the  payment  of  the  consideration  money ;  and 
praying  that  the  land  might  be  sold  to  discharge  those 
bonds,  and  for  general  relief* 

On  the  hearing  of  the  cause*  the  inferior  court  were 
of  opinion  that  the  complainant  had  a  lien  on  the  land  ; 
and  decreed  that  unless  the  purchase  money  was  paid  by 
a  given  day,  that  the  land  should  be  sold  by  commission¬ 
ers  and  the  money  applied  to  pay  it* 

To  reverse  that  decree  this  writ  of  error  was  brought^ 

At  the  spring  term  1805,  of  this  court,  the  following 
opinion  was  delivered  : 

The  complainants  in  the  court  below  having  taken 
bond  with  personal  security  for  the  payment  of  the  con¬ 
sideration  money,  have  no  equitable  lien  on  the  land  ji 
and  therefore  the  decree  of  the  inferior  court  is  errone¬ 
ous  and  must  be  reversed. 

A  re-hearing  was  obtained,  and  the  cause  argued  this 
term. 

The  Court  delivered  in  the  following  opinion  :—~ 
A  re -hearing  was  granted  in  this  cause,  upon  a  sugges¬ 
tion  that  this  court  erred  in  the  application  of  the  prin¬ 
ciple  upon  which  the  former  decision  was  founded,  viz. 
u  That  the  complainants  having  taken  bond  with  perso¬ 
nal  security  for  the  payment  of  the  consideration  money* 
have  no  equitable  lien  upon  the  land.” 

The  appellee’s  counsel  has  cited  and  relied  on  a  va¬ 
riety  of  cases  reported  to  have  been  decided  in  the 
courts  of  England,  and  a  case  reported  in  2  Wash.  144* 
From  a  thorough  examination  of  all  the  cases,  the  prin- 
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Ciple  is  fully  supported ;  and  particularly  the  case  in 
Washington  s  Reports  ,  where  the  president  of  the  court 
cl  appeals  m  Virginia,  says,  “  If  this  were  a  new  case,  I 
j  d  ^e.e  no  difficulty  m  making  it  a  precedent.  But 
the  doctrine  that  a  vendor  of  land  not  taking  a  security 
nor  making  a  conveyance,  retains  a  lien  upon  the  pro- 
perty,  is  so  well  settled  as  to  be  received  as  a  maxim, 
j  ven  “  be  hath  made  a  conveyance,  yet  he  may  pursue 
t  ie  land  in  the  possession  of  the  vendee  or  of  a  purcha¬ 
ser  with  notice.  But  if  he  hath  taken  a  security ,  ot*  the 
vendee  hath  sold  to  a  third  person  without  notice,  the  lien 
is  lost.  And  the  opinion  of  that  court  was,  that  as  the 
vendor  had  neither  conveyed  the  land,  nor  taken  any  se¬ 
curity  for  the  balance  of  the  purchase  money,  he  had  a 

u.  "FT  the  land  ;  fr°m  which  it:  is  strongly  implied, 
that  if  the  land  had  been  convey  ed,  or  the  vendor  had  ta¬ 
ken  any  security  for  the  consideration  money,  the  lien 
was  lost.  In  this  case  no  conveyance  has  been  made  ; 

ut  bonds  have  been  taken  with  personal  securitv  for  the 
payment  of  the  consideration  money  ;  and  therefore  is 
fully  within  one  branch  of  judge  Pendleton’s  opinion, 
and  that  of  the  court  of  appeals  in  Virginia. 

7  WJS.  ftated  by  the  appellee’s  counsel,  that  the  appel- 
lant  and  his  security  were  both  insolvent,  and  therefore 
the  debt  was  not  rendered  more  secure,  than  if  the  bonds 
and  security  had  not  been  given.  Without  deciding  the 
question  whether  after  a  person  has  taken  a  security;  and 
that  security  shall  be  lost  or  prove  insufficient,  he  may 
resume  his  lien  ;  the  argument  must  loose  its  weight  in 
this  case,  as  there  is  no  suggestion  or  allegation  in  the 
bill,  or  a  tittle  of  testimony,  that  Niblic,  the  security,  is 
insolvent,  or  like  to  become  so.  And  therefore  it  does 

not  appear  to  this  court  that  the  security  taken  is  not 
sufficient. 

It  was  also  urged  that  the  prayer  of  this  bill  is  for  ge- 
nerai  relief,  and  therefore,  as  the  parties  are  before  the 
chancellor,  he  should  decree  between  them  according  to 
equity,  and  not  send  them  away  without  doing  complete 
justice,  l his  doctrine  is  correct  where  a  proper  ease 
is  made,  upon  which  the  chancellor  should  act ;  he  will 
so  snapeand  mould  his  decrees  as  will  do  ample  justice 
between  the  parties,  according  to  the  case  stated  j  but  he 
v  ill  never  travel  out  of  the  allegations  and  proofs; 
x'ormer  decree  affirmed. 

H 


Francis 

vs. 

Hazi.erigg’^ 

ex’fsj 


50 


SPRING  TERM,  1806. 


May  13  th. 
See  cafe. 


REED  is.  ALLEN. 

BY  THE  Court— The  .judgment  of  BrecfkT‘^ 
court  of  quarter  sessions,  on  motion  on  behalf  of  their 

^  1  •  O'  -  1'  T  I _ cnnr.hr  tnrnOt  ac~ 


court  01  quanti  stssumo,  — - - 

Afts  of  1796  7  cjerk  against  the  sheriff  t>t  Hardin  county,  foi  n 
P.  i2o,  §  29,  counting  for  fee-bills  put  into  his  hand  to  collect  by  said 
i  BraJ.  3  —  b  .1  1  r  •  ir»  00  much  aS  SUch 

a&  of  .800,  clerk,  was  not  warranted  by  law  ,  in  ,v  "'  "rict  court 
ch.  .2,  P.  26.  motions  were  only  permitted  bylaw  m  the  district  comt 

or  court  of  quarter  sessions,  of  the  county  of  which  he 
was  sheriff. - Judgment  reveised. 


BALDWIN  vs.  WEST. 

May  2t ub.  ,  . 

THIS  writ  of  error  was  brought  to  reverse  a  ju  g- 
I.n  \fu!t/r  ment  of  Mason  circuit  court,  in  an  action  for  a  deceit .in 

lire  en  ,rn  the  exchange  of  horses,  fhe  declaration  swi  , 
found horfe,the  makiug  the  exchange,  Baldwin,  the  defend  » 

ZT'Z  «.  represented  the  horse  to  be  sound,  and  then  averred  that 

ther  that  the  the  horse  was  not  sound.  .  ,  .1  _ 

vendor  faifely  &  A  bill  of  exceptions  filed  by  Baldwin,  stated  that 

fraudulently  re-  .  introduced  by  West  was  sworn  oil  his  voire  cloire , 

crefeoted  the  ”  \  ,  i  court  whether  he  was 

We  found  i  or  and  on  being  questioned  by  the  court ■  "n«nt 

that  he  knew  interested  in  the  event  of  the  suit,  said  he  was  not. 

hira  to  be  un-  gjj;,  counsel  then  offered  to  ask  the  witness  ques- 

found  and  re-  1  ,  ,  r  t  transaction  to  shew  that  he 

prefeuted  him  tions  as  to  me  detail  of  the  transaction,  to  s 

Lund.  was  interested,  and  therefore  not  competent.  But  the 

In  this  kind  0f  opinion  that  afterthe  witness  had  declaied 

of  fuit  the  quo  COUi t '  -  ,  c  •  tcrcQtcd  in  the  event  of  the 

ammo  is  the  gift  Oil  Oath  that  he  V/aS  no.  .  .  an(l 

Of  the  uaion-  suit  ;twas  not  propel- to  ask  questions  of  that  kind  and 

■“*  r“  refused  to  permit  them  to  be  asked,  but  directed  the 

note.  *■  •  i  •  c 

4  rendered  for  West  for 

fSta’.nite  3°By  the8Court— The  first  error  assigned,  N  “  It 
to  examine  him  on_ht  to  have  been  alleged  in  the  declaration  that  Bald- 
«/o  the  ue.a.1  >  k  ew  that  the  horse  given  by  him  in  exchange  was 
I'lTortm  diseased  with  the  glanders.  In  an  express  warranty, 
ftiow  h.s  mtereft  ionorance  ol  unsoundness  in  the  amcle,  c  . 

objections to  *>  ,  vendor  ;  Otherwise  in  a  misrepresentation 

the  competency  cu  . 

ofa witnefs,  ne-  deceit.  . 

ver  come  too  In  examining  the  most  approved  piece  .  ■*  c  i 

»*«  5  Jbl"  may  nears  that  it  is  always  stated  in  the  declaration  m  an  ac- 
tier,  of  deceit,  that  die  defendant  roe  l  knew 
caufe.  tbnt  he  was  unsound  and  falsely  and  fraucii t  •  b 


SPRING  TERM,  1805. 


presented  him  sound.  In  this  kind  of  suit,  the  quo  am¬ 
mo  is  the  gist  of  the  action  ;  for  fraud  without  damage, 
or  damage  without  fraud,  is  not  the  ground  of  an  action.  3  Black.  Com. 
In  the  declaration  in  this. suit,  it  is  neither  stated  or  a-  1  Doug, 
verred,  that  the  defendant  falsely  and  fraudulently  re-  \  ff  on 
presented  the  horse  to  be  sound,  or  that  he  knew  he  was 
unsound  ;  one  or  the  other  of  which,  is  absolutely  neces¬ 
sary  to  support  the  action.*" 

The  second  error  assigned,  need  not  now  be  decided, 
as  upon  the  third,  the  court  below  certainly  erred,  in 
preventing  the  defendant’s  attorney  from  asking  the 
witness  any  question  which  would  shew  that  he  had 
made  the  contract  in  his  own  name,  or  that  he  was  inte¬ 
rested  in  the  event  of  the  suit.  For  objections  to  the 
competence  of  a  witness,  may  either  be  proved,  or  drawn 
from  him  upon  a  voire  doire ,  or  upon  his  examination ,  4 
Bur,  2256  ;  and  objections  to  the  competency  of  wit¬ 
nesses,  never  come  too  late,  but  may  be  made  a%  any 
stage  of  the  cause,  Esp.  Rep.  37,  < - judgment  reversed. 

*  But  fee  the  cafe  of  Waters  vs.  Mattingly ,,  fall  term  180S,  in  which  it 
was  decided,  after  full  argument,  that  a  vendor  is  anfwerable  for  a  reprefenta- 
tion  made  on  thefale  of  a  horfe,  which  proves  to  be  falfe,  whether  it  were 
the  effect  of  fraud  or  miftake.  Seealfo,  Pile  vs*  Sbatihon ,  &c.  pojl  5  3,  Bibb  vs. 

Prather  and  Smiley ,  &c,  Pr.  Dec,  1  53,  and  Mb'  Ferrer,  vs .  Taylor ,  3  Cranch  27  a,"  \ 

where  fimilar  decilions  were  given  on  (ales  of  land. 


Baldwin 

vs- 

West. 


BEALL  os.  JOSEPH,  (a  negro.) 


May  ZJih* 


THE  negro,  Joseph,  had  been  the  slave  of  Woods. 

Woods,  in  1799,  sold  a  tract  of  land,  including  mills,  &c.  jeclarationof  e! 
to  Edwards,  and  agreed  to  let  Edwards  have  Joe  for  mancipation 
four  years  ;  after  which  Joe  was  to  be  tree.  Several  e  ^.a 

witnesses  proved  the  repeated  declarations  of  both  Woods  rcann0t  bt 

and  Edwards,  to  that  effect.  One  witness  said  that  it  enforced  in  a 
was  so  stipulated  in  a  written  contract  between  Woods  court  of  Iaw  or 
and  Edwards  ;  but  whether  that  contract  was  under  seal equ  ty‘ 
or  not,  or  whether  witnessed  or  not,  he  could  not  say. 

Woods  did  not  appear  to  set  up  any  claim  to  Joe.  Ed¬ 
wards  sold  him  to  the  defendant  as  a  slave.  After  the 
expiration  of  this  four  years,  Joe  brought  his  action  of 
false  imprisonment  against  Beall,  to  try  his  right  to  free¬ 
dom. 

On  the  trial,  the  plaintiff’s  evidence  proved  the  trans¬ 
actions  and  declarations  above  stated.  The  defendant 
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Beall  demurred  to  this  evidence,  and  the  plaintiff  joined  in  de~ 
vs-  murrer.  The  Mason  circuit  court  gave  judgment  for 
'  gra.P)H>  a  nCk  the  plaintiff.  The  defendant  brought  the  cause  here  by 
appeal. 

Opinion  of  the  Court. — The  circuit  court  certain¬ 
ly  erred  in  deciding  against  the  demurrer  to  evidence 
which  was  tendered  by  the  counsel  for  Beall,  who  was 
the  defendant  in  that  court.  It  is  proven  that  Joseph, 
the  plaintiff  there,  was  born  a  slave  ;  and  it  not  appear¬ 
ing  that  he  ever  was  out  of  the  limits  of  this  state,  and 
the  one  from  which  it  was  separated,  there  is  no  law  of 
either  of  them,  by  which  slaves  in  that  situation,  can  ob¬ 
tain  freedom,  or  enjoy  the  rights  of  free  persons,  only  by 
deed  in  writing,  or  the  last  will  and  testament  of  the 
owner,  duly  authenticated  and  recorded :  but  no  such 
deed,  nor  will,  nor  certificate,  of  freedom  in  favor  of  Jo¬ 
seph  was  produced  at  the  trial.  It  is  therefore  clear, 
that  no  declaration  nor  promise  made  to  a  slave  in  this 
state,  or  for  his  benefit,  by  the  owner  or  any  other  per¬ 
son,  can  be  enforced  by  a  court,  either  of  law  or  equity  ;* 
and  the  whole  of  the  evidence  demurred  to,  only  goes  to 
prove  promises  and  declarations  of  the  kind  which  have 
< — ^jeen  mentioned.—— — Judgment  affirmed. 

- -  A  motion  for  a  re-hearing  was  made  and  overruled 

on  a  subsequent  day  of  the  term. 


*  In  the  cafe  of  Will,  (  &  negro)  vs.  Tbonffoa,  15th  May  1805,  It  was  de¬ 
cided  that  a  written  contraft,  entered  into  between  Mrs.  Wilmof,  of  Mary¬ 
land,  the  feller,  and  Thompfon,  the  purchafer  of  Will,  at  the  time,  and  as  a 
part  of  the  contrad  of  fale,  by  which  Thompfon  contracted  to  emancipate 
Will  at  the  end  of  feven  years,  did  not  of  itself  amount  to  an  emancipation,  nor 
authorife  a  fuit  at  common  law  by  Will,  to  try  his  right  to  freedom. 

After  this  decifion,  Mrs.  Wiimot  filed  her  bill  in  chancery,  in  the  Bourbon 
circuit  court,  agaifift  Thompfon,  praying  for  a  fpecific  performance  of, the 
contract  ;  thafWill  might  be  emancipated  }  and  that  damages  might  be  de¬ 
creed  to  her  for  the  benefit  of  Will,  for  the  time  he  h^d  been  held  in  fiaveiy 
by  Thompfon,  beyond  the  feven  years. 

That  court,  after  a  full  hearing,  declared  Will  a  free  man,  and  empannelled 
a  jury  to  inquire  ofdamages,  who  returned  a  verdict  for  a  lum  equal  to  the 
ufual  hire  of  a  negro  man,  for  the  time  he  was  improperly  held  by  Thompfon, 
This  fum  was  alfo  decreed  to  Mis.  Wiimot,  agreeable  to  the  prayer  of  the  bill. 

This  court,  at  their  fpring  term  1809,  affirmed  that  decree.  The  caufe 
flood  in  this  court,  Thompfon  vs.  Wiimot'. 


£ 


May  28 tK  HIGGIN’S  heirs  vs,  DARNEAL’S  devisees. 

Ap.  entry  vague  Opinion  of  the  Court.— The  heirs  of  Darneal,  who 
by  a  defect  in  were  complainants  in  the  court  below,  rely  on  an  entry 
general  deicnp-  made  jy[ay  17th  1780,  and  amended  May  20th  1780, 
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which  taken  together,  is  as  followeth  :  “  John  Darneal  Higgins  heir* 
enters  844  acres  upon  a  treasury  warrant,  on  Pasture  Darn^'l>s 
Lick  creek,  about  half  a  mile  below  the  lick,  to  include  devifees. 
a  piece  of  low  grounds  remarkable  for  English  grassland 
extending  northward  on  both  sides  of  the  creek  for  quan¬ 
tity.”  '  .  .  ..  ,r„ 

It  is  proven  that  the  creek  called  for  in  this  entry,  is 
a  water  course  of  about  ten  miles  in  length  ;  and  that 
about  the  time  the  entry  was  made,  it  was  by  some  of 
the  improvers  and  hunters  called  Buck  Lick  creek  ;  by 
others  Grassy  Lick  creek  ;  and  that  by  a  considerable 
number  at  Boonsborough,  it  was  called  Pasture  Lick 
creek  ;  at  which  place  the  locator  resided  who  gave  it 
this  name  ;  and  that  it  was  also  so  called  by  some  at 
Boone’s  station.  In  this  point  of  view  the  validity  of 
the  entry  is  very  doubtful.  But  reflecting  that  the  en¬ 
try  was  made  with  the  surveyor  of  Kentucky  county, 
which  was  as  extensive  as  the  present  state  of  Kentucky 
—that  it  is  not  proven  that  the  name  of  the  creek  was 
known  even  by  those  who  resided  at  the  stations  most 
contiguous  to  the  creek — and  the  entry  not  containing 
any  intimation  in  what  part  of  the  country  the  creek 
might  be  found,  this  court  is  of  opinion  that  the  entry 
cannot  be  supported. 


PILE  SHANNON,  MERIWETHER  and  DA¬ 
NIEL. 

ON  the  16th  day  of  August  1796,  Daniel  sold  1000 
acres  of  land  to  Pile  and  Reuben  and  John  M’Andree  giving  °a  ,gnew 
for  B  500,  to  be  paid  in  horses.  It  was  agreed  that  if  in  bond,  with  a 
two  years  any  “  prior  or  better  claim”  to  the  land  should  lollser  day  of 
be  discovered,  that  Daniel  should  re-pay  the  consider'd?.  theTffignee,*  in 
tion.  If  none  was  discovered  in  that  time,  the  purcha-  confideration  of 
sers  were  to  risk  the  title.  trie  a^gn- 

On  the  20th  of  March  1798,  Daniel  and  wife  convey-  himofan£qui?-r 
ed  the  land  by  deed  with  special  warranty  to  the  pur-  ty  then  un¬ 
chasers.  On  the  same  day  they  executed  to  Daniel  known  wh.ic!l 
their  release  on  said  deed,  as  follows  :  “We  hereby  ac-  Obligee- 
knowledge  ourselves  fully  satisfied  and  contented  with  and  fee 

the  title  and  claim  that  the  within  named  Thomas  Dani-  Mon-fin  vs  c/ay 

poft* 

The  vendees  of  land  agreed  to  rifle  the  title  ;  this  conftrued  to  mean  again/l  conflicting 
titles  only ,  and  that  the  vendor  was  anfwerabla  for  a  defect  occaftoned  by  a  latent  equity  to  pate 

of  the  title  which  he  fold. 
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Pile 

vs. 

Shannon,  &c 


May  iind. 


el  has  conveyed  to  us  for  the  lands  mentioned  in  the 
within  conveyance  ;  have  only  purchased  his  right 
thereto,  and  accordingly  by  these  presents  do  exonerate 
the  said  Thomas  Daniel  and  his  heirs,  from  and  after  the 
16th  day  of  August  next,  from  all  claim  and  demand, 
actions  and  causes  of  action  that  may  accrue  between  us 
and  our  heirs,  in  case  the  said  land,  or  any  part  thereof, 
shall  be  recovered  from  us,  our  heirs  or  assigns,  by  any 
person  or  persons  having  a  better  title  to  the  same  than 
what  the  said  Thomas  Daniel  has  conveyed  to  us  by  the 
within  instrument.” 

Daniel  having  received  a  part  of  the  horses  called  for 
in  the  bond  of  Pile  and  the  M’ Andrees,  transfered  the 
balance  to  Meriwether.  At  Meriwether’s  request  that 
bond  was,  in  1798,  taken  in  by  Pile,  and  a  bond  given 
by  Pile  to  Meriwether  for  a  negro  of  a  certain  descrip* 
tion,  in  lieu  of  the  balance. 

Meriwether  assigned  this  latter  bond  to  Shannon  ; 
and  it  not  being  complied  with,  Shannon  commenced 
suit  and  recovered  judgment  thereon. 

Subsequent  to  the  giving  this  bond,  Lynch  set  up  a 
claim  to  half  of  the  land,  by  contract  under  John  May, 
the  locator.  In  consequence  of  which  Pile  filed  his  bill 
against  Daniel,  Meriwether  and  Shannon,  for  anl  in¬ 
junction,  and  for  general  relief.  * 

Daniel  in  his  answer  relied  upon  the  release.  Meri¬ 
wether  and  Shannon  further  insisted  that  if  there  was  any 
equity  against  Daniel,  it  could  not  extend  to  them. 
There  was  no  charge  of  intentional  fraud,  relative  to  any 
part  of  the  transaction,  made  by  either  of  the  parties. 
The  general  court  dismissed  the  bill  with  costs. 

Pile  brought  his  writ  of  error  ;  and  at  the  spring  term 
1805,  the  following  opinion  and  decree  was  delivered  : — 
From  the  exhibits  and  proofs  in  this  cause,  it  appears 
that  Charles  Lynch  claims  one  half  of  the  land  sold  by 
the  defendant,  Thomas  Daniel,  to  the  complainant  and 
John  and  Reuben  M’Andree  ;  and  should  that  claim  be 
sustained,  that  they  will  lose  so  much  of  the  land.  This 
chim  set  up  by  Lynch,  is  for  the  locator’s  proportion  of 
that  hi  •  and  not  an  original  adverse  right  derived  un¬ 
der  the  land  laws  of  Virginia.  It  is  not  pretended  by 
the  defendant,  Daniel,  that  before  or  at  the  time  of  ma¬ 
king  the  contract,  any  information  was  given  to  the  com¬ 
plainant  and  his  partners,  that  the  land  was  subject  to  a 
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claim  of  this  kind  ;  and  therefore  the  release  filed  and  p"* 
relied  on  by  him,  cannot  avail  him  in  his  defence  ;  for  s>AtIK0H,  &c 
it  is  rationally  to  be  inferred  that  the  intention  of  that 
release,  notwithstanding  the  general  wording  thereof, 
was  to  relinquish  all  claim,  demand,  actions,  or  causes 
of  action,  in  case  the  land  should  betaken  or  :ec?ve* 

by  any  person  having  a  better  averse  claim,  originating 

under  the  land  laws  of  V  irgmia.  And  it  Oamel  at  th 
time  of  the  sale,  knew  of  the  locator’s  claim,  anddidno. 
disclose  itrhe  was  guilty  of  a  fraud,  against  which,  the 
complainant  ought  to  be  relieved.  And  if  it  was  not 
then  known,  there  has  been  a  misrepresentation  ,  and 
although  it  may  have  arisen  from  the  want  of  knowledge, 
the  injury  to  the  complainant  may  be  as  gi  eat  as  if  it 
arisen  from  fraud.*  If  then,  the  bond  which  is^  the 
foundation  of  this  controversy,  had  remained  m  Daniel  s 
hands  there  is  no  doubt  he  could  not  m  equity  and  jus- 
S  have  enforced  the  payment,  What  difference  wi 
the  assignment  and  exchange  of  the  bond  make  in  th 
equity.  If  the  bond  given  by  Pile  to  Daniel,  and  as¬ 
signed  to  Meriwether,  had  been  sued  on,  from  the  re¬ 
peated  and  established  decisions  in  courts  of  equity,  the 
assignee  is  subjected  to  all  the  equity  which  was  attach¬ 
ed  to  the  assignor.  And  the  exchange  or  removal  of 
the  bond  to  Meriwether,  which  was  done  at  his  request, 
can  make  no  difference  ;  for  otherwise,  it  would  be 
countenancing  a  mere  shift  and  contrivance  to  evade  the 
equity  to  which  Pile  was  entitled.  . 

The  decree  of  the  general  court,  m  dissolving  the 
junction  and  dismissing  the  complainant  s  bill,  is,  lor 
the  foregoing  reasons,  deemed  erroneous,  and  mus  e 
reversed  with  costs.  The  cause  to  be  remanded  to  the 
general  court,  with  directions  to  reinstate  the  suit  an 
continue  the  injunction,  until  the  claim  ot  Lynch  can  c 

investigated  upon  a  bill  of  interpleader,  which  the  said 

court  shall  direct  to  be  filed  by  the  proper  parties,  or  di¬ 
rect  such  other  mode  of  proceeding  as  may  be  deemed 
proper  to  ascertain  and  determine  the  said  Lynch  s  1  lght. 

A  re-hearing  was  granted,  and  the  cause  again  argu 
ed,  and  the  following  opinion  delivered  this  term 

By  the  Court.— In  the  re-hearing  m  this  cause^it 
is  alleged  that  the  former  decision  of  this  court  is  m 

in  a  note,  and  M‘Fernn  vs.  Taylor ,  3  Crane  h*  2-70> 
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Shannon, 


]  cat  founded,  on  a  privity  between  Meriwether,  Shan- 
&c.  non  and  Daniel,  when  no  privity  exists — that  as  no  pri- 
vity  exists,  any  appearance  of  equity  against  Daniel, 
ought  not  to  extend  to  Meriwether  or  his  assignee,  un¬ 
less  coupled  with  fraud,  and  no  fraud  is  alleged  or  pro¬ 
ved  against  Meriwether— that  if.  the  obligation  assigned 
by  Damd  to  Meriwether  had  continued  to  exist,  and  the 
obligor  had  given  any  new  assurances  to  Meriwether' 
tney  would  ha  ve  been  obligatory  ;  and  that  the  cancelling 
tie  o  r,  ,.na  giving  a  new  obligation  to  a  new  person, 
payable  at  a  different  time,  and  for  a  different  subject,  is 
stronger  than  assumpsit  or  assurance,  and  is  binding  both 
m  law  and  equity,  unless  fraud  had  been  used  in  its  pro¬ 
em  ement,  and  that  none  was  alleged  or  proved. 

.  *st*  ^s  to  tne  privity — I  he  act  of  assembly  concern¬ 
ing  the  assignment  of  bonds  and  other  writings,  provides* 
that  they  shall  carry  with  them  into  the  hands  cf  as¬ 
signees,  all  the  equity  to  which  they  were  subject  in  the 
hands  ol  the  obligees.  The  provisions  of  this  act  are 
not  more  extensive  than  the  principles  established  in 
courts  Oi  chancery  in  England,  and  Virginia,  and  in  this 
court.  Nor  can  it  be  discovered  that  the  former  deci¬ 
sion  of  this  court  in  this  case,  is  predicated  upon  any 
privity  between  the  parties,  other  than  this  act,  and  those 
principles  have  been  recognized  as  arising  from  the  as¬ 
signment  ;  tor  none  other  is  expressed  or  fairly  to  be 
implied. 

2nd!y.  That  the  equity  against  Daniel  ought  not  to 
extend  to  Meriwether  or  his  assignee,  unless  coupled 
with  liaud.  I  he  act  and  principles  above  alluded  to, 
m  express  words  extend  this  equity  to  Meriwether,  as 
the  assignee  of  Daniel,  also  to  Shannon,  as  the  assignee 
of  Meriwether.  I  his  would  not  be  controverted  if  the 
old  bond  had  been  assigned  and  not  cancelled,  and  the 
new  one  had  never  been  given.  This  leads  to  the  con¬ 
sideration  whether, 

3dly.  a  lithe  obligation  assigned  by  Daniel  to  Meri¬ 
wether  had  continued  to  exist,  and  the  obligor  had  giv¬ 
en  any  new  assurances  to  Meriwether,  they  would  have 
been  obligatory,  and  the  cancelling  the  old'  and  giving  a 
new  obligation  to  a  new  person,  payable  at  a  different 
time,  and  for  a  new  subject,  is  stronger  than  assumpsit 
01  assurance,  and  is  binding,  both  in  law  and  equity,  uri- 
•  r  fraud  had  been  used  in  its  p ro e u re m c n t i 5 
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if  the  obligor  had  induced  Meriwether  to  take  an  as-  Ftle 
signmentof  the  obligation,  by  assuring  him  oi  its  justness,  $  HANNON,  &C. 
and  promising  to  pay  it,  he  would  have  been  bound  by 
his  assurances  and  premises,  notwithstanding  any  equi¬ 
ty  which  might  have  been  attached  to  it,  and  then  it  would 
come  within  the  case  decided  by  this  court,  Short  Vs. 

Jackson ,  Young,  and  others  (a) — also  within  the  princi-  (a)  Ft.  Dec, 
pies  of  the  cases  Buckner  cil.  vs.  Smith  al. — and  224- 

Holmes  vs.  Smock,  1  Wash.  299,  389.  _  As  no  such  as¬ 
surances  or  promises  exist  in  this  case,  it  does  not  come 
within  those  principles. 

But  it  is  contended  that  the  cancelling  the  old,  mid 
giving  the  new  bond,  &c.  is  stronger  than  if  the  obligor 
had  made  assurances  and  given  promises  of  payment  ; 
that  it  is  a  new  contract,  with  a  newsperson,  payable  at  a 
different  time,  and  for  a  new  subject. 

How  can  this  be  considered  as  a  new  contract  ?  There 
'  has  been  no  new  consideration  :  the  obligor,  at  the  re¬ 
quest  of  the  assignee,  takes  up  the  old,  and  gives  a  new 
bond,  upon  the  same  and  no  other  consideration  than 
what  induced  him  to  give  the  old.  The  new  grew  out  of 
the  old.  If  the  first  was  tainted  ill  the  hands  of  Meri¬ 
wether,  so  must  be  the  second,  it  being  bottomed  on  the 
first ;  for  no  subsequent  ratification  can  make  a  contract 
valid  which  was  bottomed  in  fraud,  the  party  being  igno¬ 
rant  of  the  fraud,  2  Vez.  283-4. 

Nor  can  Meriwether  be  consideredas  a  new  party  ;  for 
by  the  assignment  he  stood  in  the  shoes  ol  Daniel,  and 
subject-to  all  the  equity  to  which  Daniel  was  subject. 

Suppose  the  new  bond  had  been  given  to  Daniel,  and 
the  old  one  cancelled,  would  it  have  been  a  new  contract 
and  with  a  new  party  l  Would  the  obligor’s  equity 
have  been  lost  ?  Certainly  not.  The  law  considers 
Meriwether  as  Daniel.  If  the  doctrine  contended  for 
in  this  case  should  be  admitted  as  correct,  it  would  open 
a  door  to  devices,  shifts,  and  contrivances,  to  evade  the 
provisions  of  the  act  of  assembly,  and  overturn  well  set¬ 
tled  and  established  principles  in  equity.  An  insolvent 
obligee  who  had  practised  a  fraud  upon  an  obligor,  by 
assigning  the  obligation  collusively,  the  assignee,  by  spe¬ 
cious  pretences  of  giving  longer  day  for  payment,  and  if 
for  money,  changing  the  subject  for  property,  or  chang¬ 
ing  the  species  of  property,  where  property  was  payable, 
might  avail  himself  of  his  fraud,  however  gross. 
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The  case  of  Duncan  vs.  Snell  («),  has  been  relied  oti 
Sh  annon  &c  this  case.  Never  were:  too  cases  more  unlike.  Snell 
had  lost  a  sum  of  money  at  gaming  with  Saunders — 
(a)  Pr.  Dec.  drew  an  order  for  the  amount  in  goods,  on  Duncan,  who 
37 -was  a  merchant,  which  was  paid — Snell  refused  to  pay 
Duncan  for  the  goods  delivered  on  this  order — he  was 
sued,  and  a  judgment  at  law  was  obtained  by  Duncan, 
without  any  defence  being  made  by  Snell  ;  who  filed  his 
bill,  stating  that  the  order  was  given  for  a  gaming  con¬ 
sideration,  without  alleging  that  Duncan  was  a  party  to 
the  gaming;  and  obtained  an  injunction,  which  was 
made  perpetual  by  the  inferior  court.  This  court  re¬ 
versed  the  decree,  as  it  did  not  appear  from  the  allega¬ 
tions  or  proofs  that  Duncan  was  a  party  or  privy  to  the 
gaming  ;  or  that  the  money  was  lent  or  advanced  for 
that  purpose  :  the  proofs  were  to  the  contrary. 

Upon  this  review  of  the  case,  the  former  decree  of  this 
court  is  to  remain  unaltered  and  confirmed.* 

*  Seethe  comments  on  this  decifionin  the  cafe  of  Mornjon  •us.  Clay,  fefi. 


SMITH  vs.  MORROW  and  TRIMBLE. 

June  4  fb. 

Opinion  of  the  Court. — Morrow  and  Trimble 
The  beginning  were  complainants  in  the  court  below,  and  the  validity  of 

called  for  man  1  ,  .  ,  ,  .  ,  ,  *  , 

entry  conftiued  the  entry  and  survey  on  which  they  rely,  depends,  m  the 
tomeanthecen-  first  instance,  on  another  entry,  and  that  entry  depends 
tie  ot  the  fur-  on  a  ddrd?  which  is  as  foiloweth,  to  wit:  w  December 
yey'  10di  1782,  David  Hart  enters  2000  acres,  &c.  beginning 

at  the  mouth  of  a  small  branch  that  empties  in  on  the 
east  side  of  Small  Mountain  creek,  at  a  black-walnut  and 
elm  marked  as  a  corner,  running  thence  east  and  down 
the  creek  for  quantity.”  This  entry  being  part  of  the 
entry  on  which  Morrow  and  Trimble  found  their  claim, 
Smith,  in  his  answer,  by  necessary  implication,  if  not  ex¬ 
pressly,  has  put  its  precision  in  issue,  and  the  legality  of 
the  manner  in  which  it  has  been  surveyed. 

But  he  afterwards  admitted  the  place  marked  A.  in 
in  the  surveyor’s  report  to  be  the  walnut  and  elm  called 
for  in  Hart’s  entry  as  his  beginning ;  and  as  no  testi¬ 
mony  has  been  produced  by  the  parties,  nor  arguments 
of  their  counsel  advanced,  as  to  the  notoriety  of  the  other 
calls  of  this  entry,  the  court  will  presume  that  the  ques¬ 
tion  of  notoriety  was  intended  to  be  relinquished  by  the 


SPRING  TERM,  1806. 


59 


admission;  and  that  the  precision  of  those  other  calls,  Smith 
and  the  propriety  of  the  manner  of  surveying,  were  only  Mo8K^t&c. 
intended  by  Smith,  and  expected  by  Morrow  and  Trim¬ 
ble,  to  be  contested  :  indeed,  the  errors  assigned  do  not 
imply  any  thing  further. 

[The  connected  plat  made  out  in  this  cause  presented 
Small  Mountain  creek  by  its  meanders  for  some  dis¬ 
tance  down  very  crooked  :  the  general  course  of  which, 
from  Hart’s  beginning  to  the  termination  of  342  poles, 
on  a  direct  line,  would  be  N.  33  W. — the  general  course 
to  a  point  591  poles  on  a  direct  line  from  the  beginning, 
would  be  N.  83  W. — the  general  course  to  any  other 
distance,  as  far  as  the  creek  was  meandered,  would  be  be¬ 
tween  these  two  points,  they  being  at  the  greatest  bends 
—and  the  general  course  to  a  point  598  poles  on  a  straight 
line  from  the  beginning,  (the  greatest  distance  it  was 
meandered  being  2162  poles  by  the  meanders,)  was  N. 

48  W.  This  entry  had  been  surveyed  by  the  owners  by 
running  east  and  north  from  the  beginning. 

The  inferior  court  directed  it  to  be  laid  down  by  run¬ 
ning  u  from  the  beginning  east  and  down  the  creek  with 
the  meanders  thereof,  and  binding  thereon  equal  distan¬ 
ces,  when  the  general  course  of  the  creek  is  reduced  to  a 
straight  line,  so  far  as  to  include  the  quantity  of  2000 
acres,  by  a  line  extending  from  the  termination  of  the 
line  running  down  the  creek,  when  reduced  to  a  straight 
line,  east,  parallel  to,  and  equal  in  length  to  the  first  line, 
and  the  exterior  line  to  be  drawn  from  the  termination  of 
the  third  line,  to  the  termination  of  the  first  line,  parallel 
to  the  general  course  of  so  much  of  the  creek  as  would 
be  embraced  by  the  survey.” 

When  laid  down  as  thus  directed,  it  formed  an  equi¬ 
lateral  parallelogram  (excepting  that  the  creek  formed 
one  side)  with  lines  of  598  poles  long  :  the  east  corner 
of  which  was  an  acute  angle  ol  only  42  deg.  and  the 
others  corresponding  therewith. 

The  opinion  of  the  court  proceeds  :] 

This  court  concurs  with  the  circuit  court,  that  the 
manner  in  which  the  survey  on  Hart’s  entry  has  been 
made,  is  wrong  ;  more  especially,  because  the  call,  rum 
ning  down  the  creek,  was  not  sufficiently  regarded.  Rut 
from  several  considerations,  this  court  cannot  approbate 
the  manner  in  which  that  court  has  decided  the  survey 
should  be  made.  It  would  produce  an  acute  angle, 
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Smith  which  a  surveyor  is  not  authorised  to  make,  unless  re- 

..  vt'  .  strained  on  both  sides  b.v  mountains  unfit  for  cultivation, 
Morrow,  &c,  -  ,  c  ,  ,  ,  r 

by  watercourses,  or  the  bounds  ol  lancis  before  appro¬ 
priated  ;  and  if  so  made,  would  have  rendered  the  sur¬ 
vey  liable  to  be  taken,  for  that  cause,  by  a  caveat.  So 
that  it  ought  not  to  be  presumed  the  locator  meant  to 
take  his  land  in  an  unlawful  form,  when  his  calls  can 
otherwise  be  complied  with.  Besides,  the  construction 
given  to  the  entry  by  that  court,  were  it  proper,  would 
go  far  to  shew  that  the  entry  in  another  respect  does  not 
accord  with  the  requisitions  of  the  land  law  ;  in  as  much 
as,  on  the  accidental  circumstance  of  the  west  line  down 
the  creek,  striking  or  missing  one  of  its  bounds,  might 
have  extended  or  contracted  the  length  and  width  of  the 
survey  a  very  great  distance  ;  and  it  does  not  seem  rea¬ 
sonable,  that  other  adventurers  should  be  at  the  expense 
of  employing  a  surveyor  to  make  the  experiment,  before 
they  could  know  with  certainty  how  to  locate  the  adja¬ 
cent  residuum. 

If  this  court  should  decide,  that  from  the  beginning  of 
this  entry,  lines  should  have  extended  east  and  north, 
equal  distances,  and  so  far  that  a  third  line  parallel  to  the 
first,  and  extended  down  the  creek  until  it  struck  one  of 
its  bends,  and  a  fourth  line  running  from  the  beginning 
down  the  creek  with  its  meanders  until  it  met  the  end  of 
the  third  line,  would  include  the  quantity  ;  this  mode  of 
making  a  survey  on  the  entry,  would  at  least  be  equally 
rational  as  the  one  which  has  been  embraced  by  the  cir¬ 
cuit  court.  But  by  either  of  these  ways,  besides  the  ob¬ 
jections  which  have  been  mentioned,  the  land  would  be 
wholly  on  the  northwardly  side  of  the  creek,  which  is 
not  certainly  implied  in  the  entry  ;  and  it  might  have 
been  mentioned,  that  the  mode  in  which  the  survey  has 
been  made,  is  subject  to  the  same  objection. 

The  court  which  decided  on  this  entry,  in  the  case 
Trimble  vs.  Davis  ( a ),  directed  that  a  survey  made 
(a)  The  Lex-  thereon  should  be  a  square,  beginning  at  the  walnut  and 
ington  diftnft  and  extending  equal  distances  therefrom  east  and 
wrest,  then  at  right  angles  down  the  creek  for  quantity. 
But  this  construction  is  also  exceptionable  ;  because  the 
entry  implies,  that  the  land  was  to  extend  east  from  the 
beginning  as  well  as  down  the  creek.  This  court  advert¬ 
ing  that  the  general  course  of  the  creek  is  nearly  west, 
to  a  considerable  distance  downwards  from  the  begim 
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nin g,  is  of  opinion  that  if  the  entry  will  admit  of  any 
certain  construction,  the  survey  should  have  been  a  Morrow,  &c. 
square,  with  the  beginning  called  for  in  the  entry  in  tue 
centre,  and  with  the  courses  of  the  boundaries,  in  con¬ 
formity  to  the  call  for  east.  In  this  way  all  the  calls  of 
the  entry  would  have  been  complied  with,  in  consistence 
with  each  other,  and  the  survey  have  been  in  a  legal 
form  ;  and  then  from  comparing  the  reports  of  the  sur¬ 
veyor  with  the  entry  of  W  illiam  I  rimble,  on  which 
Morrow  and  i  rimble  immediately  found  then  claim, 
their  survey,  when  laid  off  in  conformity  to  tins  opinion 
and  the  other  calls  of  that  entry,  will  not  interfere  with 
the  survey  of  Smith. 

Should  it  be  objected  that  the  beginning  and  tne  cen¬ 
tre  of  a  survey  are  not  synonymous  terms,  it  would  be  a 
sufficient  answer,  that  it  is  the  intention  ol  an  entry,  and 
not  the  propriety  of  the  expressions  it  contains,  which 
ought  principally  to  be  regarded.  And  it  will  not  be 
doubted,  did  an  entry  call  to  begin  at  a  well  known  ford 
of  a  creek,  and  to  extend  up  and  down  tne  creeic,  that  a 
survey  made  thereon  in  a  square,  with  equul 
on  both  sides  of  the  creek,  and  with  the  lord  m  the  cen¬ 
tre,  would  be  sustained.  Or  at  most,  the  objection  could 
only  aid  in  proving,  that  no  one  ol  trie  modes  of  making 
a  survey  on  Hart's  entry,  which  three  courts  have  beta 
able  to  devise,  is  clearly  entitled  to  a  preference  ;  and 
consequently,  that  the  entry  is  not  sufficiently  special  and 
precise.  But  on  this  point,  it  is  not  necesssiy,  at  pi  ~" 


sent,  for  the  court  to  decide. 


-Decree  reversed. 


( 'June  &tb. 


can- 


HUNlV&c,  vs:  WARNICKE’S  heirs. 

THE  heirs  of  the  late  col.  Frederick  Warnicke,  being  Alien$  _  _ 
aliens,  brought  their  bill  in  chancery  against  Hunt  and  not  inherit  land 
others  in  the  general  court,  claiming  title  by  descent,  to  in  this  com. 
the  land  which  he  held  in  this  state  at  the  time  ol  his 
death  ;  and  which  he  had  acquired  for  his  services  as  an 
officer  in  the  service  of  Virginia,  in  the  revolutionary 
war.  He  had  not  procured  patents  for  the  land  at  the  *  * 

time  of  his  death  ;  but  subsequent  thereto  patents  issued  *  - 
for  part  of  it  to  Hunt,  &c.  in  consequence  of  an  assign¬ 
ment  made  on  the  plats  and  certificates  by  a  person  who 
the  complainants  charged  had  no  authority  to  concern 
with  his  estate. 


¥ 
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Hunt,  See. 
•vs. 

Warnicke’s 

HfelRS, 


A  decree  was  entered  for  them  in  the  general  court* 
The  defendants  appealed. 

Opinion  of  the  Court.— -In  this  case  the  material 
and  important  question,  is,  can  aliens  take  by  descent  or 
inherit  lands  in  this  commonwealth. 

By  the  common  law  of  England  aliens  are  incapable 
of  taking  by  descent  or  inheriting  lands — Coke  Litt.  8, 
2  Blac.  Coin.  24-9,  1  Bac.  80. 

By  the  ordinance  ol  the  Virginia  legislature,  passed' 
in  1776,  it  is  declared  that  the  common  law  of  England, 
all  statutes  or  acts  of  parliament  made  in  aid  of  the  com¬ 
mon  law  prior  to  the  fourth  year  of  the  reign  of  king 
James  the  first,  and  which  are  of  a  general  nature,  and 
not  local  to  that  kingdom,  &c.  shall  be  the  rule  of  deci¬ 
sion,  and  shall  be  considered  as  in  full  force,  until  the 
same  shall  be  altered  by  the  legislature. 

The  8th  section  of  the  6th  article  of  the  constitution  of 
this  state,  declares,  that  the  laws  of  Virginia,  of  a  gene¬ 
ral  nature,  and  not  local  to  that  state,  &c.  shall  be  in  force 
until  altered  or  repealed  by  the  general  assembly.  It 
must  therefore  be  manifest,  that  the  common  law  of 
England  respecting  aliens  is  in  force  in  this  common¬ 
wealth,  in  as  much  as  no  law  of  Virginia  or  this  state 
lias  changed,  repealed,  or  altered,  this  principle  of  the 
common  law.  The  constitution  and  laws  of  the  United 
States  ;  a  long  train  of  acts  of  the  Virginia  legislature  ; 
also  the  acts  of  the  general  assembly  of  this  common¬ 
wealth,  clearly  evince  that  the  government  of  the  union, 
Virginia,  and  this  state,  have  considered  the  common 
law  of  England  respecting  aliens  as  being  in  force,  and 
that  all  foreigners  are  deemed  aliens,  except  such  as  have 
or  shall  become  naturalized.— — Decree  reversed. 


'June  ytb. 


COMB’S 


vs. 


SLAUGHTER. 


Opinion  of  the  Court.— The  defendant  having 
challenged  the  array  returned  by  the  deputy  sheriff  in 
this  cause,  and  the  array  being  set  aside  and  discharged 
by  the  court,  it  is  deemed  erroneous  to  have  permitted 
’any  of  the  jurors  who  Were  returned  upon  the  first  array, 
to  be  summoned  and  sworn  upon  the  jury  for  the  trial  of 
the  cause. - -Judgment  reversed. 

fu 
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READING  vs.  HOLTON.  oaobtnoth. 

BY  the  Court.- — In  rendering  judgment  on  motion  see  cafe. 

on  behalf  of  a  security  against  his  principal,  in  pur-  Aa$  of  J  fef> 
suance  of  the  aact  to  empower  securities  to  recover  da-  i79s,ch.  ia,p. 
mages  in  a  summary  way,”  it  is  not  necessary  lor  the  37*  1  Biad*  37* 
record  to  shew  the  evidence  upon  which  the  court  acted.  Cradle 

But  the  law  does  not  authorise  a  judgment  for  interest  ^  Tomj* 
accruing  subsequent  to  the  paying  of  the  money  by  the  kins,  poft. 
security. - J udgment  reversed. 


GAY  vs.  CALDWELL. 

CALDWELL,  in  September  1800,  being  about  to 
erect  a  mill  in  Woodford,  applied  to  the  court  oi  that 
county  and  procured  a  writ  of  ad  quod  damnum.  The 
jurors  returned  their  inquest  to  the  October  court  in 
said  year,  and  the  conrt  then  gave  leave  to  erect  the 
mill.  But  the  sheriff  omitted  to  endorse  any  return  on 
the  writ  of  ad  quod  damnum. 

L 

A  writ  of  error  was  sued  out  by  Gay. 

At  the  county  court  for  Woodford  held  in  May  1805, 
and  during  the  pendency  of  the  writ  of  error  in  this  court, 
and  after  the  term  of  service  of  the  sheriff  of  1800  had 
expired,  Harman  Bowmar,  the  deputy  sheriff  who  then 
acted,  obtained  leave  to  insert  his  return  on  said  writ, 
u  it  appearing  to  the  court  that  the  return  was  omitted 
by  mistake,”  and  then  made  his  return  thereon.  This 
proceeding  was  brought  up  by  certiorari.  The  follow¬ 
ing  opinion  will  show  the  other  points  made  in  the 
cause. 


OBober  11th. 

It  is  not  ne- 
ceffary  that  it 
Ihould  appear  of 
record  that  the 
jurors  holding 
an  inqueft  were 
qualified  to 
lerve. 

If  in  fad  any 
of  them  were 
not  qualified,  it 
fhould  be  quef- 
tioned  by  (ped¬ 
al  plea  ;  or  an 
aflignment  of 
error  in  fad. 

A  record  may 
be  amended  af¬ 
ter  the  caufe  is 
out  of  court, 
where  there  ie 
any  thing  to  a- 
mend  by. 
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FALL  TERM,  1808, 


Gay 

VS. 


By  the  Court.-— The  errors  alleged  may  be  compriz- 
c  hdwei  l  C(^  llnder  the  following :  1st,  It  does  not  appear  from  the 
record  that  the  jurors  were  lit  persons  or  freeholders — - 
A  OierifFper-  2nd,  That  there  is  no  legal  and  proper  return  by  the  she- 
sT  retura°  rift  °f  the-  writ  of  ad  quod damnum — 3rd,  The  writ  should 

writ  of  ad  quod  have  been  executed  and  returned  by  the  sheriff,  and  not 
damnum,  feveral  by  a  deputy. 

vvasout  of  office^  t^e  firsC  it  may  be  observed,  that  although  the  law 

there  being  the  requires  that  the  jurors  should  be  ft  persons  or  free- 
in^ueft  toamend  holders,  yet  it  does  hot  require  that  it  should  appear  on 
bA  deputy  fhe-  the  face  of  the  record.  This  may  be  assimilated  to  the 
riff  may  execute  case  of  a  grand  juror,  whom  the  law  formerly  required 
a  writ  o (ad quod  to  be  a  freeholder  ;  it  was  never  deemed  necessary,  that 
during  the  h  should  so  appear  on  the  face  of  the  record  ;  and  it  ex¬ 
pendency  of  a  ception  was  made,  it  was  done  by  plea  refering  to  the 
caufe  m  the  particular  juror  or  jurors  by  name.  In  cases  of  this 
the  recordPbe  a-  kind  it  should  be  assigned  as  an  error,  refering  in  the 
mended  fo  as  to  same  manner. 

the  error  As  to  the  second,  great  doubt  existed  as  to  the  lega- 


cure 


fendant*  in  error  hty  of  the  return  ;  but  from  the  authorities  cited,  amend- 
ftould  pay  the  ments  are  permitted  wherever  there  is  any  thing  to  amend 
cufi:s>  by,  and  the  inquisition  taken  and  returned  is  certainly 

equal  to  a  memorandum  ;  which  has  been  deemed  suf¬ 
ficient  :  therefore  so  many  of  the  errors  as  relates  to 
this  point  are  overruled. 

As  to  the  third,  tlie  case  of  IVroe  vs.  Harris ,  2  W ash* 
126,  and  the  case  o {  Noel  vs.  Sale,  1  Call.  495,  decide 
against  this  error. 

The  order  cl  the  county  court  must  be  affirmed  ;  but 
as  the  amendment  of  the  retai  n,  has  taken  place  pending 
this  suit,  the  defendant  should  pay  the  costs. 


C Bober  i2 th. 


SCOTT  v$.  CURD. 

See  cafe.  By  the  Court. — This  is  an  action  of  debt.  One  of 

See  5  Bac.  the  errors  assigned,  is,  that  profert  was  not  made  of  the 

V>Z>  writing  on  which  the  action  is  founded.  As  this  judg- 

p' 24,  merit  was  taken  by  default,  the  omission  must  be  fatal. * 

Brad.  226,  afls  Judgment  reversed, 
of  1799, ch  28, 

§  7>  P*  58.  *  There  had  not  been  an  inquiry  of  damages  in  the  cafe,. 
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AN  attachment  was  obtained  from  a  justice  of  the  Awchn**- 

sn.ace  by  Davis  against  Shipp.  It  stated,  “  That  the  cafe. 

said  John  Shipp  hath  privately  removed  himself  out  of  , 

this  county  ;  or  so  absconds  and  conceals  himself  that 

the  ordinary  process  of  law  cannot  be  served  on  him.”  Brad.  35V’ 

A  judgment  was  given  on  this  attachment  for  the 

p  am  1  .  hipp  brought  this  writ  of  error  to  reverse 
that  judgment. 

0F  THE  CoURT— II  is  “Signed  as  error, 
that  the  complaint  on  which  the  attachment  is  found¬ 
ed  is  illegal  and  does  not  pursue  the  act  of  assembly,  in 
as  much  as  it  is  not  positive,  but  alternative— not  alleg¬ 
ing  positively,  either  that  the  defendant  below  was  mov- 

and  !!  °  ihe,  c°untX  Privately,  or  that  he  so  absconded 
and  concealed  himself  that  the  ordinary  process  of  law 

teriaf  Tf  f  “'T  ' V “  him‘”  This  s"ems  ■»  be  a  ma- 
eual  defect,  and  on  the  authority  of  the  case  Cooper  vs. 

l^ogan  [a),  and  some  others  decided  in  this  court  the  >)  oaober 

attachment  ought  to  have  been  quashed.’’  *  l8o3>Pr.  Dec; 

Judgment  reversed.*  32°* 

See  the  next  ul(o  the  rafp  *  •  /  o  • 

ind  the  cafes  there  cited.  M  Darnel  vs,  SafptngHn,  foft, 


MEGGS  vs.  SHAFFER. 

AN  attachment  was  sued  out  by  Shaffer  against  Metres 
us  an  absconding  debtor,  which  was  returnable  to  the 
May  term  1804,  of  the  Mercer  circuit  court;  and  fur- 
ic.  directed  the  sheriff  to  summon  Arthur  Thompson 

ArthSurTlhee'  The  sherifPs  retum  was  “  Executed  On 
A  V  homPson>  no  property  found.” 

At  that  term  Meggs  entered  special  bail ;  appeared 

J  rl  n.ey’  anlJ  on  hls  ,nodon  th«  cause  was  remanded 
to  the  rules.  At  the  May  and  June  rules  the  cause 

attorney11  fil'ef  h'  t  t  -les  the  plaintiff,  by  his 
attorney,  filed  his  declaration  ;  the  defendant,  by  his  at- 

_  re'd-’J’-11  ln  the  P!ea  °f  payment ;  to  which  there  was 

of  tha  ruleniandrl  ‘SSUe  tak*n  °n  this  Plea-  The  record 
defendant  contains  at  length  the  plea  that  the 

effects  f„  T  abf  °"d’  &c’  ala°  the  plea  that  the 

effects  ,n  Thompson’s  hands  were  not  the  property  of 

the  defendant.  Both  of  these  pleas  were  put  in  without 

K 


0 Bober  23  r<ta 

A  plea  to  ar 
attachment  thai 
the  defendani 
did  notabfeond, 
&c,  or  that  th< 
attached  effefti 
were  not  th< 
property  of  the 
defendants  nol 
good  after  a  plea 
to  the  a&ion« 
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affidavit,  and  by  attorney.  No  further  notice  appeared 
be  taken  of  them  in  the  record  :  but  at  the  next  term  th 
same  pleas  are  tiled  in  court,  in  the  same  manner,  o 
which  the  plaintiff  demurred  generally,  and  the  de  e 

dant  joined  in  demurrer.  -  .  , 

The  court  sustained  the  demurrer,  and  overruled  the 
pleas  :  and  a  jury  being  sworn  to  try  the  issue  joined* 
found  for  the  plaintiff  ;  and  judgment  was  given  accord¬ 
ingly.  Meggs  brought  his  writ  of  error,  and  assigned 
for  error  the  overruling  his  pleas. 

The  Court  affirmed  the  judgment-* 

*  The  reporter  hat  beard  this  cafe  cited  by  gentlemen  of  the  bar.top.ovc 

&£&&8a&&3B5gs 

303,  5  Bac.  Ab.  (Gw.1.  ed.  U*7,l  ^'fhe  fop"™  for  ,he  iiftria,  °f 

In  the  cafe  of  Boom  vs.  kVymoop  in  J .  fne  ]ea  tbat  the  defendant 

mi8,,t  be  put  in  a,t"  6i,'m6  fpecial 

bail— See  Muter’s  MSS.  Rep. 


LITTELL  us.  NICHOLS’S  adm’rs. 


OHober  28 th.  - -  —  ^  . 

LITTELL,  a  resident  of  Fleming  county,  g»M  "is 
It  is  the  duty  .  .  ,  t  tn  Robinson,  also  a  resident  oi  that 

a  debtor  „f  note  in  said  county  to  Kobmso »  Before  the 

money  to  feek  county,  for  &.150,  pa)  aoie  cl  anri 

his  creditor,  and  e  Jue  Littell  removed  to  Montg^n  y, 

‘°  ,mkef  Phii  continued  to  reside  ihere  until  after  the  commencement 
:Lt  C0"nit.  Robinson  assigned  the  note,  before  it  was 
eve.  he  may  be  ||,  t0  Nichols,  who  then  was,  and  contin  t 

in  he  his  death!°a  resident  of  Mason;  mid  his  administrators 
Therefore  the  then  were,  and  still  are  residents  o  t  at  conn  >  • 

eauftiftiBm  in  Suit  was  brought  on  this  note  in  Fleming,  an 

fuch  a  rate  ac.  beld  tob  bail  in  that  county.  The  money  not 

s  “  "s  jssssi 

where  the  ere-  cial  bail,  and  reguiany  meu  f  t-  he 

di.orref.dea,  a.  rldes,  stating  that  at  the  commencement  of  the  = ictio  h 
the  time  the  resident  of  Montgomery  county-— that  the  caus 

money  becomes  ‘  ‘  (j  y  t  acerUe  to  the  plaintiffs  in  Fleming,  and  that 

wbe*ve ike  con-  ^y  U hid  not  issued  andliad  returned  ».»  inventus,  a 
trad;  was  made.  j)ms  ac:amst  him  in  the  county  of  Montgomery  . 

The  plaintiffs  replied  that  the  cause  of  action  did  accrue 
S ?  iBrad.233  ;n  Fleming,  on  which  issue  was  joined.  The  facts  be 
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fora  stated  wet. 

rU-T  A  "S  r Z  ptaaecitetf.  •«» 

jx  zasjt;  sst  -s-arsf 

ssrss » ^ » “isss 

where  the  cause  of  acuon ^  aecr  foundation  0f 

statute,  we  must  ery  legitimate  cou- 

acuo^vhhout  ahreacA 
-  the  breach  of  com 

pay  a  sum  of  money  on  ^hjpemng  of  a  “S^; 

barte  demand  ;  because  the  cause 
JS  accrued  within  five  years,  is  the  language  of 

eVT^tUdramfcorerIa0in  my  portion  thmlhe  fZ*  of 

coSt  is  V  cause  of  action  I  rAy 

authont.es:.  1  Raym/515,  621-1  Com. 

Rerp  205-2  Stra.  719,  867,  1160-2  Ld.  Raym.  795 
xvep.  7q4  795 — ^  Dallas  4ol — o 

838—2  Bl.  Rep.  528,  563,  7V4, 

trattattach  t  or  mwhetcounwdW^e  reac^ta  e?  ^ 

S,rS£,t=;;|,rd-feey.  Bar. 

k?«sk — sssras 

duty  of  the  debtor  who  owes  money  to  seek  h 

and  [f  the’law  has 

made  the  debt  assignable,  as  it  is  m  the  ’  the 

debtor^ the  assignee”,  inS of  the  obligee,  become^the 
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Littell 

VS. 

Nichols’s 

a*>m’rs. 


notice  would  be  a  nullity.  The  residence  of  the  credi¬ 
tor  is  therefore  the  place  where  the  law  has  fixed  for  the 

nof°hemas'eClves  r0niey  C°ntracts’  where  *he  parties  have 
not  themselves  fixed  upon  some  other;  and  a  tender  at 

the  residence  of  the  creditor  would  be  good. 

When  the  parties  have  made  a  contract  and  left  the 

law  t°  fix  the  place  of  performance,  all  the  consequences 

to  hi&dtr  t0  that.Sp‘;VVhich  have  attached 

The  cause  ofa^"”61  o'"6  e  ^  tbeir  exPress  agreement. 

.  ,  cause  °\  ^tion  therefore  accrued,  in  this  instan  ce 

10 TheC]hVyh0  | MaS°n’  ‘f  Which  the  "Editor  resided.  ’ 
1  he  Butish  doctrine  of  venue  is  not  analogous  to  the 

case  in  question  ;  because  the  statute  of  Richard  II  on 

uch  it  is  iounded,  directed  that  all  actions  arising  on 

traefwas  1*  **  bl‘°U&ht  in  the  c°unty  where  the  con- 

If  there  could  be  any  doubt  on  this  case,  the  maxim  of 
law,  that  statutes  which  go  to  abridge  liberty  S  be 
strmtly  construed,  would  aptly  apply  Ll  decide  it  6 
1  he  cause  was  argued  by  Marshall  for  the  defendant 

%zr£s%  *  “  •  *  -  -  & 

ed  Z  m  ’  h  ’  16  non-pavment  of  the  money,  accru- 

below  w^en  thT^  ^  the  defendant  ^  court 
of  Mo  f  th  SUIt  Was  conraenced,  was  an  inhabitant 
of  Montgomery  county,  and  that  no  ca/Mts  had  i  " 

coumv  amC  -SUlt  ‘lgainSt  the  said  defendant  in  the  said 

ed  in  this  suh^of an  endorsement  on  the  writ  issu¬ 
ed  m  this  suit,  of  h  no  bail  required  but,  on  tile  con 

ken’  Sveanntremfent  b^'Vhich  having be^ 

£;xz%Tre’ n  isdconceive/ that 

CMiat  K?  -ht 

CCf  maVf  tomake  P^nl^of  histb^  wl^oe^;:  h; 
Sneaccrud  W“!iin  **  State  and  that  the  of 

pote’ t,fi-  and  not  where  the  ’  bo'nd  " biirHere  ^  ^ tor  resides’ 

a  i .  ’  .  ie  Doncb  bill,  or  note,  is  ffiven.  Tf  ^ 

dav  i  1  c  cular  Place)  as  well  as  on  a  particular 

day - Judgment  reversed.  1  •  • 

■  » 
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CALDWELL  and  BUSH  vs.  PRICE.  emhr^t. 
The  Opinion  of  the  Court 

in  this  case  is  «  Th,f  I  ,  — lh.e  error  ass>g"ed  In  a  fait  a. 
Calrhvrll  ’1  l  -1  .t  *He  judgment  is  several  against  ga,nft  two> on  3 
Caldwell  and  bail,  without  Palmer,  when  the  writ  do  J0,nt  obligation, 

deration  and  obligation  profered  are  inim-  jWnt’  e“  lf  the  writ  be 
veral  •  neither  rW  P^oierea  are  joint,  and  not  se- not  ferved  on 

instil  ,either  d?ea  any  legal  cause  appear  sufficient  to  °»*°f  them, the 

‘  T  y\'eral  Ju%ment  on  these  joint  proceedings.”  pl,,n?.f  ma?en- 

lo  this  it  was  answered  and  a  I  i  .  tera  difeontinu- 

writ  issuer!  ...H  i  I  d  ,  TeCOrd  shews  that  the  ance  as  to  that 

are  both  dp  l  °  a!mcir  a^d  Caldwell,  and  they  one>  &  Proceed 
.  ,  b  tb  declared  against ;  but  that  the  writ  was  execu-  t0.->“dsmen!:  a- 

ted  on  Caldwell  only,  being  returned  as  tn  Pal  g^mft  the  other, 

found  •  thp  ctnn  /]  b  iciurnea,  as  to  Palmer,  not  Omitting  to 

well  and  R  l Pu-  ke“  °n  the  rldesi  are  against  Cald-  take  al>I  ««P» 
Well  and  Bush  his  appearance  bail,  and  judgment  ac  on.tkerules  a- 

kenS'an]  d  W°U'tl  been  error  »W  ta-  & 

It  seems  to  the  court,  that  if  the  plaintiff  in  the  court  h'm‘ 
b  ow  had  entered  a  discontinuance  against  Palmer  the 
proceedings  would  have  been  legal  and  regular?" V  so 

PaL??n?s?h  tu  dlttae|°miSS,i0n  t0  takC  an>'  StePs  aSamst’ 

jraimei ,  is  vn  tualiy  a  discontinuance  as  to  him  and  will 
operate  m  law  in  the  same  manner  as  if  a  disc^minna?  e 
had  been  entered.  This  legal  inference  was  ones 

declares0'?!  ?  ai?horlty  of  that  Cause  of  the  act  which 
declares  that  when  two  or  more  persons  are  bound 

sid" '  ’’  d"ff  ny  bond’  and  ^'e  persons  so  bound  shall  re¬ 
side  m  different  counties,  it  shall  be  lawful  for  the  clerk 

obit??0??  It6"6  thC  sur  !*  brol,Sl>t  against  one  of  the 
ooiigois,  on  the  request  oi  the  plaintiff,  to  issue  a  enhin. 

against  the  other  obligor,  directed  to  the  sheriff  ofthe 

county  where  he  may  reside  ( a ).  This  is  a  legal  pri¬ 
vilege  given  to  the  plaintiff  which  he  may  elect  to  use  or  W  A«s  of 
not,  because  it  can  only  be  done  at  his  request  TW  I79  7’  Pr19’ 

JS  not  perceived  how  tL  proceedings  c^JTaffied  of  re  U”  ’ 
more  injurious  to  the  plaintiffs  than  if  the  judgment  had 
bee„j°  t;  because  in  that  case  it  woukAave  been  in 
the  election  of  the  plaintiff  in  the  court  below  to  have  is 

we!l  o?U?r Ud°n  T  1th6  COUMy  in  wh''ch 'either  Cald¬ 
well  or  Palmer  resided  ;  and  if  he  had  issued  it  to  the 

UgaU?  hive  ,  Ca,ld'Ve1.1  res'des,  the  whole  debt  might 

wL  oi  Palme?”  leV‘ed  °ff  his  estate‘  If  Caldwell 
was  only  Falmei  s  security  or  co-obligor,  this  iudo-ment 

would  have  been  sufficient  to  recover  a  judgment  against 
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:AiDv*iLt  kc him,  either  for  the  whole  sum,  or  for  his  proportion  j 
«•  .mJ  if  Palmer  was  then  solvent,  and  has  since  become 
‘insolvent,  the  delay  may  be  attributed  to  the  phuntifis  m 
error  *  because  if  the  judgment  had  been  satisfi  > 
Caldwell,  he  might  have  pursued  the  ptoper  rem,^ 
against  Palmer  immediately. - Judgment  affirmed.^ 

-*  S^e.  _ _ _ 

Nlvmler,J>.  HAWTHORN  w.  ROBERTS,  &c. 

c  r  e  Bvths  Court. — The  judgment  set-off  having  been 

Set-off  fee  w  assigned  after  this  suit  had  been  commenc- 

tafC*  ed,  was  not  a  mutual  debt  subsisting  at  the  time  the  suit 

Afts  of  1796  7  ’  broueht ;  and  according  to  the  principle  established 

PB-J9'  V’  1  in  the  case  Caldwell  vs.  Grundy  (a),  was  not  pleadable 
as  a  set-off,  nor  should  it  have  been  permuted  to  be  gi- 
(a)  Pr.  Dec.  ‘ven  in  evidence, - Judgment  reversed. 
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KEY  vs,  MATSON. 

MATSON  was  the  complainant  below,  and  claimed 
under  the  following  entry:  “  February  4.h  1783, 

"hard  Masterson,  assignee,  enters  200  acres  of  land  on 
two  treasury  warrants  No.  201  and  177,  lying  on  the 
waters  of  Huston’s  fork — beginning  at  Mordecai  Hoi  d  s 
north  corner  on  Kennedy’s  line,  and  running  northward- 
K  with  Kennedy’s  line  to  Cowan’s  line,  and  thence  along 
said  line  to  his  north-west  corner,  and  thence  westward- 
lv  to  adjoin  Townsend’s  line,  and  thence  south  along 
his  line  to  Fleming’s  and  Field’s  lme.and  along  Held  s 

line  so  far  as  to  include  the  quantity. 

Copies  of  the  entries  and  surveys  called  tor  were  tiled, 
and  a  connection  of  them  made  out.  But  there  was  no 
proof  in  the  cause  of  the  notoriety  of  the  objects  ca  e 
for  in  those  entries,  except  the  names  ot  the  wa  . 
courses,  nor  was  there  any  proof  of  the  notoriety  of  i~ 

^Key^elied  upon  his  elder  patent.  The  inierior  court 
decreed  in  favor  of  Matson.  Key  appealed  ;  and  at  the 
April  term  1805,  of  this  court,  the  following  opinion 

'^VtoTuk  Key,  who  was  the  defendant  ^  ‘he  court 
below,  depends  on  his  having  the  eldest  grant ,  so 
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the  decision  must  turn  entirely  on  Richard  Mastcrson’s 
“  “  of  which  Matson  is  the  assignee.  As  this  is  a 

case  of  considerable  expectation  it  may  be  proper  to 
premise,  that  it  is  a  well  established  doctrine  th 
entry  for  land  cannot  be  supported  onkssitcals 
object  which  was  notorious  at  or  about :  the  U 
was  made  or  which  is  so  described  that  it  could  nave 
been  easily  and  certainly  found  by  using  reasonable  en- 

course  of  no  great  extent)  and  calls  for  the  coiners  or 
lines  of  a  considerable  number  of  other  c  ’  b 

appears  that  all  of  them  had  been  surveye  l  shor  b  be 
fore  the  entry  under  consideration  was  made ,  excep 
one  wh  ch  was  not  surveyed  until  a  considerate  time  af¬ 
terwards.  But  the  entry  does  not  -press  wheth  r  he 
entries  or  survevs  on  those  claims  were  intended  by  trie 
locator -  and  further,  it  calls  for  Townsend’s  line,  and 
onlv  a  line  of  Oswald  Town’s  is  shewn ;  moreover 

calls  for  Kennedy’s  line,  and  it  appears  that  there  wer 

three  distinct  claims  in  the  vicinity  in  that 
which,  from  Masterson’s  or  Matson  s  own  shewing,  wer 
meant  to  be  adjoined.  Therefore  it  seems  to  this  court 
that  the  entry  must  fail  for  the  want  of  precision  .  at 
least  it  should  have  been  shewn  that  all  those  entries  were 
such  as  the  law  requires ;  and  that  any  surveys  which 
had  been  made  on  them,  were  in  conformity  thereto^, 
which  has  not  been  attempted.  Indeed,  if  1 
caUedfor  or  any  of  them,  had  been  surveyed  twelve 
months,  and  consequently  were  of  record,  and L  copies  o^ 
them  could  have  been  procured,  perhaps  they  . 
considered  as  prima  facia  evidence  that  the  surveys  were 
notorious,  even  although  they  do  not  contain  descript  - 
But  it  is  sufficient  in  the  present  case  to  observe, 
the  mere  making  of  surveys,  or  marking  the  mes  and  cor 
ners  of  surveys,  ought  not  to  be  taken  as  evidence  that 
they  had  a  sufficient  degree  of  notoriety 
case  it  is  not  certain,  or  probable,  that  l  Y 
oended  the  whole  of  the  then  value  of  the  400  acres  oi 
Ld  m  contest,  that  he  could  have  discovered  the  situa¬ 
tion  of  the  claims  called  for  in  Masterson  s  entry. 

These  considerations  render  it  unnecessary  to  exam 
how  far  this  or  any  other  court  has  been  of  opinion  that 


Kiy 

•vi' 

Matson. 


ficient  degree  of 
notoriety  to  iup- 
port  an  entry 
calling  for  them 
A  furvey  cal¬ 
led  for  by  a  fub- 
fequent  entry, 
muft  be  proved 
to  poffefs  noto¬ 
riety  ;  or  it 
muft  be  (hewn 
that  the  entry 
on  which  the 
(urveywas  made 
was  valid,  and 
the  furvey  mads 
thereon  in  con¬ 
formity  there¬ 
to  ;  or  fuch  fub- 
fequent  entry 
cannot  be  fup- 
ported. 

It  is  imraa* 
terial  whether 
fuch  furvey  has 
been  made  one 
year  or  only  one 
day. 

See  notes  to 
this  cafe. 
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the  ,Ca,l'nS  for  the  lines  or  corners  of  a  survey  not  of  re-. 
Matson,  coid,  shall  be  regarded  (a)  ;  because  it  must' be  confes- 

W  su?htthtrl0b?ise8ardbSUCh  iMdvCrtent  decisions>  if  any 

Si,glmn,  ,  e.be?  "f  mi'ch  more  proper  than  to  contravene  a 

Hughes  92,  general  principle,  Which  is  indubitably  well  founded  and 
the  numerous  decisions  thereon  ;  therefore,  for  this  rea¬ 
son  the  decree  under  consideration  must  be  reversed. 

A  re-hearmg  was  moved  for  and  obtained  on  the  fol¬ 
lowing  assignment  of  errors  : 

unon1  T  The  COUrt  has  ,decLided  that  an  entry  dependant 
upon  a  survey  not  made  three  months,  is  void  ;  whereas 

according  to  law  and  former  decisions,  such  an  entry 
ought  to  have  been  valid.  } 

2nd.  The  court  has  decided  that  the  calls  of  Master- 
son  s  entry  for  Townsend’s  line  and  Kennedy’s  line  are 
uncertain,  and  ought  to  be  rejected  ;  whereas  these’calls 

supp8o°i°ed.and  ‘f  n0t’  Wlth°Ut  them  the  entry  °“ght  to  be 

3rd.  The  court  has  applied  to  a  call  for  a  survey  the 
.  0C!rille  °*  notoriety,  which  it  ought  not  j  a  survey  be- 
mg  m  its  nature  incapable,  in  general,  of  acquiring  noto¬ 
riety,  and  the  reference  to  the  survey  pointing  out  to  a 

subsequent  adventurer  the  necessary  means  of  informa- 
tion. 

4th.  The  court  has  taken  a  distinction  between  an  erw 
try  dependant  upon  a  survey  made  under  twelve  months 
and  one  made  after  the  expiration  of  a  year  ;  whereas’ 
in  law  and  reason,  no  such  distinction  exists. 

5th.  The  court  has  decided  that  a  call  for  a  survey  not 

made  a  year,  is  pnma  facia  bad  ;  whereas,  in  law,' it  is 
pnma  facia  good.  ’ 

on^veh^8*  asain  arSued>  and  the  following  opini- 

By  the  Court. — This  cause  was  first  argued  at  the 
spring  term  1804  ;  and  by  the  direction  of  the  court  it 
was  re-argued  at  the  spring  term  1 805,  and  also  decided  : 
and  on  a  motion  of  the  appellee  then  made,  it  has  again 
been  re-argued,  or  re-heard,  at  the  present  term.  Alter 
the  fullest  investigation,  the  court  cannot  discover  that 
■l  dekcree  1,t.has  Pronounced  is  erroneous,  nor  the  opi- 

foond^J  "'hlCh.lt."1'a3  fcompanied.  The  decision  is 
founded  on  a  principle  which  had  been  long  settled  and 

ver^  frequently  applied  in  adjudicating  on  claims  to  land. 

principle  is  still  conceived  to  be  of  such  extensive 
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impmtance,  that  the  court  thinks  proper  again  to  repeat 
it  and  explain  it.  The  principle  alluded  to,  is,  that  an 
entry  for  land  cannot  be  supported,  unless  it  calls  for 
some  object  which  was  notorious  or  became  notorious 
befoie  the  conflicting  entry  was  made,^  or  which  is  so 
described  in  the  entry  that  it  could  have  been  easily  and 
certainly  found  by  using  reasonable  endeavors,  or  by  in¬ 
quiry  of  those  who  were  conversant  in  its  vicinity.  The 
land  law  requires  that  “  the  party  owning  a  land  warrant 
shall  direct  the  location  thereof  so  specially  and  pre¬ 
cisely  as  that  others  may  be  enabled,  with  certainty,  to 
locate  other  warrants  on  the  adjacent  residuum.” 

1  his  requisition  is  positive  and  unequivocal,  and  is 
indispensable  to  a  valid  entry.  Literally  taken,  it  re¬ 
quires  such  a  description  as  will  point  out,  with  certain¬ 
ty,  the  quantity,  situation  and  form  of  the  land,  at  least 
to  a  common  intent.  But  the  court  considering  that, 
from  the  nature  of  the  case,  such  a  description  cannot 
possibly  be  given,  without  calling  for  some  object  which 
was  well  known  to  the  greater  number  of  those  who  were 
conversant  in  its  vicinity,  has  uniformly  adjudged  that 
where  the  description  contained  in  an  entry  is  defective 
if  the  immediate  object  called  for,  had  the'degree  of  no¬ 
toriety  which  has  been  mentioned,  that  the  obvious  in¬ 
tention  of  that  clause  of  the  land  law  had  been  com¬ 
plied  with  ;  and  that  this  doctrine  is  a  necessary  deduc¬ 
tion  from  it. 

But  it  was  urged  by  the  counsel  for  the  appellee,  that 
the  entry  under  which  he  claims,  calls  for  the  corners  or 
lines  of  several  surveys  which  had  previously  been  made  ; 
and  although  they  were  not  of  record,  and  might  have 
een  abandoned  by  their  owners,  as  being  made  contra¬ 
ry  to  entry,  or  altered  by  the  surveyor  so  as  to  be  more 
conformable  to  law  ;  yet  as  they  had  been  made  by  the 
officers  of  government,  their  notoriety  ought  to  be  pre¬ 
sumed,  until  the  contrary  is  proven  :  and  moreover, 
tuat  sufficient  information  might  have  been  had  from  the 
deputy  surveyors  and  their  usual  attendants.  It  might 
,  ooserved,  that  as  it  is  not  certain,  or  even  probable, 
tnat  the  plats  and  certificates  of  any  of  those  surveys  had 
been  returned  to  the  surveyor’s  office,  it  may  be  asked, 
how  other  persons  could  be  informed  who  were  the  de- 


.*  ,Se.-  Crai£  vs-  Baker,  poji,  in  which  it  is  decided  that  the  objei 

-ailed  tor,  mult  be  notorious  at  the  date  of  the  entry  calling  for  them. 

L 
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putieswho  made  the  surveys,  and  who  were  their  atten¬ 
dants  ?  But  if  by  accident  this  information  had  been 
obtained,  as  it  is  not  shewn  that  any  of  the  surveys  had 
been  made  conformably  to  entry,  is  it  certain  that  those 
persons  could  or  would,  after  having  left  the  ground, 
furnish  such  directions  as  would  lead  others  thereto  ? 

It  is  however  only  necessary  to  state,  that  the  land  law 
does  not  expressly,  or  by  implication,  require  subsequent 
locators  to  discover  any  thing  which  is  not  described  in 
an  entry,  or  well  known  in  the  vicinity  ;  and  it  would  be 
highly  unreasonable  to  make  it  necessary  for  the  owner 
of  a  land  warrant  to  travel  into  different  parts  of  the 
country  in  quest  of  information  to  enable  him  to  locate  it 
with  certainty  on  vacant  land.  There  are  some  objects 
p  5/C  which  ought  to  be  presumed  to  he  generally  known, 

.  wkbout  speda]  proof  that  they  are  so  ;  but  marked  cor¬ 
ners  or  lines  are  very  far  from  being  of  that  kind. 

It  was  also  urged  by  the  counsel  for  the  appellee,  that 
y  v  u  i  in  the  cases  Sinclair  vs.  Singleton  (ci),  and  Kennedy 
{a)  H'jg  .  ^  Payne  (S),  this  court  has  decided,  that  an  entry  which 
(b)  Ante ,  io.  caqs  to  adjoin  the  line  oi  a  survey,  is  valid.  As  to  the 
case  Sinclair  vs.  Singleton,  an  interlocutory  decree  was 
pronounced,  whilst  the  court  had  original  jurisdiction  ; 
and  the  exhibits  therein  were  shortly  afterwards,  by  au- 
thoritv  of  law,  removed  to  the  office  of  the  clerk  ol  one 
of  the  district  courts,  and  this  court  has  not  the  opportu¬ 
nity  of  examining  how  far  that  case  is  in  point  :  but  ad¬ 
mitting  it  to  be  strictly  so,  it  would  be  much  more  pro¬ 
per  to  disregard  one  decision,  than  to  contravene  a  ge¬ 
neral  principle  which  indubitably  results  from  the  land 
law,  and  the  numerous  decisions  which  have  been  foun¬ 
ded  thereon.  And  in  the  case  Kennedy  vs.  Payne,  no 
error  was  assigned  to  authorise  the  court  to  regard  that 

circumstance*  . 

It  may  not  be  improper  to  add,  that  there  is  a  general 

f  principle,  which  prevails  both  at  law  and  in  chancer}  -t- 

every  plaintiff  or  complainant  must  shew  a  good  title  or 
claim,  before  he  can  prevail  in  his  suit ;  and  in  support¬ 
ing  an  entry  for  land,  the  only  apparent  exception  to  this 
principle  which  occurs  to  the  court,  is,  when  an  object 
■which  fits  the  call  in  an  entry  is  shewn,  the  entry  ought 
to  be  sustained,  unless  the  opposite  party  can  shew  ano¬ 
ther  object  which  does  as  well  or  better  fit  the  call  ;  and 
this  depends  on  another  general  principle — that  he  who 
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bolds  the  affirmative,  must  prove  it :  which  seems  to  Key 
render  the  distinction,  between  calls  which  pi  wig  jcicict  Matson. 
appear  to  be  good,  and: any  other  calls  in  an  entry,  w hic^i 
are  not  insensible  or  repugnant,  of  but  little  consequence. 

But  it  is  further  urged  by  the  counsel  for  the  appellee, 
that  generally  the  corners  and  lines  of  surveys,  however 
old  they  may  be,  are  not  actually  notorious  ;  and  there¬ 
fore  that  calls  for  them  in  entries,  should  not  be  brought 
to  that  test  ;  but  should  be  considered,  as  having  legal 
notoriety,  or  to  be  matters  sii  pens .  It  is  believed,  that, 
generally,  certificates  of  survey  are  destitute  of  such  de¬ 
scription  as  would  constitute  legal  entries.  But  this  on¬ 
ly  shews  that  where  surveys  are  made  contrary  to  entry, 
or  on  vague  entries,  and  also  lack  both  desci  lption  anct 
notoriety,  calling  for  them  in  entries  must  be  as  fatal  as 
calling  to  adjoin  vague  entries  :  and  for  the  same  rea¬ 
sons.  It  may  be  true,  that  grants  obtained  on  such  sm> 
veys,  if  the  lands  can  be  identified,  will  hold  them  against 
all  entries  made  subsequent  to  their  dates ;  because 
good  policy  demands  that  it  should  be  so  ;  and  the  land 
law  does  not  authorise  warrants  to  be  located  on  lands 
held  by  legal  titles  ;  and  yet  it  will  not  follow,  that  en¬ 
tries  which  call  to  adjoin  such  lands  do  contain  the  re¬ 
quisites  of  good  entries,  unless  they  had  previously  be¬ 
came  notorious  :  and  hence  it  appears,  that  the  distinc¬ 
tion  between  the  calls  in  entries,  tor  surveys  which  had 
been  made  twelve  months,  three  months,  one  month,  or 
one  day,  is  not  material,  unless  that  as  they  progress  in 
age,  perhaps  they  may  more  easily  be  discovered. 

Decree  reversed.* 


•  Seethe  following  cafes  relative  to  the  dodrine  of  entries  calling  for  fur- 
veys  :  Tandy  vs.  Bledfoe,  Pr.  Dec. 231,  Robinfon  vs.  Morgan ,  Ibid  274,  Moore 
vs.  Whit  ledge  and  Reno ,  poJi}  Refpafs  and  Melton  vs.  Arnold,  poft, 

Cartwright  vs.  Collier ,  pofi.  Ward  and  Kenton  vs.  Lee ,  ajftgnee  oj  Young , 

fall  term  1808,  Evans's  heirs  and  others  vs.  Matron's  fall  term  1808,  and 

M'JVeSy's  heirs  vs ,  Gallaway,  fall  term  1809, 

The  fame  point  occurred  in  the  cafes  of  Marjhall  vs.  Kelley  s  heirs ,  and 
Cleland's  heirs  vs.  Weaden's  devifee,  fall  term  1808,  and  in  the.  cafe  of  Payton 
vs.  GcoifMpring  term  1809  ;  but  it  is  more  fully  coniidered  in  the  other 
cafes  cited. 
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GANG  vs.  SLAUGHTER. 

In  declaring  THE  following  opinion  of  the  court  was  delivered  at 
in  the  name  of  the  last  term  : — This  suit  was  instituted  by  Slaughter  in 

bomgit  Cfs  °not  his  °wn  narae>  as  a?s  ignee  of  Hubbard,  assignee  of  Mor- 
necefiary  to  re-  }  and  the  principal  objection  to  it,  is,  that  the  plain* 
fer  t„  the  aft  of  tiff  in  his  declaration  has  not  referred  to  the  act  of  assem- 
rifmg  the^af-kty  which  authorises  an  assignee  to  sue  in  his  own 
fi^nee  to  fue  in  Pame  (#)•  On  the  authority  of  the  principle  established 
his  own  name,  in  the  case  of  Todd ,  fc?c.  vs.  M’Clenahan  (b),  such  reference 

tion  be  indebtj  Was  necessaf7  ;  and  the  absence  of  it,  therefore,  is  such 

and  the  judg-  an  error  as  is  sufficient  to  reverse  the  judgment. 

ment  in  dama-  Upon  an  examination  of  all  the  books  of  precedents 

clerical ^mif-  “  fithin  rea.ch  of  the  court>  St  is  found  that  this  principle 
take  j  and  not  ^*as  heen  invariably  adhered  to,  in  all  similar  cases  ;  and 
error.  it  may  not  be  improper  for  this  court  explicitly  to  declare, 

if  the*  judgment  *kat  no.t’  voluntarily,  depart  from  any  principle 

be  in  debt,  and  or  piactice  sanctioned  by  the  sages  of  the  law,  and  im~ 
the  execution  in  memorial  usage. 

daA^curi00,  A  re-hearing  was  granted,  on  the  motion  of  the  de* 
being  for  Jefs  Cendant ;  and  at  this  term  the  following  opinion  deli-* 
than  the  judg.  vered  : 

Trror’  ILT'ehe  By.the  Court.— On  reconsidering  this  cause,  it  is 
defendant  can  conceived  that  the  former  opinion  of  this  court  is  errone- 
take  advantage  ous.  That  opinion  was  predicated  upon,  and  influenced 

A  party  ihoul d  b-v.the  case  of  Todd'  M'Cknahan.  That  was  a 

not  be  permitted  upon  an  officers  bond,  executed  to  the  governor,  for 
to  avail  him-  the  faithful  discharge  of  the  duties  of  his  office  ;  and  the 

which  i?nortrto  law  cheating  the  office,  declared,  that  the  bond  might  be 
his  injury.  sued  on  in  the  name  of  the  governor,  for  the  use  of  anv 
(a)  A£b  of  person  who  might  be  injured  by  a  neglect  of  duty  in  the 
27,  *pI796oChi  c?®cer/  an(l  as  ^e  bond,  as  well  as  the  right  to  commence 
Erad.  60.  the  suit,  wei  e  authorised  by  the  law  creating  the  office, 

(*)  pr.  Dec.  and  as  the  suit  must  be  brought  in  the  name  of  the  go- 
*59'  vernor  for  the  time  being,  and  not  in  the  name  of  the  par* 

tv  injured,  it  was  adjudged  that  the  law  should  hare 
been  referred  to,  it  being  a  special  and  particular  legisla¬ 
tive  provision.  But  the  act  concerning  the  assignment 
of  obligations,  is  a  general  law,  of  which  the  court  is 
bound  to  take  notice,  without  its  being  pleaded  ;  and 
therefore  it  was  not  essentially  necessary  to  state  it  in  the 
declaration  :  or,  to  say  the  most,  this  is  only  a  case  where 
there  is  a  good  cause  of  action,  defectively  set  forth  ; 
which  ought  not  to  be  fatal. 
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It  is  also  assigned  as  error,  that  there  is  a  variance  Gano 
between  the  judgment  and  execution — the  judgment  0  w* 

*  being  for  /.53  1  4  1-2  debt,  and  1.5  5  11  damages;  Slaught1 
but  the  execution  is  for /.53  1  4  1-2  damages.  It  has 
been  decided  by  this  court,  that  when  a  judgment  is  en¬ 
tered  for  damages,  and  it  should  have  been  for  debt,  it 
ought  to  be  considered  as  a  clerical  mistake,  which  is 
not  material,  as  the  obligation  and  declaration  will 
shew  the  true  intention  of  the  court ;  and  the  mistake 
cannot  injure  the  defendant.*  The  error  now  com¬ 
plained  of,  is  also  a  mistake  of  the  clerk,  and  the  obliga¬ 
ti011  and  declaration  filed  in  the  suit,  shew  that  it  is  so. 
Moreover  the  error  is  not  injurious  to  the  defendants  in 
the  court  below  ;  the  execution  being  for  a  less  sum  than 
it  might  have  been  issued  for  ;  and  they  should  not  be 
permitted  to  assign  that  for  error  which  is  not  to  their 
disadvantage.! 

Formei  opinion  set  aside,  and  judgment  of  inferior 
court  affirmed.! 

*  So  decked  in  the  cafe  of  Sullivan  t is.  Vanmeter,  this  term — See  alfo 


Churchill  vs.  Rogers,  pojl , 


f  Meaux  vs.  Rutgers ,  fall  term  1803,  Pr.  Dec,  341,  S,  P, 


.J-  lnr  th.e  cafe  °*Lintyy  vs.  Jordan,  fpring  term  1808,  the  court  gave  a  de- 
.fionfimilar  to  the  laft  opinion  in  the  above  cafe,  ftating  that  upon  thcautho- 
ity  of  it,  and  alfo  upon  pnnciple,  they  were  “  clearly  0f  opinion  that  there 
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A  fieri  facias 
cannot  ififue  for 
rent,  unlefs  a 
judgment  has 
been  previouily 
rendered. 

An  officeraft¬ 
ing  under  awar- 
rant  of  diftrefs 
for  rent,  is  au  - 
thoriled  to  take 
bond  and  fecu- 
rity  for  the  pay¬ 
ment  of  the 
rent,  in  cafes 
only  where  the 
refervation  of 
rent  (hall  have 
been  in  money 
or  tobacco. 

It  fhould 
therefore  appear 
from  the  bond 
or  record  that 
the  rent  was  re- 
fervedin  money 
or  tobacco. 

(a)  See  aft 
of  1748, ch.  10. 


RECTOR  and  CLARKE  vs.  GALE. 

THE  Opinion  of  the  Court. — The  first  error  as¬ 
signed,  states,  “  That  it  appears  on  the  face  of  the 
bond,  that  it  was  taken  for  three  years’  rent,  and  to  re¬ 
plevy  property  taken  on  a  fieri  facias ,  when  no  such 
bond  can  be  taken  but  on  a  distress.”  Upon  an  inspec¬ 
tion  of  the  bond,  we  find  the  above  statement  in  the  as¬ 
signment  of  errors  to  be  correct  ;  and  the  court,  for  this 
cause,  would  feel  themselves  bound  to  reverse  the  pro¬ 
ceedings,  because  there  is  no  law  authorising  a  fieri  fa¬ 
cias  to  issue  for  the  collection  of  rent,  unless  a  judgment 
has  been  previously  rendered,  which  does  not  appeal  to 

have  been  the  case  in  this  instance. 

If  the  court  were  at  liberty  to  presume  that  the  bond 
was  taken  under  a  warrant  of  distress  for  rent,  the  pio- 
ceedings  and  judgment  of  the  inferior  court  could  not  be 
sustained,  for  the  reasons  stated  in  the  second  error  as¬ 
signed,  to  wit :  “  It  does  not  appear  how  the  rent  was 
payable.”  The  remedy  by  distress  and  sale ,  is  a  sum¬ 
mary  proceeding,  and  therefore  the  statutory  provisions 
on  the  subject  ought  to  be  strictly  pursued.  By  the  act 
of  the  Virginia  legislature,  passed  in  1751  («),  which  has 
not  been  repealed  or  changed  by  any  law  of  this  state, 
the  officer  acting  under  a  warrant  of  distress,  is  only  au¬ 
thorised  to  take  bond  and  security  for  the  payment  of  the 
rent  in  three  months,  in  cases  in  which  the  reseivation 
of  rent  shall  have  been  made  in  money  or  tobacco.  In 
this  construction  of  the  act,  the  court  are  not  only  aut  10- 
rised  by  the  act  itself,  but  by  the  former  decision  of  this 
court  m  the  case  of  Williams  vs.  Nall • 

In  this  case  it  does  not  appear  from  the  bond,  or  any 
other  part  of  the  record,  that  the  rent  was  reserved  and 
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payable  in  either  money  or  tobacco  ;  and  for  this  reason  Rec™*>  &c* 
the  court  consider  the  bond,  on  which  the  inferior  court  gale. 
gave  judgment,  as  radically  defective,  and  not  sufficient 
to  authorise  the  judgment  which  has  been  rendered. 

Judgment  reversed. 


1 


LETCHER  vs.  TAYLOR. 


April  to th , 


By  the  Court. — This  suit  is  founded  on  a  penal  bill  The  ftatutes 
for  the  payment  of  seventy-five  pounds,  in  good  trade,  of  jeofails  do  not  1 
at  cash  price,  when  demanded,  after  the  twenty-fifth  day  ^rneo^hae  i! 

of  December  next  succeeding  the  date  thereof.  without  which  \ 

The  first  error  assigned,  is,  that  there  is  no  allegation  the  plaintiff  has  ]. 
in  the  declaration  that  a  demand  was  made  of  the  amount  ^ncaufe  ot  ac"  | 
of  the  sum  which  the  defendant  was  to  discharge  in  if  (here  be  ! 
good  trade,  on  demand,  at  the  defendant’s  place  of  resi-  no  certain  affir- f 

mation  to  make 

tlence.  .  .  .  r  the  declaration 

The  principle  established  by  the  court  in  the  case  ot  traverfable  in  a 

Chambers  vs,  Winn ,*  is  thought  strictly  applicable  to  this  partneceflary  to 
case  ;  and  independent  of  the  influence  of  that  case  as  a  |?e  ?atec*  ln  lC?  j 
precedent  established,  the  decision  itsell  appears  to  be  after  verdift. 
founded  on  good  reason,  consonant  to  justice,  and  in-  Therefore,  if  r 

musically  correct.  ,  .  abKdlSf, 

The  first  inquiry  then  is,  whether  alter  issue  joined  the  declaration 
upon  the  plea  of  tender  and  verdict,  the  want  of  the  aver-  ™uft  aver  a  de- 1 

ment  is  aided  by  the  statutes  of  jeofails  P  ffndLT’s^reft- 

Secondly,  whether  such  an  averment  as  is  contained  dence,  or  it  is 
in  the  plaintiff’s  declaration,  is  cured  by  the  verdict?  fatal. 

As  to  the  first  of  these  points,  though  the  court  are  dis-  ;s  no^curcd^Ly 
posed  to  give  a  liberal  and  efficient  construction  to  the  a  plea  of  tender, 
statutes  of  jeofails  (<7),  yet  from  all  the  authorities  in  the  and  verdidl 
English  books,  the  decisions  of  the  court  of  appeals  in  for^e  ^aTof 
Virginia  in  similar  cases,  and  a  sound  construction  of  1796.7,  24,  § 
the  statutes  themselves,  we  are  of  opinion  that  they  can-  28, 1  Brad.  2*6 
not  be  extended  to  embrace  a  case  where  there  appears 
to  be  any  thing  wanting  which  is  essential  to  the  very  5$,  * 

gist  of  the  action  ;  a  matter  omitted  of  such  substance 
that  without  it  the  plaintiff  can  have  no  cause  of  action, 
in  as  much  as  it  has  always  been  deemed  indispensable  , 
that  the  plaintiff’s  declaration  should  contain  such  state¬ 
ments  as  shew  him  entitled  to  a  recovery.  And  such 
palpable  defects  or  omissions  in  points  of  substance,  have 


*  See  note  at  the  end  of  this  cafe. 
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Letcher  never  been  adjudged  to  be  aided  by  any  statutes  of 
Taylor j  J^ojails  whatever. 

As  to  the  second  point,  the  declaration  in  this  case 
states  a  demand  made  at  the  county  ;  and  it  has  been 
contended,  that  after  verdict  it  must  be  presumed  that 
the  demand  was  proved  to  be  made  at  the  defendant’s 
place  of  residence.  But  it  being  a  rule  that  the  allega¬ 
tion  and  proof  should  correspond  ;  the  plaintiff  not  being 
bound  to  prove  any  substantial  fact  not  laid  in  his  decla¬ 
ration  ;  and  there  being  no  traverse  which  the  defendant 
could  have  made  to  the  declaration,  that  would  have 
brought  this  fact  in  issue  ;  this  presumption  cannot  be 
indulged.  It  cannot  be  presumed  that  a  substantial 
necessary  allegation  has  been  supplied  by  proof  in  such 
case.  It  is  a  sound  rule  in  law,  that  if  there  be  no  cer¬ 
tain  affirmation  to  make  the  declaration  traversable  in  a 
point  necessary  to  be  stated  in  it,  it  is  not  cured  after 
verdict,  because  it  is  a  defect  in  substance.  And  in  this 
case  the  material  requisite  beingy^that  a  demand  should 
have  been  made  at  the  defendant’s  place  of  'residence 
nothing  less  than  a  positive  traversable  averment  that  it 
was  there  made,  can  support  the  action,  as  there  are  no 
averments  in  the  declaration  which  would  take  this  out 
of  the  general  rule. - Judgment  reversed.* 


*  CHAMBERS  <vs.  WINN — Decided  June  1802.  The  importance  of 
this  cafe,  as  a  precedent,  entitles  it  to  a  place  here. 

It  was  founded  on  a  note,  under  feal,  for  the  payment  of  125  dollars,  in  a 
horfe,  on  demand.  The  declaration  alleged  a  fpecial  demand  at  the  county  of 
Fayette.  Judgment  was  entered  bel&w  on  nil  aicet,  and  a  writ  of  inquiry  exe¬ 
cuted.  It  was  alligned  for  error,  that  “  there  was  no  legal  demand  at  the  ufu- 
a]  refidence  of  the  defendant,  of  the  property  payable  by  the  note  in  the  decla- 
ration.” 

The  Opinion  of  the  Court  was  as  follows  : — This  fuit  is  founded  on  an 
obligation  tor  ffie  payment,  on  demand,  of  125  dollars,  in  property.  And  the 
full  error  affigned,  is,  the  declaration  does  not  flate  that  the  property  was  de¬ 
manded  at  the  defendant’s  ulual  place  ofrefidence. 

It  is  an  eftablifhed  dodlrine  (unlefs  otherwife  ftipulated),  that  whenever  pay¬ 
ment  is  to  be  made  in  money,  it  ought  to  be  made  or  tendered  by  the  debtor, 
to  the  creditor  or  his  agent,  if  they  can  be  found  in  the  realm  or  country  where 
the  debt  was  contracted  ( a ).  One  reafon  for  which,  among!!  otheis,  muft  be 
•  that  money  is  eafrly  carried  from  one  part  of  a  country  to  another.  13 ut  the 
5  tranlportationof  almoft  every  other  kind  of  commodity,  is  much  more  expenfive 
ante,  66.  and  difficult  ;  fo  that,  in  general,  it  would  be  highly  inconvenient,  both  to  the 

debtor  and  creditor,  that  the  fame  doftrine  ffiould  be  extended  to  fuch  contracts  ; 
in  as  much  as  the  cofts  ©f  tranfportation,  to  one  or  both  the  parties,  would,  in 
many  inftances,  exceed  the  value  of  the  commodity,  and  in  many  infiances  be 
otherwife  very  opprcffive  to  one  or  the  other  of  them. 

Neither  can  the  court  find  that  this  do&rine  concerning  money  contracts, 
has  been  extended  by  other  courts  to  contraCls  tor  commodities  :  nor  that  the 
queftion  has  been  generally  decided  on  in  any  way,  1  herefore  it  fears  juft  and 


(a)  Llttell 
Nichols's  ad'mr, 
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proper  in  this  caufe,  and  in  the  generality  of  other  cafes  of  the  kind,  that  when- 
evfer  the  debtor  had  a  known  place  of  refideDce  within  the  ftate,  when  the  con- 

tr  j  jWaS  ejt!ret1?°,thataPPlication  muft  there  be  made  for  the  commodity, 
and  demanded  of  him  or  his  agent,  if  to  be  found  at, that  place  :  which  is 
confonant  to  the  decifion  of  the  court  of  appeals  for  Virginia,  in  the  cafe  of 
Dandndge  vs.  liarnsy  reported  I  Wa/h.  328. 

To  this  general  rule,  like  almoft  all  others,  there  will  be  many  exceptions, 
anfing  from  fpecial  contrail  j  from  the  debtor  not  having  a  known  place  of  re- 
fidence  in  the  ftate,  at  the  time  of  the  contrail  ;  from  afterwards  changing  his 
p  ace  ot  residence  j  or  from  other  fpecial  circumftances  or  confiderations  which 
will  vary  the  equity  of  the  rule. 

For  example,  when  a  contrail  is  for  fuch  commodities  as  by  law  are  fubied* 
e  to  be  infpeded  at  a  public  ware  houle,  it  may  be  implied  that  they  are  to  be 
received  by  the  purchafer  at  fome  ware-houfe  wher,e  he  ufually  receives  them. 
Ur  when  the  contrail  is  for  commodities  to  be  cbnfumed  by  the  purchafer  in 
a  town,  or  to  be  exported  from  thence  as  mercliandife,  it  may  be  implied  that 

JoWexped^61^^11  there>  fr°m  the  general  CUft°m  °f  the  ?lac*  U  0USht 

And  it  may  oe  neceflary  to  add,  that  when  any  of  them  are  relied  on  in  a 
uit,  t  ey  ought  to  be  fet  forth  in  the  declaration,  replication,  or  aflignmentof 
breaches - Judgment  re verfed.  *  6  cnc  ot 
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LITTELL  vsi  HORD.* 

By  the  Court. — 1  his  was  aii  action  of  debt,  on  a 
single  bill,  under  seal,  brought  in  the  inferior  court  by 

.pr5Sent  defendant,  as  assignee,  against  the  present 
plaintiff:  and  the  defendant  in  that  court  pleaded  two 
pleas,  in  which  he  stated,  that  the  assignments  of  the 
writing  were  made  upon  usurious  agreements  (a\  en¬ 
tered  into  between  the  assignors  and  assignees.  To 
these  pleas  demurrers  were  filed,  and  judgment  render¬ 
ed  sustaining  the  demurrers. 

The  first  and  second  errors  assigned  may  be  examined 
together,  the  same  considerations  being  equally  applica¬ 
ble  to  each,  and  both  calculated  to  bring  th£  propriety  of 

t  ie  judgment  of  the  inferior  court,  upon  the  case  as  above 
stated,  before  this  court. 

Before  the  court  will  permit  a  demurrer  to  operate  as 
a  confession  of  the  allegations  of  the  opposite  party,  so 
as  to  affect  the  interest  of  the  party  demurring,  it  must 
appear  that  the  matter  pleaded  was  legally  pleadable,  and 
has  been  set  forth  in  due  form  (Jd)» 

The  first  inquiry,  therefore,  is,  can  the  obligor  in  a 
bond  or  other  writing  under  seal,  take  advantage  of  the 
usury  practised  by  the  assignees  upon  the  assignor  in  ob¬ 
taining  the  assignment  ?  The  statute  against  usury  was 

Mff*mTerrorf0llrLdg  Hf“  Wr  “'c  u*  relied  upo"  in  ar«l,ment  b?  *'  plain, 
■ittin  error  .  r  Ld.  Raym.  87-1  Salk,  5,  iao_3  Salk.  64—  1  Stra.  517. 

JV1 


April  xoth. 


A  demurrer 
is  a  confeffion 
ofthofe  matters 
only  which  are 
legally  pleada¬ 
ble  &  have  been 
fet  forth  in  due 
form. 

The  obligor 
cannot  take  adi 
vantage  of  an 
ufurious  con¬ 
trail  between 
the  obligee  and 
his  aflignfce. 

3  Cranch  180. 

( a )  Ails  of 
1  fef.  1798,  ch. 

39*  P-  75>  * 
Brad.  75, 


( b )  Ld.  Ray nu 
18,  1056,  1553 
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certainly  provided  to  prevent  the  necessitous  from  being 
overreached  and  oppressed  by  those  who  might  be  un¬ 
feeling  and  unjust  enough  to  take  advantage  of  their  si¬ 
tuation  ;  the  law  emphatically  made  for  the  benefit  and 
protection  of  the  borrower,  and  therefore  the  maxim 
u  Oats  quis  renunciare potest  juri  pro  seipso  introducto, 
well  applies.  Were  the  court  to  permit  the  obligor  in 
this  case  to  plead  the  statute  of  usury,  it  would,  in  effect, 
be  compelling  the  assignor,  who  is  not  a  party  in  the 
cause,  to  take  advantage  of  a  transaction  which,  were  he 
in  court,  he  might  refuse  to  do,  and,  on  the  contrary 
might  expressly  sanction. 

However  unfair  and  usurious  the  contracts  between 
the  assignors  and  assignees  may  have  been,  the  obligoi 
could  not  have  been  injured  by  them  ;  payment  to  the 
holder  of  the  writing  under  a  regular  assignment  to  him, 
(A  3  Cvanch  would  have  been  acomplete  discharge  of  the  obligation(tfJj 
208 yfVilfonvs.  tjie  party  injured  by  the  usurious  contract,  would 

C  *  r'  have  been  left  to  his  remedy  against  the  person  who  had 
practised  the  usury.  The  pleas  only  contain  matters 
inter  alias  actay  of  which  the  obligor  could  not  aval 
himself,  and  therefore  the  inferior  court  decided  ProPel'T 
ly  in  sustaining  the  demurrers. - Judgment  affirmed.* 

*  The  latter  part  of  the  decifionin  this  caufe  is  omitted,  the  point  noticed 
therein  having  been  mote  fully  confidered  and  more  explicitly  laid  down  in  the 

cafe  ot  Haul  vs.  Mocre,  poft.  '  . 

The  principle  on  which  the  former  part  of  the  decihon  was  given,  was  re- 

tonfidered  and  approved  in  the  cafe  of  Somerville ,  &c.  vs.  bjhne,  and  m 
tafe  of  Belt  vs%  Nickels' s  adm'r.  this  term. 


April  *0 th. 

An  entry  the 
descriptive  call 
of  which  was 
**  four  miles 
from  Leefburg” 
when  in  fa£fc  the 
object  hailed  for 
was  ii  miles, 
held  valid  in 
cohfequence  of 
the  general  no- 
torietyoftheob- 
ja£i  called  for. 

An  entry  cal¬ 
ling  for  the  head 
of  a  branch  held 
valid* 


TAYLOR  vs.  KINCAID,  be. 

Tub  Or  Inion  of  the  Court. — In  this  case  the  ap¬ 
pellant  claims  the  land  in  dispute  by  virtue  ol  his  elder 
patent;  and  the  appellees  claim  it  by  virtue  of  an  entry 
‘made  on  the  19th  day  of  May  1780,  in  the  name  of 
Reuben  Young,  lor  five  hundred  acres,  which  is  in  the 
following  words,  to  wit:  «  Reuben  Young  enters  500 
acres  upon  T.  W.  adjoining  his  former  entry  on  the 
head  of  Willis  Lee's  branch,  to  join  on  the  lower  side  ol 
his  entry,  and  to  run  down  the  branch  for  quantity,  and 
which  is  of  earlier  date  than  the  entry  upon  which  the 
appellant’s  patent  issued.  Reuben  Young’s  hirmer  en- 

uy,  above  referred  to,  was  made  on  the  ~'thda>  ot 
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April  1780,  and  is  in  the  following  words,  to  wit:  Ta^co* 
Reuben  Young,  assignee  of  Griffen  Johnson,  enters  50  Kincaid,  a*c. 
acres,  assignee  same  50,  upon  military  warrants,  on  the 
head  of  Willis  Lee's  branch ,  4.  miles  from  Leesburg,  to 
include  the  head  of  said  branch,  and  running  down  for. 
quantity.” 

It  will  therefore  be  necessary  to  inquire,  first,  whether 
the  general  court  did  right  in  sustaining  the  said  entry 
of  500  acres  ?  And,  if  so,  secondly,  whether  it  ought 
to  have  been  surveyed  at  the  place  and  in  the  manner 
directed  by  the  decree  of  the  general  court  ? 

Upon  the  first  question,  it  may  be  sufficient  to  observe, 
that  the  witnesses  on  both  sides  concur  in  proving  that 
Willis  Lee’s  branch  was  generally  called  and  known  by 
that  name  by  those  who  were  conversant  in  that  quarter  of 
the  country,  at,  and  before,  the  time  Reuben  Young’s  en¬ 
tries,  or  either  of  them,  were  made.  It  is  also  proved 
by  a  number  of  the  witnesses,  that  Willis  Lee  and  others, 
sometime  in  the  year  1775,  made  an  improvement  and 
encampment  at  the  spring  where  George  Carlyle  liyes, 
which  is  the  place  now  contended  for  as  the  head  oi 
Willis  Lee’s  branch  by  the  appellees  :  and  that  from  that 
time  the  spring  was  called  u  Willis  Lee’s  big  spring,” 
and  the  branch  flowing  from  it  u  Willis  Lee’s  branch.  ’ 

From  these  facts,  this  court  is  of  opinion  that  Willis 
Lee’s  branch  was  an  object  of  sufficient  notoriety  to  fur¬ 
nish  a  guide  to  subsequent  locators.  And  although  it 
appears  from  the  proofs  in  the  cause  that  the  locator  was 
mistaken  in  supposing  the  head  of  Willis  Lee’s  branch 
was  four  miles  from  Leesburg,  as  described  in  the  said 
entries,  the  real  distance  being  proved  to  be  not  less  than 
11  miles  ;  yet  from  the  degree  of  notoriety  which  it  is 
proved  Willis  Lee’s  branch  had  acquired  as  early  as  the 
fall  of  the  year  1779,  an  inquirer  could  not  have  been 
led  astray  by  that  mistake.  This  court  is  therefore  of 
opinion  the  general  court  did  right  in  supporting  the  en¬ 
try  of  the  appellees,  if  the  uhead  of  Willis  Lee’s 
branch,”  at  the  time  the  said  entry  was  made,  can  be 
sufficiently  ascertained. 

And  this  inquiry  will  naturally  be  made  in  the  consi¬ 
deration  of  the  second  question — whether  the  entry  un¬ 
der  which  the  appellees  claim  ought  to  have  been  sur¬ 
veyed  at  the  place  and  in  the  manner  directed  by  the  de¬ 
cree  of  the  general  court  ? 
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TaJsL0R  contended  on  the  part  of  the  appellant,  that  the 

Kincaid,  kig  Pond  laid  down  on  the  connected  plat  is  the  head  of 
Willis  Lee’s  branch,  and  that  it  was  so  called  at  the 
time  the  appellees’  entry  was  made.  On  the  part  of  the 
appellees,  it  is  contended,  that  Wdlis  Lee’s  big1  spring, 
where  George  Carlyle  lives,  is  the  head  of  Willis  Lee’s’ 
blanch,  and  that  it  w^as  so.  understood  and  generally  call¬ 
ed  at  the  time  Reuben  Young’s  entries  were  made. 

In  settling  this  question,  the  court  has,  felt  some  diffi¬ 
culty,  on  account  of  the  contradictory  testimony  on  ^his 
point ;  and  because  this  court  possess  not  the  same  op¬ 
portunities  of  weighing  the  characters  and  credibility  of 
the  witnesses,  w  hich  a  jury  hearing  oral  testimony  would 
have.  But  from  a  mature  consideration  of  the  deposi¬ 
tions  in  the  cause,  the  court  is  of  opinion  the  general 
court  did  right  in  considering  Willis  Lee’s  big  spring  as 
the  head  of  Willis  Lee’s  branch  called  for  in  Reuben 
Young’s  entries,  under  the  latter  of  which  the  appellees 
claim.  And  this  court  feels  itself  bound  so  to  determine 
from  the  following  considerations  : 

*  \r st-~The  witnesses  proving  that  to  be  the  head  of 
Willis  Lee  s  branch  are  much  the  most  numerous,  and 
give  a  natural  and  rational  account  as  to  the  cause  of  its 
being  so  called  and  considered  at  the  time  the  entries 
w  ere  made.  And  the  witnesses  who  prove  that  the  pond 
was  considered  the  head  of  Willis  Lee’s  branch,  as  con  ¬ 
tended  by  the  appellant,  assign  no  satisfactory  reason 
why  the  name  of  Willis  Lee’s  branch  was  extended 
uglier  up  than  Willis  Lee’s  big  spring,  from  which  the 

branch  flowed,  and  from  which  it  is  proved  to  have  ta¬ 
ken  its  name.  *  " 

Secondly — It  is  not  satisfactorily  proved  that  any 
thing  which  could  with  propriety  be  called  a  branch,  in 
fact  existed,  between  the  pond  and  Willis  Lee’s  big 
spring,  at  the  time  Reuben  Young’s  entries  were  made^ 
or  at  any  time  after,  until  the  springs  in  the  neighbor¬ 
hood  of  the  pond  were  improved  by  the  settlement  of 
the  country  and  cultivation  of  the  land  ;  but  the  contrary; 
seems  to  be  pretty  clearly  established. 

Thirdly — It  seems  obvious  from  the  whole  circum¬ 
stances  attending  the  origin  of  the  name  of  Willis  Lee’s 
branch,  that  Willis  Lee’s  big  spring,  from  which  it  flow¬ 
ed,  and  from  w  hich  it  took  its  name,  would  naturally  he 
considered,  and  was  considered  the  head  of  Willis  Lee’ s 
branch  at  the  time  those  entries  were  made. 
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It  seems  to  this  court  that  the  decree  of  the  general  Taylor 
court  is  not  entirely  correct  as  to  the  manner  in  which 
it  directs  the  entry  of  500  acres,  under  which  the  appel-  Kincaid’  &c* 
ecs  claim,  to  be  surveyed  ;  but  the  error  is  beneficial  to 
the  appellant - Decree  affirmed. 

A  re-hearing  of  this  cause  was  moved  for  and  over¬ 
ruled.* 

%  •*  a1  thjC  CufC  °f  lVard  and  Kenton  vs- Lee,  ajfigvee  ofYounr,  fall  term  1808 


GRANT  vs.  GROSHON.* 

THIS  was  an  action  of  covenant,  brought  by  Jacob 
roshon  against  John  Grant,  upon  a  writing  obligatory 
bearing  date  on  the  19th  of  December  1799,  for  the  pay-’ 
mentof  2aQ/  “,„  property,  such  as  horse  creatures, 

of  May  next”  C°mm°n  Selli*S  l)rice-  b7  the  first  day 

In  the  first  declaration  a  general  breach  is  assigned  • 

minPan  ■  *°  T^’i  ^  Phintiff: filed  a  **w  decla¬ 

ration,  and  assigned  the  breach  of  covenant  in  manner 

the°W-11?®i  •  -f?at  -t*le  sa'd  defendant  has  not  paid  to 

Sre  cat't  ft  ^  pr°pert>  ’  Such  «  horse  cre“ 
es,  cattle,  &c.  at  their  common  selling  prices  on  or 

e  ore  the  first  day  of  May,  in  the  year  1800,  as  by  the 

nor  and  effect  of  his  writing  obligatory  aforesaid  he 

ought  to  have  done,  although  he  hath  been  thereto  fre- 

quently  requested,  and  more  particularly  on  the  first  day 

of  May,  in  the  year  last  aforesaid,  wherefore”  &c\ 

Ju  gment  by  nihil  dicit ,  and  writ  of  inquiry  ;  damages 

assessed  tq  /446  5  9  3-4  by  a  jury,  and  judgment §of 

the  court  for  *>  the  sum  of  /.146  5  9  3-1,  and  costs”’ 

rorli"  Pla‘nt'ff  in  this  court  assigned  the  following  er- 
lst.  That  the  plaintiff  instead  of  amending:  his  decla 

ration,  according  to  th  leave  obtained  frQ  *  ™ 

2nd  "ttk  °ne*  S°  that  there  declarations”  ^.’ 

'-nd.  1  here  is  no  statement  in  the  plaintiff’s  declara 

S  amend  !ClHe  T'  *°  trk1’  nor  in  the  one  first  filed 
-  d  amended,  that  the  property  mentioned  in  the  cove- 

*  See  note  to  the  cafe  of  Cunningham  vs .  Caldwell,  pafl. 
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nant  was  demanded  at  the  defendant’s  usual  place  of  re¬ 
sidence,  nor  is  there  any  statement  made  superseding 

the  necessity  of  such  demand. 

Rowan ,  for  plaintiff. — I  rely  upon  the  case  of  Chambers 
and  Winn  (V),  formerly  decided  in  this  court  ;  and  the 
case  of  Letcher  and  Taylor  (JL)-,  decided  at  this  term,  as 
being  conclusive  in  my  favor. 

Judge  Thimble,  requested  the  counsel  for  plaintiff, 
to  consider  of  the  difference  between  a  covenant  to  pay 
property  on  demand,  and  on  a  particular  day. 

Rowan — The  same  principles  govern  both  cases. 
The  convenience  of  selecting  property  is  the  reason  why 
a  payment  thereof  is  to  be  made  at  the  defendant  s  house  ; 
and  this  reason  applies  as  strongly  in  the  one  case  as  the 
other.  Time  cannot  render  place  immaterial :  they  are 
distinct  and  independent,  the  one  of  the  other.  Before 
the  case  of  Dandridge  and  Harris,  1  Wash.  326,  and  the 
cases  I  have  before  cited,  the  law,  as  collected  from 
English  adjudications  and  commentators,  was,  that 
where  110  place  was  fixed  for  the  payment  of  onerous 
property,  but  the  time  was  fixed,  the  debtoi  ought,  be¬ 
fore  the  day,  to  wait  on  the  creditor,  and  know  of  him 
where  he  would  receive  the  property  ;  and  at  the  place 
appointed  by  the  creditor,  the  debtor  was  bound  to  pav. 
These  cases  have  substituted  the  debtor  s  place  of  resi¬ 
dence.  There  he  ought  to  be  presumed  to  be  always 
ready  to  pay  according  to  contract,  until  the  contrary  is 
alleged;  when  alleged,  it  becomes  a  matter  of  inquiiy 

and  of  proof,  and  not  till  then. 

Clay ,  contra. — I  contend  the  cases  cited  do  not  apply 
to  this  case  ;  nor  the  reasons  of  those  cases.  There  the 
property  was  payable  on  demand.  The  debtor  could  not 
discharge  himself  without  some  concurrent  act  of  the 
plaintiff ;  the  defendant  had  his  whole  life  to  pay  in,  un¬ 
less  hastened  by  request.  Here  the  paity  might  have 
discharged  himself  by  shewing  he  was  ready  on  the  day 
at  his  place  of  residence,  and  the  general  breach  assign¬ 
ed  is  sufficient.  Here  the  property  mentioned,  horses 
and  cattle,  were  easily  conveyed  from  place  to  place  ; 
they  are  as  facile  of  conveyance  as  money.  The  court, 
in  speaking  of  property  cumbrous  and  difficult  of  con¬ 
veyance,  could  not  mean  every  species  of  property,  ex¬ 
cept  what  the  party  could  carry  on  his  back  or  in  hi? 

knapsack. 
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Rowan ,  in  reply.— All  subjects,  not  of  the  freehold, 
tire  moveable,  by  applying  the  proper  means,  with  the 
proper  skill :  the  court,  in  speaking  of  cumbrous  proper¬ 
ty,  mean  it  in  contradistinction  to  money. 

Judge  Edwards. — Here  the  parties  have  fixed  the 
time  ;  the  law  the  place,  viz.  the  debtor’s  residence. 
Ought  not  the  debtor  to  discharge  himself  by  shewing  he 
was  ready  on  the  day  ;  and  is  not  a  general  assignment 
of  breach  sufficient  ? 

The  court  took  time  to  consider  ;  and  now 

Grundy,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — This  was  an  action  of  covenant,  brought  in 
the  inferior  court  by  the  present  defendant,  against  the 
present  plaintiff,  upon  a  writing  under  seal,  executed  by 
the  plaintiff,  Grant,  by  which  he  had  bound  himself  to 
pay  to  the  defendant,  Groshon,  250/.  to  be  discharged  in 
such  property  as  horses,  cattle,  &c.  at  their  common  sel¬ 
ling  prices,  by  the  first  day  of  May  next  ensuing  the 
date  of  said  writing ;  which  writing  bore  date  on  the 
19th  day  of  December  1799. 

The  first  error  assigned,  is,  “  That  the  plaintiff,  under 
an  order  in  the  inferior  court,  giving  leave  to  amend  his 
declaration,  filed  a  new  one,  instead  of  amending  the  de¬ 
claration  already  filed.” 

This  the  court  deem  not  to  be  erroneous,  it  being  un¬ 
important  whether  the  plaintiff  files  an  amendment  only, 
specifying  the  alterations  necessary  in  the  declaration, 
or  transcribes  such  parts  of  the  declaration  as  are  suffici¬ 
ent  on  a  different  paper,  and  adds  thereto  or  makes  there¬ 
in  the  necessary  alterations. 

The  second  error  assigned,  is,  u  That  no  demand  of 
the  property  at  the  obligor’s  place  of  residence  is  aver- 
ed  in  the  plaintiff’s  declaration  and  to  support  this 
objection  the  cases  of  Chambers  vs.  JVinn  and  Letcher 
vs.  Taylor ,  decided  in  this  court,  are  relied  on*  The 
court  conceive  there  is  a  material  difference  between 
those  cases  and  the  one  now  under  consideration.  In 
both  of  them  the  property  was  payable  on  demand,  and 
no  place  of  payment  specified  in  the  contract.  The  court 
determined  that  the  plaintiff  must  shew  in  his  declara¬ 
tion  that  he  had,  before  bringing  his  suit,  demanded  the 
property  at  the  obligor’s  place  of  residence  ;  because^ 
without  doing  this,  he  had  not  shewn  that  the  debt  was 
due  and  payable.  'JThe  right  to  commence  his  action 
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Grant  could  not  accrue  until  the  demand  was  made  at  the  pro- 

Groshon.  Per  P^ace  >  making  of  the  demand  was  a  precedent 
act  to  be  performed  by  the  obligee  ;  and  were  the  court 
to  permit  a  recovery  to  be  had  against  the  obligor* 
without  compelling  the  obligee  to  shew  that  he  had  gi¬ 
ven  him  an  opportunity,  by  a  demand  so  made,  to  dis¬ 
charge  the  obligation  in  the  property  contracted  for  ;  it 
would,  in  fact,  in  all  such  cases,  be  putting  it  in  the 
power  of  the  creditor  to  change  his  property  debt  into 
money,  and  the  debtor  by  no  exertion  on  his  part  could 
prevent  it* 

In  this  case  there  is  a  day  of  payment  fixed  by  the 
contract,  and  the  decisions  above  referred  to  determine 
the  place  of  residence  of  the  obligor  to  be  the  place  at 
which  the  payment  is  to  be  made.  The  obligor  could 
therefore  by  plea  have  shewn  that  he  was  ready  on  his 
part,  at  the  time  and  place,  and  that  the  payment  would 
have  been  made,  had  the  obligee  attended  to  receive  the 
property.  When  the  time  and  place  of  payment  are 
fixed,  a  special  demand  need  not  be  averred  in  the  plain¬ 
tiff’s  declaration  ;  the  defendant  being  bound  f  perform 
the  first  act,  by  producing  the  property  for  payment. 

J  udgment  affirmed.* 

*  Same  point  decided  in  the  cafe  of  Keeton  vs,  Scantland,  pejl,  in 

Herndon  vs.  Madifon ,  fall  term  1807,  and  in  Robards  vs.  McBride,  fpring 
term  1808  ;  alfo  in  the  cafes  of  Adams  vs.  Macey—Ham ,  ad'mr,  of  HayJej  vu 
Hayfe,  and  Mitchell  vs.  Gregory ,  fpring  term  1809. 


jipril  zxndi  tiSTILL’S  heirs  and  adm’rs  vs,  HOY’S  ex’rs; 

a n  action  on  TUe  Opinion  of  the  Court. — In  this  case  the  exe- 

the  cafe  cannot  cutors  of  William  Hoy,  deceased,  who  tvere  plaintiffs  in 
theC  common°f  inferior  court,  brought  an  action  on  the  case  agaipst 
law  be  main- the  heirs  and  executors  of  James  Estill,  deceased,  the 
tamed  againft  plaintiffs  in  error,  upon  a  contract  entered  into  by  the 
^But  fee  a£h  sa^  James  Estill,  in  his  life  time,  for  the  conveyance  of 
of  2  fef.  1792,  a  tract  of  land  to  the  said  William  Hoy  ;  which  contract 
ch.  22,  §  2,  p.  was  reduced  to  writing  and  signed  by  the  said  James 
Estill  [on  the  7th  day  of  December  1731*] 

It  will  be  unnecessary  for  the  court  to  consider  all  the 
errors  assigned  ;  there  being  one  which  the  court  deem 
fatal  to  the  action:  the  first  error  assigned  in  the  addi¬ 
tional  assignment  of  errors,  is,  u  That  this  suit  was  no! 
maintainable  against  the  heirs.” 


Spring  term,  \m> 

1  he  general  rule  of  the  common  law,  is,  that  heirs 
'cannot  be  sued  Upon  the  contracts  of  their  ancestors. 
7  G  *-bis  rule  there  is  an  exception,  that  where  the  ancestor 
in  an  obligation  (by  which  is  meant  a  writing  under  seal) 
binds  himself  and  his  heirs ,  by  name,  an  action  of  debt  or 
covenant  may  be  brought  thereon  against  the  heirs. 
But  the  court  can  End  no  instance  or  precedent  of  an 
action  on  the  case  being  brought  or  maintained  against 
the  heir  upon  any  contract  made  by  the  ancestor.  And 
there  is  no  statutory  provision  authorising  such  action. 

The  court,  without  determining  at  this  time  whether 
any  other  remedy  may  be  had  against  James  Estill’s 
heirs  upon  the  contract  on  which  this  suit  is  founded, 
are  clearly  of  opinion  the  plaintiffs  in  the  inferior  court 
misconceived  their  action,  and  that  this  suit  cannot  be 
maintained. - J udgment  reversed. 


MOORE  vi„  WHITLEDGE  and  RE1SJO. 

.  ®  '  the  Court.  This  was  a  suit  in  chancery,  brouel 
m  the  inferior  court  by  the  appellant  against  the  appelle< 
to  compel  him  to  convey  to  the  appellant  his  elder  lee; 
title,  which  the  appellee  had  acquired  under  a  differer 
c  aim  the  complainant  alleging  that  he  had  the  supe 
rioi  equity  to  the  land  in  controversy. 

The  appellant,  to  support  his  claim,  relies  on  the  fo’ 

lowmg  entry,  made  the  17th  of  February  1783,. to  wit 

reter  Moore  withdraws  his  entry  of  2106  1-4  acre 
on  a  treasury  warrant,  No.  8405,  and  enters  1106  1- 
acres  part  of  the  same  warrant,  beginning  on  Thoms 
M  Clanehan  s  north-east  corner  of  his  pre-emption  o 
Cooper  s  run,  and  running  west  with  his  line  298  pole 
to  Augustine  Eastin’s  line,  thence  with  his  line  north  s 
tar  as  will  with  right  angles  give  the  quantity.” 

fhe  entries  of  M^Clanehan  and  Eastin  are  not  relie 
on  for  the  purpose  of  shewing  the  true  position  of  th 
complainant  s  location  ;  but  surveys  made  for  M’Clane 
14tb  day  of  January  1783,  and  for  Eastin  o 
the  2nd  day  of  January  1783,  and  a  deposition  provin 
that  those  surveys  were  returned  to  the  surveyor’s  offic 
Withm  two  or  three  weeks  after  the  time  they  were  made 
and  that  the  surveys  were  known  to  five  or  six  individu 
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als,  are  urged  as  being  sufficient  to  give  validity  to  the 

complainant’s  entry. 

The  court,  upon  examining  the  former  decisions 
which  have  been  rendered  on  this  subject,  find  that  the 
principle  laid  down  in  the  case  of  Sinclair  vs.  Single - 
ton  (a),  if  adhered  to,  would  support  the  complainant  s 
entry  j  but  opposed  to  this  solitary  case,  there  is  a  train 
of  decisions  establishing  that  an  entry  must  either  con¬ 
tain  such  certain  description  of  the  land  intended  to  be 
appropriated,  or  the  objects  therein  called  for  must  pos¬ 
sess  such  a  degree  of  notoriety  that  a  subsequent  locator, 
by  reasonable  inquiry,  could  ascertain  the  land  intended 
to  be  located  ;  and  the  former  judges  of  this  court,  in 
the  case  of  Keij  vs.  Matson ,  seem  to  admit  the  incorrect¬ 
ness  of  the  principle  which  had  governed  the  decision  in 

Sinclair  vs.  Singleton.  b 

The  principle  which  influenced  the  decision  of  the 
case  of  Key  vs.  Matson ,  is  deemed  by  this  court  to  be 
not  only  equitable,  but  to  be  founded  on  a  just  construc¬ 
tion  of  the  land  law.  In  this  case  it  does  not  even  ap¬ 
pear  that  the  surveys,  although  returned  to  the  survey¬ 
or’s  office,  had  been  recorded  before  making  the  com¬ 
plainant’s  entry  j  a  subsequent  locator  had  thei  efore  no 
possible  opportunity  of  ascertaining  the  land  intended  to 
be  appropriated  by  the  complainant’s  entry,  unless  by  ac¬ 
cident  he  had  discovered  one  of  those  few  individuals 
who  had  a  knowledge  of  the  surveys.  It  could  never 
have  been  intended  by  the  legislature,  to  piace  a  subse¬ 
quent  locator  in  so  hazardous  a  situation.  And  wei  e 
this  court  to  sustain  such  claims  as  the  complainant  s,  it 
would  be  in  direct  violation  of  legislative  intentions, 
clearly  expressed,  in  declaring  that  the  holder  oi  a  land 
warrant  shall  direct  the  location  thereof  so  specially  and 
precisely  as  that  others  may  be  enabled,  with  certainty, 
to  locate  other  warrants  on  the  adjacent  residuum. 


Decree  affirmed.* 


*  See  the  cafe  of  Key  vs.  Matron,  ante  70,  and  the  cafes  there  referred  to. 


TAUL  vs.  MOORE.f 

li  the  jury  in  THIS  was  an  action  of  debt,  on  a  single  bill  ;  judg- 

An  adtion  of  debt  fnent  by  nil  dicit ,  and  writ  of  inquiry  ;  verdict  for  plain- 

on  a  tingle  bill  ;ff  f  'th  debt  Jn  the  declaration  mentioned,  and  one 
find  nominal  da- 

f  See  note  to  the  cafe  of  Cunningham  vi,  Caldwell,  fojh 
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penny  damage.  Judgment  thereupon  was  entered  for  Tavi 
“  $400,  the  debt  in  the  declaration  mentioned  ;  the  da-  Muorts 
mages  aforesaid  by  the  jurors  aforesaid  in  their  verdict 
assessed,  and  his  costs  about  his  suit  in  this  behalf  ex-  mages, the  clerk 
pended  ;  and  the  said  defendant  in  mercy  &c.  _  fjgl"' 

“  Note.— -The  said  $400,  the  debt  m  the  declaration  principal  debt, 
mentioned,  is  to  bear  legal  interest  from  the  first  day  of  with  intereft 
October  1803,  until  paid,  and  costs.  But  to  have  ere-  ^°(m  lhe  t,lme 
dit,  ckc.  &c.  for  several  sums  paid  at  several  dates.  and  the  dama- 

Upon  this  judgment  Taui  sued  out  a  writ  of  error,  and  g?s — See  aft® 
obtained  a  supersedeas ,  assigning  for  error,  ^  ^ 

1st.  The  jury  have  found  one  penny  damages,  and  5 
judgment  is  entered  for  interest  from  the  time  the  note 
declared  on  became  due. 

2nd.  The  judgment  is  not  warranted  by  the  finding  of ' 
the  jury. 

3rd.  It  was  illegal  to  render  judgment  for  interest. 

4th.  But  if  it  were  not  illegal,  the  manner  in  which  it 
has  been  entered  up  is  informal  and  contrary  to  law. 

Clay ,  for  plaintiff. — The  judgment  is  erroneous  as  to 
interest.  As  the  jury  did  not  find  more  than  one  penny 
damage,  no  more  could  be  recovered  in  addition  to  the 
debt.  The  universal  practice,  almost  without  exception, 
has  been  for  the  juries  to  find  the  interest  in  damages,  on 
single  bills  ;  and  not  having  found  more  here,  the  court 
ought  to  presume  that  they  had  proof  of  the  payment  of 
the  interest. 

j Bibb,  contra. — I  rely  upon  the  act  of  the  Kentucky 
legislature,  as  placing  single  bills  on  the  same  standing 
as  penal  bills  (See  act  of  1799,  ch,  17,  §  2,  page  41). 

And  upon  the  latter  the  general  and  regular  practice,  is, 
for  the  jury  to  find  nominal  damages,  a  cent  or  a  penny, 
and  judgment  is  then  entered  for  the  penalty,  being  the 
debt  in  the  declaration,  and  the  damages  by  the  jurors 
assessed,  and  costs.  Then  comes  the  condition,  that  the 
judgment  may  be  discharged  by  the  principal  sum,  with 
interest  thereon,  together  with  the  damages  assessed, 
and  the  costs  ;  and  if  any  payments  have  been  made,  the 
respective  dates  and  sums  are  noted ;  so  that  the  judg¬ 
ment  in  this  case  has  been  entered  by  a  skilful  and  intel¬ 
ligent  clerk,  in  strict  form,  and  agreeable  to  the  right  of 
the  case. 

As  to  the  presumption  contended  for,  that  proof  of 
payment  of  the  interest  induced  the  jury  to  find  no  mpre 
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Wocsi. 


».* 

1 

April  2 "jib. 


(a)  Anit ,  8 1. 


damage,  I  reply,  that  the  same  presumption  would  equal-* 
ly  hold  as  to  verdicts  on  penal  bills  :  but  such  presump ^ 
tion  is  repelled  in  this  case  by  the  note  of  the  several 
credits.  Moreover,  if  due  proof  of  other  pavments  had 
been  offered  to  the  jury,  and  not  allowed  by  them,  or  not 
attended  to  by  the  clerk  in  entering  up  the  judgment, 
in  as  much  as  all  proof  is  in  the  presence  of  the  court,  the 
first  case  would  have  been  the  proper  ground  of  a  mo¬ 
tion  for  a  new  trial,  and  the  latter  for  correcting  the 
misprision  or  oversight  in  entering  the  judgment :  but 
this  record  does  not  exhibit  either  case  ;  and  this  court 
cannot  presume  premises  whereby  to  reverse  a  judgment. 
Evert' thing  is  to  be  presumed  in  support  of  it,  but  no¬ 
thing  against  it. 

Clay ,  in  reply. — The  act  cited  is  only  directory  to  the 
clerk,  not  to  the  court.  It  only  applies  where  an  office 
judgment  is  confirmed  by  the  clerk,  who  is  the  ministe¬ 
rial  officer  of  the  court,  without  the  intervention  of  a  jury, 
It  does  not  appear  to  be  applicable  to  the  present  case. 
In  cases  of  single  bills,  where  the  payments  have  exceed¬ 
ed  the  interest,  the  mode  practised  has  been  for  the  ju¬ 
ries  to  find  the  debt,  to  be  discharged  by  the  balance  in 
damages. 

Gruxdy,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — In  this  case  the  plaintiff  in  this  court  had, 
on  the  28th  davof  June  1803,  executed  to  the  defendant 
his  single  bill,  under  seal,  for  the  payment  of  S  400,  on 
the  first  dav  of  October  next  ensuing  the  date  of  said 
writing.  On  this  obligation  suit  was  brought  in  the  Pu¬ 
laski  circuit  court,  and  the  jury  who  were  called  to  assess 
the  damages  upon  a  writ  of  inquiry  found  for  the  plaintiff 
S  400,  the  debt  in  the  declaration  mentioned,  and  also 
one  pennv  damages,  besides  his  costs  ;  upon  which  ver¬ 
dict  the  court  entered  judgment  for  the  debt  in  the  de¬ 
claration  mentioned,  and  also  the  legal  interest  on  that 
sum  from  the  time  the  same  was  due  and  payable,  until 
the  payment  should  be  made.  The  single  question  for 
the  decision  of  this  court,  is,  whether  the  court  were  jus¬ 
tified  by  the  verdict  in  entering  such  judgment  ?  This 
court  will  observe,  that  the  same  reasons  which  influ¬ 
enced  the  decision  in  the  case  JLittell  vs,  Hord  (a),  upon 
the  question  of  interest  there  made,  apply  with  equal 
force  in  this  case  ;  for  it  evidently  appears  from  the  act 
of  assembly  passed  in  1799,  that  single  bills  were  intent 
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ded,  as  to  interest,  to  be  put  upon  the  same  footing  with 
penal  bonds;  and  upon  such  a  fmdingof  the  jury  on  a 
writing  of  the  latter  description,  it  has  always  been  the 
practice  to  find  the  verdict  as  in  this  case,  and  to  enter 
up  a  similar  judgment.  And  were  the  court  to  deter¬ 
mine,  as  has  been  contended,  that  the  jury  should  find 
the  interest  in  damages,  the  consequence  would  be,  that 
notwithstanding  the  legislature  have  declared  that  all 
debts  founded  on  any  specialty,  bill,  or  note,  in  writing, 
ascertaining  the  demand,  shall  carry  interest  in  the  same 
manner  as  debts  due  on  a  bond  or  bill  with  a  penalty,  un¬ 
der  seal;  we  should,  in  direct  opposition  to  this  legisla¬ 
tive  declaration,  say  that  they  should  not  carry  interest  in 
the  same  manner  ;  for  were  the  jury  to  find  the  interest 
in  damages,  the  creditor  would  lose  all  the  interest  ac¬ 
cruing  between  the  rendition  of  the  verdict  and  the  pay¬ 
ment  of  the  money,  or  at  least  until  a  replevy  bond  was 
given.- - -judgment  affirmed.* 

*  The  fame  point  was  decided  in  the  cafes  of  Berry  vs.  Cunningham ,  and 
Blantortf  &c.  vs.  Birneyy  fpring  term,  i8o8« 


Taol 

vs. 

Moj*  £, 


ROBINETT  tr?.  MORRIS’S  adm’rs. 

Opinion  of  the  Court. — This  was  an  action  on  the 
case,  brought  by  the  present  defendant  against  the  present 
plaintiff,  to  recover  from  him  the  amount  of  a  demand 
which  he,  the  then  plaintiff,  claimed,  as  administrator  of 
Richard  Morris,  deceased.  The  declaration  contains 
two  counts,  one  upon  an  account  stated,  and  the  other 
for  goods,  wares,  merchandise,  &c.  In  both  counts  a 
blank  is  left  in  that  part  which  ought  regularly  to  con¬ 
tain  the  amount  of  the  demand.  A  blank  is  also  left  in 
the  declaration  for  the  damages. 

The  damages  in  the  writ  are  laid  at  60/.  aqd  the  jury 
gave  a  verdict  for  /,66  10  3  3-1 ;  for  which  sum  the 
court  rendered  judgment.  Before  the  execution  issued, 
and  previous  to  the  writ  of  error  being  brought,  the 
plaintiff  in  the  court  below  directed  the  clerk  to  credit 
the  execution  zuith  7l»  it  being  a  mistake  made  by  the 
jury . 

The  first  error  assigned,  is,  that  the  declaration  is 
insufficient  on  account  of  the  blanks  above  mentioned. 
As  to  the  blank  which  ought  to  have  been  filled  with  the 


jlpril  Z"]tb. 

In  pjfumpjil 
the  declaration 
was  blankwhere 
it  should  have 
fhted  the  a- 
mount  affumed 
to  be  paid  ;  and 
where  the  da¬ 
mages  fliouid 
have  been  hid  : 
thefe  omniions 
are  cured  by ver- 
didt. 

It  is  error  to 
enter  judgment 
for  more  dama¬ 
ges  than  are  laid 
in  the  writ  or 
declaration. 

This  error  is 
not  cured  by  the 
plaintiff’s  cre¬ 
diting  cheexcefs 
on  the  execu¬ 
tion  before  writ 
of  error  brought. 
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Robinett 

vs. 

MQBRis’sadm’s 

Where  a  jury 
find  more  da¬ 
mages  than  are 
laid  in  the  writ 
©r  declaration, 
the  court  Ihould 
ente'  judgment 
for  the  amount 
of  damages  laid. 

(j)  Afts  of 
*796-7,  24,  § 
28,  I  Brad.  226 
— ; a£ts  »f  1799, 
ch.  28,  §  7»  P* 
58. 


damages,  the  court  have  frequently  determined  that  the 
damages  laid  in  the  writ  would  supply  this  omission  in 
the  declaration  ;  and  as  to  the  other  blanks  in  the  decla- 
ration,  they  are  defects  of  such  a  kind  as  are  cured  by  a 
verdict,  under  our  statutes  oi jeofails  (a)*  ;  for  the  court 
is  bound  to  take  it  for  granted,  that  the  amount  of  the 
then  plaintiff’s  demand  was  proved  to  the  jury,  or  the 
verdict  rendered  between  die  parties  would  never  have 
been  given  ;  and  therefore  the  court  consider  the  demand, 
or  claim  as  only  defectively  set  forth. 

The  second  error  assigned,  is,  that  the  inferor  court 
erred  in  entering  judgment  for  the  full  amount  of  the 
verdict,  it  being  a  greater  sum  than  the  damages  laid  ei¬ 
ther  in  the  writ  or  declaration.  In  this  the  court  cer¬ 
tainly  erred  ;  nor  can  the  endorsement  made  on  the  exe¬ 
cution  cure  this  error.f  The  court,  instead  of  render¬ 
ing  judgment  for  the  amount  of  the  verdict,  should  have 
directed  it  to  be  entered  for  the  amount  of  damages  sta¬ 
ted  in  the  writ. - Judgment  reversed. 

*  Same  point  decided  in  the  cafe  of  Fen-wick  vs.  M'  Ginncjs,  fpring  term  i2o3  , 

-{-  Gaiiher  vs  Smith ,  fall  term  1799,  8.  P. 


April  zytb. 

An  attachment 
being  a  remedy 
in  derogation  of 
the  common 
law,  the  ftatute 
giving  this  re¬ 
medy  ought  to 
be  ftri&ly  pur- 
fued  in  all  its 
provilions. 

The  attach¬ 
ment  thould  run 
in  the  name  of 
the  common¬ 
wealth. 

If  the  bond 
does  not  purfue 
the  ftatute,  it 
is  fatal, 

( b )  Aas  of 
J796  -7,  P-T24, 
^5,  iBrad.357 


M’DANIEL  vs.  SAPPINGTON. 

Opinion  of  the  Court. — The  court  think  it  unne¬ 
cessary  to  notice  all  the  errors  that  are  manifest  in  the 
records  and  proceedings  in  this  cause,  as  assigned  by  the 
attorney  for  the  plaintiff  in  error. 

It  may  be  sufficient  to  observe,  that  an  attachment 
being  a  remedy  in  derogation  of  the  common  law,  the 
statute  (J?)  giving  this  remedy  ought  therefore  to  be 
strictly  pursued  in  all  its  provisions.:): 

The  court  conceive  there  is  error  in  this,  that  the  at¬ 
tachment  does  not  ran  in  the  name  of  the  common¬ 
wealth,  a  constitutional  requisition  which  we  cannot  in 
such  cases  as  the  present  dispense  with. 

2nd.  The  bond  does  not  pursue  the  act  of  assembly — 
a  fatal  defect.  The  bond  being  intended  to  secure  the 
defendant  remuneration  for  damages,  which  too  fre¬ 
quently  arise  by  an  abuse  of  this  process. § 

|  Same  point  decided  in  the  cafe  of  Beadle ,  alias  Robbins ,  vs.  Gano ,  fall  term 
1808 

^  The  b  ind  returned  was  materially  variant  from  that  required  by  law,  in 
federal  particulars. 
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3rd.  The  judgm 

should  have  b  een  empannelled  to  inquire  of  the  debt, 
assess  the  damages.  The  court  think  that  in  all  cases 
where  a  jury  is  necessary  in  an  ordinary  proceeding  a 
law,  they  cannot  be  dispensed  with  in  a  proceeding  b> 
attachment.  And  wherever  the  plaintiff  means  to  claim 
his  debt,  with  the  interest  which  may  have  acciued 
thereon  antecedent  to  the  date  of  his  attachment,  the  at¬ 
tachment  bond  should  be  given  in  double  the  sum  ot  the 
debt  and  interest,  or  the  court  cannot  allow  him  any  in¬ 
terest  which  may  have  accrued  at  the  date  ol  the  at¬ 
tachment. - Judgment  reversed.* 

*  The  following  decifions  relative  to  attachments  iffuing  from  juftices  of 

**£ SetaU -Joe  £  legally  food  oot  again*  a  defend,*  in  any  county 
except  the  one  of  which  he  is  or  was  laft  an  inhabitant—  Lamer  vs.  Grant, 

Mav  I7Q ■i <  Litt.  prin.  of  Law  and  Eq.  19. 

ft  That  the  defendant  hath  removed  out  of  the  county,  fo  that  the  ordinary 
procefs  of  law  cannot  be  ferved  on  him,”  will  not  warrant  the  .uingoana- 
tachment,  as  an  attachment  lies  only  where  he  is  removing  out  ol  the  county 
privately,  or  abfconds  and  conceals  himfelf  fo  that  the  ordinary  procefs  of  law 
cannot  be  ferved  on  him— Hopkins  vs.  Sutiles ,  Odcber  Ic,d  *9 • 

An  attachment  cannot  be  levied  upon  land  Ibid,  and  71  orty  vs.  vi  , 
July  1801,  Pr.  Dec.  69,  and  Rees  vs.  Bi/hop,  November  1803,  1  r.  Dec.  347. 
J  An  attachment  mull  appear  on  the  face  of  it  to  have  b*en  iflued  by  ajuftice 
of  the  peace,  and  muft  date  thole  fads  which  alone  could  authonle  proceeding 
by  attachment — M'Lorty  vs.  Davis,  July  1801,  Pr.  Dec  69. 

That  the  defendant  is  about  to  ahjcond,  will  not  juftify  iffuing  an  attachm  . 
he  Ih^uld  have  abjcondedto  entitle  the  party  to  this  remedy— Lewis  vs.  butler , 

Every  attachment  muft  ftate  the  nature  of  the  demand  fo  fpecial ly  tha  a 
recovery  thereon  will  bar  a  fubfequent  demand  for  the  fame  cauf i-Hickman  vs . 
Geft,  November  1803,  Pr.  Dec.  352. 

See  alfo  the  cafes  of  Shipp  vs.  Davis,  ante  65,  and  Meggsvs.  Shafer,  ante 
65,  and  Davis  vs.  Edwards,  poji. 

For  the  proceedings  on  attachments,  fee  au.s  ot  1796-/  )  p-  *-4>  .  5>  ll  1 
357— ads  of  1803,  ch.  1,  §13,  p.  10— ads  of  1804,  ch.  76,  p.^. 


M’Daniel 

vs. 

SwM’PINGTON. 

Wherever  a 
jury  would  be 
neceflary  if  the 
fuit  were  by  0- 
riginal  writ,  it 
cannot  be  dif- 
penfed  with  if 
the  party  pro¬ 
ceed  by  attach¬ 
ment. 

The  bond  ta¬ 
ken  Ihould  be 
in  double  thea- 
mount  of  the 
debt,  and  the 
intereft  then  due 
thereon,  or  the 
court  cannot  on 
the  trial  allow 
fuch  intereft. 


M’CULLOUGH  vs.  the  COMMONWEALTH.  May 

The  Opinion  of  the  Court. — This  was  an  indict-  Noindidment 
ment  [prefered  and  found  in  October  1804]  against  the  upon  a  ftatute 
defendant,  for  obstructing  a  highway  by  running  a  fence  b^8por<£ 
across  the  same,  and  the  indictment  concludes  as  at  ftates  the  of- 
common  law,  without  an  averment  that  the  offence  was  tence  to  have 
committed  against  the  statute,  &c.  1  he  court  is  of 

opinion  that  no  indictment  upon  a  statute  can  be  sup-  t*ce> 
ported,  unless  it  states  the  offence  to  have  been  commit¬ 
ted  against  the  statute.  This  indictment  must  be  con- 
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M'C™*  ?‘ldered  ?8  a"  indictment  at  common  law,  and  the  only 
The  Common-  incJuiry  15S  whether  it  can  be  supported  ;  the  legislature 
wealth  having  by  statute  expressly  provided  a  penalty  for  the 

U'  AOs  Of  xi  dlfft,ren,t  f[om  the  common  law  punishment  (a). 
T7,6'7fp  ,6°;  court  think  the  provisions  of  the  act  of  1802,  con- 
%  9, 10,1  Brad,  elusive  against  the  prosecution  as  for  an  offence  at  com- 

37m  Ch  cl  m°"  IaiT-  V-  Thatact  declares,  that  all  laws  and  sta- 
iz2  p.  tis?3’  ‘Utes  winch  provide  for  the  punishment  of  offences  for 
which  other  punishments  are  provided  by  act  of  assem- 
]  h  shall  be,  and  the  same  are  thereby  repealed  ;  from 
which  ,t  is  evident  that  the  common  law  punishment  for 
this  offence  was  taken  away,  and  that  only  provided  by 
the  statute  could  be  inflicted.  No  judgment  therefore 
could  legally  have  been  rendered  against  the  defendant 
in  the  inferior  court  upon  this  indictment,  either  upon 
tAt  statute  oi  common  Jaw.— - -Judgment  reversed.* 

#  See  now  ad  of  1805,  ch.  2.  §  7,  p.  zn 


May  2nd. 

Surveyor’s  fees 
whichwere  pay¬ 
able  in  robacco 
are  to  be  rated 
at  id,  per  pound 
for  fervices 
done  by  a  fur- 
veyor  under  an- 
cider  of  coui;t^ 
for  which  Hie 
law  has  not  fix¬ 
ed  the  fees,  the 
court  have  the 
power  to  fix 
them,  and  cor¬ 
rect, on  motion, 
an  overcharge. 

A  perfon  be- 
ing  j.n  the  pre- 
fence  of  the 
court  does  not 
authorife  a 
judgment  to  be 
entered  agair.ft 
him,  unlefs  hfe 
be  brought  into 
court  by  legal 
means. 


JONES  vs.  KENNY, 

(Jpinion  of  the  Court. — In  this  case  a  motion  was 
maae  in  the  Bourbon  circuit  court  bv  James  Kennv 
against  Isaac  Clmkenbeard,  to  quash  an  execution  and 
leplevy  oond  taker,  upon  it  for  the  costs  recovered  against 
rim  by  the  said  Clmkenbeard,  in  a  suit  in  chancery 
wherein  Kenny  was  complainant  and  Clmkenbeard  de¬ 
fendant,  so  far  as  the  said  execution  and  replevy  bond 
contained  .mproper  charges  of  Thomas  Jones,  surveyor 
oi  Bourbon  county,  who  had  executed  the  order  of  sur- 
vey  in  the  chancery  cause.  The  circuit  court  ordered 
the  execution  and  replevy  bond  to  be  corrected  as  to  the 
sum  of  1.2  17  0  S-4  ;  because  the  said  surveyor  had 
charged  Ins  fees  m  tobacco  at  the  rate  of  1  1-2 d.  per 
pound  ;  when  he  ought  to  have  charged  the  tobacco  at 
¥'  °nxV  Per  pound  ;  and  because  he  had  charged  $4 
for  referring  to  and  laying  down  four  springs,  when  that 
court  were  of  opinion  gl  25  was  an  adequate  compen¬ 
sation  ;  and  the  circuit  court  ordered  the  said  Thomas 
Jones  to  pay  the  costs  occasioned  by  the  correction  of 
those  charges,  and  the  costs  of  the  motion. 

The  first,  second  and  fourth  errors  assigned,  are,  in 
substance,  the  same,  and  may  well  be  considered  toge- 
er.  ney  allege  that  the  circuit  court  erred  ip  cor- 
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irecting  the  surveyor’s  charge  of  1  1^2 d,  per  pound  fot*  J0*** 
the  tobacco,  and  in  correcting  the  charge  of  $  4  lor  re-  kkmnv. 
ferring  to  and  laying  down  the  four  springs. 

This  court,  from  a  careful  examination  and  compari4 
son  of  the  acts  of  Virginia  of  1783  and  1787,  and  the  act 
of  Kentucky  of  1 792  (a),  regulating  the  nianher  of  charg-  *  Sef.  179*, 
ing  and  collecting  officers’  fees,  is  of  opinion*  that  siir-  3°*  §  *>  P* 
veyor’s  fees,  after  the  passage  of  the  last  rtientiohed  act, 
could  be  charged  at  the  rate  of  one  penny  only  pet  poiihd 
for  the  tobacco  therein  named,  and  that  the  circuit  court 
on  that  point  did  not  err. 

The  law,  at  the  time  the  surveying  was  done*  allowed 
no  specified  fee  or  charge  for  referring  to  and  laying 
down  the  four  springs.  The  surveyor  therefore  could 
only  be  authorised  to  make  a  reasonable  charge.  If  he 
made  an  unreasonable  one,  as  his  fee-bill  was  required 
by  law  to  be  endorsed  on  the  plat  filed  in  the  cause, 
whereby  the  court  had  the  means  of  judging  of  the  pro¬ 
priety  of  the  charge,  by  inspection  of  the  plat,  it  would 
seem  right  that  the  court  should  have  the  power  of  re¬ 
ducing  the  charge  to  what  would  be  reasonable. 

The  third  error  assigned,  is,  that  the  court  erred  in 
ordering  the  surveyor  to  pay  the  costs,  he  not  being  le-  ' 
gaily  before  the  court. 

The  record  states  that  the  motion  was  made  “  in  the 
presence  of  Thomas  Jones,  the  surveyor.”  But  he  was 
no  party  to  the  motion,  and  had  not  been  by  any  legal 
means  brought  before  the  court,  and  therefore  the  court 
had  no  power  to  order  him  to  pay  the  costs  of  the  mo¬ 
tion,  which  was  a  proceeding  merely  between  Kenny  and 
Clinkenbeard. - J udgment  reversed. 


DALE  w.  COOKE. 


May 


By  the  Court. — The  inferior  court  did  right  in  dis¬ 
solving  the  plaintiff’s  injunction,  but  erred  in  giving  a 
decree  for  the  costs  of  the  suit  upon  a  motion  to  dissolve 
the  injunction.  The  decree  for  costs  should  have  been 
confined  to  the  costs  of  the  motion. 


See  the  cafe. 
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Tranfaflioni 
tc  objeftswhich 
neceflarily  con- 
nefl.  thcmfclvcs 
fcfith,  and  form 
a^artof  the  ge¬ 
neral  hiftory  or 
geographyofthe 
country>  ought 
to  be  taken  no¬ 
tice  of,  without 
particular  evi¬ 
dence  proving 
their  notoriety. 

Whenever  a 
place  or  objeft 
was  known  by  a 
particular  name 
before  an  entry 
Was  made,  &  an 
•bj?&or  place  ia 
row  Ihewn  bea¬ 
ring  the  fame 
name,  it  is  fair¬ 
ly  prefumable 
that  the  place 
or  objett  now 
fhewn  was  in¬ 
tended,  unlefs 
by  proof  or  o- 
thcr  circum- 
ftancesthat  pre- 
fumption  is  de- 
ftroyed. 

An  entry  de¬ 
pendant  on  de- 
fcription  held 
valid. 

It  is  errone¬ 
ous  for  the  court 
to  fix  the  va¬ 
lue  of  improve¬ 
ments  under  the 
occupying  clai¬ 
mant  law. 

They  fhould 
have  it  done  by 
commifiioners. 

If  the  evict¬ 
ed  occupant  be 
in  pofleflion  of 
improvements 
not  made  by 
himfelf,  nor 
thofe  claiming 
under  hit  title. 


HART  vs.  BODLEY, 

Opinion  of  the  Court. — In  this  case  the  appellant 
relies  on  his  elder  legal  title,  and  the  only  question  to  be 
decided  by  the  court,  is,  whether  the  entry  under  which 
the  appellees  claim  can  be  supported.  That  entry  is  as 
follows,  to  wit :  “  October  17th  1783,  Henry  Crutcher 
and  John  Tebbs  enters  10, OCX)  acres  of  land  on  a  T.  W. 
No,  18,747,  as  tenants  in  common,  beginning  at  a  large 
black-ash  and  a  small  buck-eye,  marked  thus  I.  T.  on 
the  side  of  a  buffaloe  road  leading  from  the  lower  Blue- 
Licks  a  north-east  course,  about  7  miles  north-east  by 
east  from  the  said  Blue-Licks,  a  corner  of  an  entry  of 
20,000  acres  made  in  the  name  of  John  Tebbs,  John 
Sharp,  John  Clark,  David  Blanchard  and  Alexander 
M’Clain,  running  thence  with  the  said  Tebbs  and  com* 
pany’s  line  due  east  1600  poles,  thence  south  1000  poles, 
thence  west  1600  poles,  thence  north  1000  poles  to  the 
beginning  for  quantity.1’ 

The  counsel  for  appellant  has  relied  principally  on  the 
appellees  not  having  established  by  testimony  the  noto¬ 
riety  of  the  lower  Blue-Licks,  at  the  time  the  above  en¬ 
try  was  made  ;  without  which,  it  is  contended  the  entry 
does  not  contain  sufficient  description. 

This  has  necessarily  draw  n  the  court  to  the  considera¬ 
tion  of  a  question  hitherto  not  fully  decided  on  by  this 
court ;  that  is,  whether  the  court  will  take  notice  of  the 
general  history  of  the  settlement  of  this  country,  without 
its  being  established  by  evidence  filed  in  the  cause  ? 

In  considering  this  subject,  the  court  Rave  not  been 
able  to  derive  any  considerable  aid  from  British  autho¬ 
rities.  Owing  to  the  different  situation  of  that  country 
from  ours,  and  ow  ing  to  our  land  law  being  in  its  provi¬ 
sions  unlike  anything  which  has  prevailed  in  that  coun¬ 
try,  precedents  clearly  elucidating  the  subject  were  not 
to  be  expected.  The  court  discover  that  there  will  be 
considerable  difficulty  in  laying  down  any  general  rule  ou 
the  subject ;  and  f  requently  it  will  be  hard  to  distinguish 
between  those  things  the  notoriety  of  which  the  court 
will  ex  ojpcio  take  notice  of,  and  those  of  which  they 
will  require  proof.  The  court,  however,  feel  no  hesita¬ 
tion  in  declaring,  that  transactions  and  objects  which  ne¬ 
cessarily  connect  themselves  with  and  form  a  part  of  the 
general  history  or  geography  of  the  country,  ought  to  be 
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taken  notice  of  withoutparticular  evidence  proving  their 
notoriety. 

The  appellees’  entry  was  made  on  the  17th.  of  Octo¬ 
ber  1783,  and  in  the  month  of  August  1782,  the  memo¬ 
rable  battle  between  the  Indians  and  the  early  settlers  of 
Kentucky,  took  place  at  the  lower  Blue-Licks ;  a  cir¬ 
cumstance  which  gave  a  degree  of  notoriety  to  that 
place,  which  at  that  period  it  would  not  otherwise  have 
acquired  ;  and  which  perhaps  no  other  place  in  the  then 
district  of  Kentucky  possessed..  The  knowledge  of  the 
name  by  which  the  place  was  called,  was  not  confined  to 
those  who  resided  near  it ;  but,  in  consequence  of  the 
circumstance  above  mentioned,  became  general  through¬ 
out  Kentucky  ::  and  no  historian  who  will  give  a  faithful 
account  of  the  settlement  and  transactions  of  this  country 
will  omit  to  speak  of  the  battle,  and  the  place  at  which  it 
was  fought.  A  subsequent  locator  could  not  have  been 
at  a  loss,  or  misled  by  an  entry  calling  for  the  lower  Blue- 
Licks.  He  could  have  been  informed  of  the  place  in¬ 
tended,  by  almost  every  individual  who  had  resided  in 
Kentucky  in  1782. 

The  counsel  for  the  appellant  has  urged,  that  the  court 
cannot  judicially  take  notice  of  the  above  facts  ;  they 
not  being  proved  :  and  in  doing  so*  we  are  resorting  to 
our  private  knowledge  of  facts..  To  this*  the  court  an¬ 
swer,  that  every  judge  ought  to  be  acquainted  with  the 
general  history  of  his  country  ;  and  when  it  becomes 
necessary,  for  the  purposes  of  justice,  he  should  avail 
himself  of  that  knowledge;  for  there  is  a  clear  and  ma¬ 
nifest  distinction  between  a  judge’s  knowledge  of  a  par¬ 
ticular  fact  of  a  private  nature,  and  of  a  transaction  of 
general  and  universal  notoriety,  which,  relates  to  the 
whole  community. 

The  court,  for  the  above  reasons,  think  it  was  unne¬ 
cessary  to  have  taken  testimony  to  establish,  the  notorie¬ 
ty  of  the  lower  Blue-Licks  ;  and  so  far  as  the  entry  de- 
pends  on  this  call,  as  the  appellant  has  on  record  admit¬ 
ted  the  same  to  be  correctly  laid  down  in  the  plat,  the 
tourt  would  sustain  the  appellees’  claim*. 

It  has  further  been  contended,  in  opposition  to  this 
entry,  that  although  a  place  called  the  lower  Blue-Licks, 
might  have  been,  notorious  before  the  entry  was  made, 
and  the  place  now  shewnand  claimed  by  the  appellees  is 
admitted  to  be  the  lower  Blue-Licks  ;  yet  the  place  now 
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but  by  another ; 
he  cannot  reco¬ 
ver  of  the  fuc- 
celsful  claimant 
pay  for  fuch  im- 
provements.un- 
le  Is  he  fhows 
that  the  impro¬ 
ver  had  l'uch.  a 
claim  to  the 
land  as  would 
have  entitled 
him  to  pay  from 
a  fuecelsful 
claimant. 
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known  by  that  name,  may  not  be  the  same  that  was  so 
called  previous  to  the  making  of  the  appellees  entry. 
The  court  think  that  wherever  any  place  or  object  was 
known  by  a  particular  name  before  an  entry  was  made  , 
and  an  object  or  place  is  now  shewn  bearing  the  same 
name  -  it  is  fairly  presumable  that  the  place  or  object 
now  shewn  was  intended  ;  unless  by  proof,  or  other  cir¬ 
cumstances,  that  presumption  is  destroyed. 

The  identitv  and  notoriety  of  the  lower  Blue-Licks 
being  established,  the  remaining  objects  to  be  attende 
to  are,  the  black-ash  and  buck-eye  marked  I.  T.  stand¬ 
ing  on  abuffaloe  road  leading  from  said  licks  a  north-east 
course,  about  7  miles  north  east  by  east  from  the  said 
Blue-Licks,  a  corner  of  an  entry  of  20,000  acres  made 
in  the  name  of  John  Tebbs  and  others.  . 

From  the  testimony  and  surveyor  s  report  filed  in  the 
cause,  the  court  find  that  previous  to  the  making  of  the 

entry  now  under  consideration,  a  black-ash  and  buck-eye 

were  marked  with  the  letters  I.  T.  as  »  «>™" 
try  of  20,000  acres  made  in  the  name  of  John  Tebbs  a 
others ;  ind  that  said  trees  stood  on  a  buffaloeroad 
leading  from  said  licks,  north  53  degrees  east,  7  miles 
and  172  poles  from  the  lower  Blue- .Licks. 

The  court  are  of  opinion,  that  there  is  such  a  degree 
of  correctness  in  this  description,  that  a  subsequent  lo¬ 
cator  could  by  reasonable  inquiry  have  ascertained  the 

beginning  of  the  appellees’  entry  ;  and  therefore  the  en- 

try  must  be  sustained.  p  , 

Wherefore,  it  is  considered  that  the  decree  of  the 

Mason  circuit  court,  as  to  the  right  to  the  land  in  con¬ 
troversy,  be  affirmed.  .  .  f 

In  the  final  decree  pronounced  by  the  circuit  court  of 
Mason,  there  is  error  in  the  court’s  affixing  the  value 
upon  the  clearing  of  the  5  acres  of  meadow  giound  in 

the  depositions  mentioned:  instead  of  proceeding  in 
that  way,  they  should  have  directed  the  commissioners 
again  to  go  on  the  land  and  make  a  just  estimate  and  va¬ 
luation  of  the  clearing  and  fencing  the  said  5  acres,  or 
should  have  appointed  other  commissioners  lor  that 

^U'I'he  inferior  court  also  erred  in  allowing  the  appellant 
any  compensation  for  the  improvements  made  by  Jack- 
son,  or  for  the  sum  paid  by  the  appellant  to  him.  It 
does  not  appear  to  the  court,  from  any  of  the  exhibits 
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filed,  that  Jackson  had  such  a  claim  to  the  land  which  H*'T 
he  improved,  as  would  (under  the  occupying  claimant  bodley,  &c* 
law')  (a\  have  enabled  him  to  recover  from  Bodley, 

Hughes  and  others  the  value  of  improvements  made  y 
him  ;  nor  could  he  have  recovered  of  Hart,  without  lur-  ,  Brad  aox< 
ther  evidence  of  title  than  is  here  shewn,  had  Hart  turn¬ 
ed  him  out  of  possession  by  suit.  And  if  so,  the  appe  - 
lant  by  getting  into  possession  by  contract  or  otherwise, 
cannot  by  the  aid  of  his  title  stand  in  a  better  situation 
than  Jackson  would  have  stood,  the  improvements  not 

having  been  made  under  his  claim.  # 

A  motion  was  made  to  the  court  for  a  re-hearing  ot 
this  cause  ;  particularly  as  related  to  the  first  point  deci¬ 
ded  ;  which  was  very  elaborately  argued  by  1  alboi  tor 
appellant,  and  Bibb  for  the  appellees. 

The  court  overruled  the  motion. 


MORGAN  vs.  CRAIG; 

By  the  Court. — -This  was  an  action  ot  replevin, 
brought  by  the  plaintiff  against  the  defendant,  to  have 
restored  to  him  a  horse  which  the  defendant,  as  sheriff 
of  Muhlenburg  county,  had  taken  into  his  custody  to  sa¬ 
tisfy  a  sheriff ’s  fee-bill,  which  a  former  sheriff  of  F ayette 
county  had  put  into  the  defendant’s  hands  for  collection. 
The  defendant  justified  under  the  fee-bill  aforesaid  ;  to 
his  plea  the  plaintiff  demurred,  and  the  inferior  court 
rendered  judgment  for  the  defendant  on  the  demuner. 
^Ve  deem  it  unnecessary  to  examine  the  errors  particu¬ 
larly  assigned,  the  court  being  of  opinion  that  the  plain¬ 
tiff,  if  he  had  a  right,  has  mistaken  his  remedy,  as  a  writ 
of  replevin  will  not  lie  in  such  cases. 

Judgment  affirmed. 


May  6:h. 

If  property  b« 
feized  to  fati&fy 
a  fherilPs  fee- 
bill,  the  a&ion 
of  replevin  ia 
not  the  proper 
remedy  to  try 
the  legality  of 
the  feizure. 
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PATTERSON’S  devisees  vs.  BRADFORD. 

BRADFORD  vs.  PATTERSON’S  devisees. 

Opinion  of  the  Court. — In  this  case  both  parties  At  law  the 
appealed  from  the  decree  of  the  Fayette  circuit  court  } 
so  that  it  will  be  the  duty  of  this  court  to  determine  whe-  ftrength  of  bi, 
ther  that  court  decreed  more  or  less,  or  otherwise,  for  or  own  title, with* 
against  either  of  the  parties,  than  it  ought  to  have  done,  out  regard  to  th. 


102 


SPRING  TERM,  I80r. 

PdeviTees  °  J  S  .  Franc*s  Patterson’s  devisees,  who  were  complainants. 
•vs.  in  that  court,  claim  the  land  in  contest  by  virtue  of  acer- 
Bradford.  tificate  for  a  pre-emption  of  1000  acres,,  granted  the  said 
Brauf.™  F rancis  by  the  court  of  commissioners  on  the  1 7th  day 

Pattkrsom’s  Jan  mu  y  1780,  which  is  in  the  following  words,  to 

devifees.  wit  : 

weakncf.ofthe  “  Francis  Patterson,  by  Robert  Patterson,  this  day 
defendant’s.  claimed  a  pre-emption  of  1000  acres  of  land,  at  the  state 
in  equ.sy  the  price,  m  the  district  of  Kentucky,  lying  on  the  north 

muftlhe^that  ^'dne  run>  to  include  his  improvement,  and  to  ex- 

he  has  a  good  ^enc^  westwardly  for  quantity,  by  marking  and  improv¬ 
ed  fuperior  e-  mg  the  same  in  the  year  1 77 6.  Satisfactory  proof  being 

toUtheblthingde-t  made  the  c,ourt’  they  are  of  opinion  that  the  said  Pat- 
manded,  before  tcrson  has  a  right  to  a  pre-emption  of  1000  acres,  to  in- 
hecanwreftthe  elude  the  said  improvement.” 

!bf  JeLdanf  And, by  virtue  of  an  entry  on  a  pre-emption  warrant, 
whatever  were  made  thereon  on  the  fourth  day  of  December  1782,  in 
the  means  by  the  following  words  : 

acquired?  W*8  Ecancis  Patterson  enters  1000  acres  of  land  on  a 
Where  the  Pre_eiriptiQn  warrant,  No.  852,  on  Cane  run,  a  south 
equity  is  equal,  branch  ol  north  Elkhorn,  where  John  Maxwell’s  east 

prevail W  "“‘ft  ^  stl;ikes  M’Dowell’s,  with  Maxwell’s  line  400  poles, 
A  Lve,  b  and  With  M  Dowell’s  north  and  east  line  at  right  angles 
no  legal  appro-  *°r  quantity,  to  include  his  improvement.” 

£££“•  F  CTPon  which  a  su™ey  was  made  on  the  15th  day  of 
made  in  purfu-  February  1783,  which  survey  was  returned  to  theregis- 
»nce  of  the  en-  ter  s  office  on  the  16th  day  of  February  1784. 

tryNor  does  the  .  J°^n  Bradford  claims  part  of  the  land  in  contest  by 
regiftering  it  virtue  °*  an  entiy  made  on  a  treasury  warrant,  for  600 
piaceitin  abet- acres,  on  the  26th  day  of  June  1784,  and  another  part 

,erTh“pa°en„'tis  mention irtUe  of  a  certificate  and  entry  for  a  settle- 
•n  appropriation  ment  ot  400  acres,  as  assignee  of  James  Bryant. 

ofiand.  ^  Gn  the  11th  day  of  Mav  1784,  John  Bradford  enter- 

.aTb«wU\h"°  ed  a  creat  a?ainst  the  said  Francis  Patterson,  to  pre- 
entry  and  patent  vent  the  lssuing  of  a  grant  upon  his  said  pre-emption 
which  is  an  ap-  survey,  “  because  (as  the  said  caveat  alleged)  the  said 

fand.r'atl0n  0t  J0*1?1  ^radford  claimed  part  of  the  land  by  virtue  of  a 
The  manner  cert^cate  *or  settlement,  as  assignee  of  James  Bryant, 
of  furveying  an  and  other  part  thereof  under  a  treasury  warrant  special¬ 
ties  ^cajf^to  eute**ec^ »  said  pre-emption  not  being  surveyed 
lie  on  a  water  agreeably  to  the  entry  made  with,  the  commissioners  and 
courfe  and  to  county  surveyor.” 

Drovement! lm'  r  ^  caveat  came  to  trial  in  the  late  supreme  court 
tor  the  district  of  Kentucky,  at  the  March  term  1787  -3 


SPRING  TERM,  1807. 


103 


and  the  plaintiff,  Bradford,  after  the  jury  had  agreed  p^.^E*SON’* 
upon  a  verdict,  suffered  a  nonsuit,  and  judgment  for  ^ 
costs  in  the  caveat  was  given  against  him.  Bradford. 

During  the  pendency  of  the  caveat,  John  Bradford  Bradford 
made  the  before  mentioned  entry  of  600  acres  ;  caused  a  pATTER’£0N»a 
survey  thereof  to  be  made,  and  obtained  patents  both  devifees. 
lor  the  600  acres  and  for  the  settlement  right  ;  but  did 
not  obtain  a  patent  upon  the  treasury  warrant  entry  t0  run  a^hen 
mentioned  in  the  caveat.  courfe  toa  mar- 

It  has  been  contended  by  the  counsel  for  Patterson’s  corner ; the 

,  •  ,  ,  ,  ,  une  mould  be 

devisees,  that  as  between  the  parties  to  a  caveat  the  pa-  run  tJ  the  COr- 
tent  of  the  defendant  in  the  caveat  ought  to  be  consider-  ner,  though  it 
cd  as  bearing  date  when  it  would  have  issued  :  or  if  not,  varies  /ron* 

.  ,  .  ,  ...  ,  ,  .  thecourfe — See 

in  general,  it  ought  in  cases  like  the  present,  where  (as  Bofacrtb  w. 
is  alleged)  the  plaintiff  in  the  caveat  has  been  guilty  of  M ax-well, poji. 
fraud.  And  it  has  further  been  contended,  that  if  these  Calls  .,n  an 
points  are  not  tenable,  that  still  Bradford,  as  to  the  trea-  being  mconfif! 
sury  warrant  entry  of  600  acres,  ought  to  be  decreed  to  tent  with  other 
convey  on  the  ground  of  the  previous  survey  and  regis-  conuoiingcahs. 

try  of  Patterson  S  claim.  .  entries  are  to  be 

It  is  a  well  established  rule  of  law,  to  which  the  court  compared  with 
can  find  no  exception,  that  the  plaintiff  must  recover  by  tofee*"if 
the  strength  of  his  own  title,  without  regard  to  the  weak-  there^e  a  devi- 
ness  of  the  defendant’s.  And  the  analogous  rule  in  ation  therefrom 
equity,  that  the  complainant  must  shew  he  has  agood  and  d<?c" 

superior  equitable  right  to  the  thing  demanded,  before  as^pre-" 
he  can  wrest  the  legal  title  out  of  the  defendant,  whatever  emptions. 
may  be  the  means  by  which  it  was  acquired  ;  seems  to 
be  equally  well  established,  and  so  far  as  the  court  can  veyorona  pre¬ 
discover,  is  equally  free  from  exception.  emption  warrant 

These  rules  are  deducible  from  the  principles  of  na-  omit » ca}1  con- 

,  ,  yr  1  1  •  1  r.  .  l.  .  tamed  in  its  cer. 

tural  law.  Ir  the  complainant  has  no  right,  it  must  be  tifkate,  it  can- 

wholly  immaterial  to  inquire  whether  the  defendant’s  ti-  not  be  fupplied 

tie  is  good  or  bad-  It  is  a  maxim  in  courts  of  chancery, 

that  where  the  equity  is  equal,  the  legal  title  must  pre-  entry  together, 

vail ;  from  which  it  is  obvious  that  where  neither  party  as  is  done  on 

has  a  good  equitable  title,  the  complainant  cannot  reco-  f?tlefncnt  en- 

cries. 

^  .  But  the  pre- 

Many  authorities  have  been  cited  in  the  argument,  to  fumption  is, 

prove  that  equity  will  redress  wrongs,  and  prevent  mis-  chat  . the  ?.re_ 

i  •  r  °  1  \  .  emptioner  in- 

ctuel  ;  which  is  certainly  true,  when  applied  to  the  case  tended  to appro- 

oi  one  prosecuting  his  legal  or  equitable  right  which  has  priate  the  fame 

been  infringed  ;  but  none  of  the  cases  prove  that  either  }an<J  ,called 

a  court  or  law  or  equity  can  give  relief  to  those  who  cate>  unlefs  & 
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have  no  right :  indeed  it  would  be  strange  if  such  a  case 
did  exist. 

If  the  court  were  to  consider  Patterson’s  devisees,  who 
were  complainants  in  this  case,  as  holding  the  elder  pa¬ 
tent,  it  would  at  once  overturn  these  well  established 
principles.  It  would,  in  fact,  be,  to  convert  the  com¬ 
plainants  into  defendants,  and  thereby  enable  them  to  re- 
b  ind^a*  coverj  n°t  by  the  strength  of  their  own  equity,  but  by 
tcd.  the  weakness  of  Bradford’s,  who  is  really  the  defendant* 

and  holds  the  legal  title. 

But  it  is  urged  that  Bradford,  as  to  the  600  acre* 
entry,  should  be  decreed  to  convey  on  the  ground  that 

'  Patterson’s  claim  had  been  surveved  and  registered  be- 

^  ...»  *" 

,  fore  that  entry  was  made. 

This  question,  it  is  be  lieved,  has  not  been  heretofore 
directly  decided  in  this  court.  But  the  supreme  court  of 
the  United  States  has  decided  in  the  case  of  Wilson 
ia)  I  Craneh  Mason  (a),  that  a  survey  is  no  legal  appropriation  of 
45.  land,  under  the  land  law  of  Virginia,  unless  it  is  made 

pursuant  to  the  entry,  so  as  to  prevent  others  holding 
warrants  under  that  law  from  entering  the  same*  And 
although  the  decisions  of  that  court  may  not  necessarily 
form  a  precedent  for  this  court,  yet  its  decisions  are  cer¬ 
tainly  entitled  to  high  respect. 

Besides,  this  court  approve  of  the  general  principles 
of  that  decision.  ‘The  land  law  of  Virginia  unc  er  which 
those  claims  are  derived,  only  authorised  a  survey  to  be 
made  of  lands  previously  entered  for  in  the  manner  pre¬ 
scribed  by  law.  Every  survey,  therefore,  made  upon 
other  ground  than  that  appropriated  by  the  entry  by  vir¬ 
tue  of  which  it  purports  to  be  made,  was  an  unauthorised 
and  illegal  act ;  and  could  confer  no  right  as  against 
other  purchasers  under  the  laws  of  Virginia. 

And  this  court  cannot  think  that  the  survey  haying 
been  registered,  can  place  it  in  any  better  situation..  I  he 
returning  of  the  plat  and  certificate  of  survey  to  the  re¬ 
gister’s  office,  is  the  party’s  own  act ;  and  the  common¬ 
wealth  so  far  has  done  nothing  confirming  the  survey, 
or  waving  the  illegality  of  it.  And  although  the  party, 
by  proceeding  thus  far  upon  an  illegal  survey,  may  have 
bound  himself  so  that  he  cannot  retract,  it  does  not  fol¬ 
low  that  others  shall  also  be  bound  thereby.  The  con¬ 
trary  seems  deducible  from  the  law.  A  caveat  maybe 
f  ntered.agaiust  such  illegal  survey  at  any  time  before  the 
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grant  issues,  and  the  illegality  thereof  called  in  question 
in  that  mode  of  trial  at  law,  which  cannot  be  done  after 
the  patent  issues. 

But  it  is  urged,  that  there  must  be  some  point  at  which 
land  surveyed  contrary  to  entry,  would  not  be  subject 
to  appropriation  by  others.  And  several  former  deci¬ 
sions  of  this  court  have  been  cited,  in  which  it  has  been 
determined,  that  after  a  patent  has  issued  the  land  can¬ 
not  be  entered  for  by  another.  And  it  has  been  conten¬ 
ded,  there  is  the  same  reason  for  deciding  that  it  cannot 
after  the  survey  has  been  registered. 

There  is  an  obvious  difference  between  the  cases. 
When  a  grant  issues,  the  commonwealth  divests  herself 
of  the  legal  title  to  the  land,  and  vests  it  in  the  grantee. 
She  may  fairly  be  presumed,  from  the  act  of  granting, 
to  have  confirmed  the  survey,  and  to  have  waved,  on  her 
part,  all  objections  to  its  legality.  Until  the  patent  is¬ 
sues,  the  legal  title  is  in  the  commonwealth.  Other  per¬ 
sons  holding  warrants  would  therefore  have  a  right  to 
purchase  it,  or  make  an  entry  upon  it,  unless  the  party 
holding  the  survey  had  acquired  a  prior  or  better  equita¬ 
ble  title  theieto  ;  which  this  court  is  of  opinion  could 
only  be  done  by  having  made  a  special  entry  therefor, 
authorising  the  survey. 

As  Patterson’s  survey  is  confessedly  made  contrary 
to  entry,  in  part,  it  will  become  necessary  to  ascertain 
how  iar  the  entry  is  special,  and  how  far  the  survey  is 
confoi  rhable  thereto.  It  has  not  been  attempted  to 
shew  tnat  the  entry  is  wholly  vague  and  uncertain,  and 
if  it  had  been  made  must  have  been  unsuccessful. 

This  court  is  of  opinion  that  Nathaniel  Evans’s  settle¬ 
ment  entry,  as  assignee  of  John  Maxwell,  should  be  sur¬ 
veyed  in  a  square  figure,  with  lines  to  the  cardinal 
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points,  including  the  improvement  on  the  connected 
plat,  made  by  Robert  Patterson,  in  the  centre.* 


*  Its  calls  Wire,  “  lying  on  the  north  fork  of  Cane  run,  about  one  mile^be- 
low  the  Licking  creek  road,  including  an  improvement  made  by  Robert  Fat- 

tefThe  follov/ing  is  fo  much  of  the  conne&ed  plat  as  will  fhew  the  pofitionof 
the  cbjeCP,  and  the  manner  of  Purveying  deeded  by  the  court ; 


A,  B.  C.  D.— A  part  of  M’Dowell’s  military  furvey. 

K.  E.  F  H.— A  part  of  Chriftian’s  military  furvey.  .a 

L.  M.  N.  P .-Evans,  aihgnee  of  Maxwell’s,  fetekment,  asdiredled  to  ^ 

furvey ed  by  the  court,  with  the  improvement  in  the  centre. 

A,  E,  Q^I. —  Evans,  afiignee  of  Maxwell’s,  pre-emption,  as  directed  to  be 

Purveyed  by  the  ccurt> 

i  R  «;  n.T.k.O — Patterfon’s  pre-emption, 


u  ^  X.  <1  / 1 


by  the  court. 

’  g  _ Patterfon’s  improvement  on  the  north  fork  of  Cane  run. 

Near  the  letter  I,  and  in  M’Dowfcll’s  lurvey,  was  Patterion’s  improvement, 
on  the  fouth  fork  of  Cane  run. 

The  line  A,  E.  runs  about  N.  40  degrees  W. 

The  north  fork  of  Cane  run  palled  near  the  letter  G. — 1  he  fouth  fork  near 
the  letter  I— They  united  ne ay  N;  and  pallid  within  a  few  poles  ot  Evans  S 
improvement. 
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The  pre-emption  entry  of  Nathaniel  Evans,  assignee  Patterson’s 
pf  John  Maxwell,  called  for  in  Patterson’s  entry  by  the  oev“^s 
name  of  Maxwell’s  line,  calls  for —  Bra  b  for  d, 

“Beginning  at  the  north-west  corner  of  Samuel  Bradford 
M’Dowell’s  survey  of  2000  acres,  on  the  waters  of  Cane  p^TXER‘S0N’fi 
run,  to  run  from  thence  north-west  to  Col.  Christian’s  devifees. 
survey,  thence  south  70  degrees  east  along  said  line  a 
sufficient  distance  to  include  the  said  1000  acres,  and  al¬ 
so  the  settlement  of  400,  and  making  an  acute  angle  to 
strike  Col.  M’Dowell’s  north  line  300  poles  from  the 
beginning.” 

All  the  calls  of  this  entry  cannot  be  strictly  complied 
with,  for  a  north-west  course  from  the  beginning  will  not 
strike  Christian’s  line,  and  a  part  of  the  settlement  of 
400  acres  will  lie  within  Christian’s  military  survey,  with 
the  line  of  which  the  pre-emption  entry  calls  to  run. 

The  locator  must  be  presumed  to  be  acquainted  with 
Christian’s  line,  which  was  a  visible  marked  boundary, 
an  immediate  object  of  the  senses,  and  his  intention  to 
run  to  it  cannot  therefore  be  reasonablv  doubted.  But 

j 

the  true  course  which  would  enable  him  to  get  to  Chris¬ 
tian’s  line  was  not  traced  out  by  any  marked  or  visible 
line,  but  only  an  ideal  one,  so  that  he  might  very  readir 
ly  be  mistaken  in  the  true  course.  The  court  is  there¬ 
fore  of  opinion,  that  to  conform  to  that  call  of  the  entry, 
as  near  as  the  reason  of  the  thing  will  permit,  Max¬ 
well’s,  that  is,  Evans’s  pre-emption  line,  should  run  from 
the  beginning  as  near  a  north-west  course  as  may  be,  so 
as  to  strike  Christian’s  corner  at  the  letter  E.  on  the 
plat. 

The  same  reasons  advanced  above,  with  regard  to  the 
call  for  a  north-west  course,  will  applv  with  equal  force 
to  the  call  to  include  the  settlement  of  400  acres,  the  whole 
of  which  cannot  be  included  without  departing  from  the ' 
call  to  run  with  Christian’s  line,  a  visible  marked  boun¬ 
dary.  The  court  is  therefore  of  opinion  that  Evans’s, 
that  is,  Maxwell’s,  should  run  with  Christian’s  line  so  far 
as  that  a  line  run  from  Christian’s  line  (or  a  continua¬ 
tion  of  its  course,  if  necessary,)  will  strike  Col.  M’Dowell’s 
north  line  300  poles  from  the  place  of  beginning,  so  as 
to  include  1000  acres  for  the  pre-emption,  and  also  so 
much  of  the  settlement  as  lies  south  of  Christian’s  line, 
and  will  be  included  within  the  aforesaid  boundary. 

y *0  .1  .  » 
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Some  difficulties  present  themselves  in  deciding  how 
Patterson’s  pre-emption  entry  should  be  surveyed.  It 
is  contended  the  call  to  include  his  improvement  should 
be  rejected,  and  that  the  entry  can  derive  no  aid  from 
the  certificate.  They  certainly  are  to  be  compared  to¬ 
gether  for  the  purpose  of  discovering  whether  the  entry 
has  departed  from  the  ground  occupied  by  the  certifi¬ 
cate,  so  as  to  lose  the  dignity  of  a  pre-emption,  or  not. 
By  making  the  comparison,  the  inquirer  would  have  seen 
that  the  certificate  called  to  “  include  his  improvement 
on  the  north  fork  of  Cane  run,”  and  to  extend  west¬ 
wards  for  quantity.  And  although  if  the  entry  had  not 
called  to  include  his  improvement,  that  call  could  not 
have  been  supplied  by  taking  the  entry  and  certificate 
together,  as  would  be  done  m  the  case  of  a  settlement  en¬ 
try  and  certificate  ;  yet  when  both  the  certificate  and  en¬ 
try  call  to  include  his  improvement,  it  is  fairly  to  be 
presumed  the  same  one  was  intended  in  both,  unless  the 
other  calls  ol  the  entry  indicate  a  different  intention  , 
which  is  not  the  case  in  the  entry  under  consideration. 

It  is  proved  in  the  cause  that  at  the  time  Col.  M  Dowell 
went  with  a  company  from  Lexington,  upon  notice  gi¬ 
ven  in  that  place,  to  trace  the  lines  ol  his  military  survey, 
which  was  prior  to  the  date  of  Patterson  s  entry,  Robert 
Patterson  shewed  the  improvement  at  the  letter  G,  on 
the  north  fork  of  Cane  run,  to  some  of  the  company,  and 
informed  them  it  was  Francis  Patterson’s  improvement. 

It  is  also  proved  that  at  that  time  it  was  discovered 
the  improvement  on  the  south  fork,  near  tne  lettei  I, 
was  within  M’ Dowell’s  military  survey.  I  hese  cii- 
cumstances  strengthen  the  presumption  that  the  im¬ 
provement  at  G,  on  the  north  fork,  was  tne  one  called 
for  in  the  entry.  Besides,  the  improvement  at  I,  could 
not  be  included  without  crossing  and  going  outside  ol 
the  boundary  lines,  which  are  certainly  given  in  the  en¬ 
try,  when  the  improvement  at  G,  is  found  in  the  direc¬ 
tion  which  the  entry  shews  the  locator  intended  to  run 
off  from  the  given  lines  for  his  quantity.  A  subsequent 
locator  would,  from  reading  the  entry,  be  induced  to 
search  for  the  improvement  in  the  quarter  where  it  is 
found.  It  was  at  a  large  spring,  upon  or  near  the  north 
fork  of  Cane  run  ;  and  as  improvements  were  very  gene¬ 
rally  made  on  water  courses  and  at  springs,  an  inqui¬ 
rer  would  naturally  have  searched  up  the  branch  for  it  j 


SPRING  TERM,  180?. 


109 


and  if  he  had  done  so,  he,  in  searching  reasonable  tlis-  PdAeT™* 
tance  might  have  certainly  found  it.  There  is  no  proof  vi. 
that  any  c?ther  improvement  existed  near  it,  so  as  to  ren-  B= 
der  it  doubtful,  when  found,  whether  it  was  the  one  m- 

11  Patterson’s 

16  Ths  court  is  therefore  of  opinion,  that  the  call  for  the  devuees. 
improvement  cannot  be  rejected,  and  that  the  circuit 
court  decided  correctly  in  directing  the  improvement  at 
G  to  be  included  in  Patterson’s  survey. 

Bat  this  court  is  of  opinion  the  circuit  court  erred  as 
to  the  manner  in  which  they  have  directed  the  survey  to 
be  made.  It  is  a  reasonable  rule  in  the  construction  oi 
entries,  that  the  survey  shall  be  made  in  a  right  angled 
figure,  with  the  opposite  lines  of  equal  length,  unless 
the  calls  of  the  entry  require  a  different  figure.  And 
this  rule  corresponds  with  what  seems  to  have  been  the 
intention  of  Patterson’s  entry,  and  could  have  been  ap¬ 
plied  with  little  variation,  if  the  locator  had  not  oeen 
mistaken  in  the  quantity  of  ground  which  would  be  em¬ 
braced  in  such  a  survey,  including  the  improvement. 

If  the  situation  of  the  improvement  nad  permitted,  the 
court  would  have  directed  the  upper  line  of  the  survey 
to  be  made  as  long  as  the  lower  one  oi  400  poles  called 
for  in  the  entry.  But  from  the  situation  of  the  improve¬ 
ment,  too  much  land  would  be  included  in  the  survey,  it 
that  were  done.  The  upper  end  of  the  survey  then  should 
be  made  as  wide,  or  in  other  words,  the  upper  line  as  mug, 
as  the  situation  of  the  improvement  and  the  other  xa.ls 
in  the  entrv  will  permit.  This  court  is  therefore  of  opi¬ 
nion,  that  Patterson’s  survey  should  begin  n  -teteEv  an.  s 
upper  line,  assignee  of  Maxwell,  strikes  M  Doweifs 
line,  and  run  the  course  of  Evans  s,  or  Maxwell  »  lac, 
of  whom  Evans  is  assignee,  40d  poles,  and  ironi  the  oe- 
ginniug  with  M’Doweli’s  line  to  his  north-east  corner  ; 

'  and  then  with  M’Dowell’s  east  lme  so  tar  that  a  line 
drawn  at  right  angles  thereto  wul  nare.y  include  Pattei- 
son’s  iraorovement  at  G,  from  whicti  a  line  should  be 
extended  at  right  angles  to  the  last  mentioned  line,  sof* 
as  that  a  line  from  the  termination  ^hereof  m  tlm  end 
the  first  line,  400  poles  from  the  place  ol  beginning,  \uu 
Include  the  quantity  oi  1000  aciv^. 
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^  •  HELM’S  heirs  os.  CRAIG. 

An  entry  held  "I  HE  following  opinion  was  delivered  at  the  spring, 
deficient  in  d€.  term  1806:—' The  only  thing  to  be  considered  in  this 

Supported  as  To  c.ause> is>  whethcr. the  improvement  called  for  in  the  cer-' 
notoriety*  tificate  under  which  the  complainants  claim,  has  been 
identified  and  proved  to  possess  such  a  degree  of  noto¬ 
riety  among  those  who  were  conversant  in  that  part  of 
the  country,  as  was  sufficient  to  convey  a  notice  to  sub¬ 
sequent  inquirers  and  locators  that  the  land  had  been 
appropriated  by  the  complainants’  ancestor.  It  is  in 
proof  in  the  cause  that  there  were  two  improvements 
made  for  Leonard  Helm,  by  the  company  of  which  he 
was  a  member,  on  the  east  fork  of  Jessamine  ;  and  that 
in  1776,  both  those  improvements  were  known  to  the 
people  residing  at  Harrodsburg,  who  were  concerned  in 
lands  in  that  quarter,  as  Helm’s  improvements.  It  is 
true,  that  the  circumstance  of  Helm’s  having  two  im¬ 
provements  in  the  vicinity  of  each  other,  and  his  calling 
for  one  only  in  his  certificate,  without  distinguishing 
which  he  intended  to  lay  his  claim  on,  may,  at  first  view^ 
seem  to  produce  uncertainty  ;  but,  when  it  is  consider¬ 
ed  that  an  extraordinary  degree  of  labor,  to  wit,  split¬ 
ting  boards,  and  sowing  turnip  seed,  was  bestowed  on  the 
improvement  at  A,  strongly  indicating  a  design  of  spe¬ 
cial  appropriation,  there  can  remain  no  doubt  but  that 
improvement  was  his  choice,  in  exclusion  of  the  other, 
and  must  have  been  the  one  called  for  in  the  commis¬ 
sioners’  certificate  ;  more  especially,  as  the  improve¬ 
ment  at  A,  is  nearer  the  distance  called  for  in  the  entry, 
from  the  mouth  of  the  branch  whereon  the  improve¬ 
ments  are  situated,  than  the  one  higher  up  the  branch. 
The  court  below,  therefore,  certainly  erred  in  dismissing 
the  complainants’  bill,  which  should  have  been  sustained 
for  so  much  of  the  land  in  contest  as  will  be  comprehen¬ 
ded  within  the  bounds  of  the  complainants’  settlement 
and  pre-emption,  when  the  settlement  is  laid  down  in  a 
square,  with  the  improvement  at  A,  in  the  centre,  the 
lines  running  to  the  cardinal  points,  and  one  half  of  the 
pre-emption  laid  on  the  north  of  the  settlement,  and  the 
other  half  on  the  south. 

A  re-hearing  was  obtained,  and  the  cause  re-argued 
this  term,  and  the  following  opinion  delivered  : 

By  the  Court. — This  is  a  contest  for  land  in  chan¬ 
cery.  Heim’s  heirs  were  complainants  in  the  original 
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suit,  and  Craig  was  defendant.  Craig  relied  solely  on  Hilm’s  heirs 
having  the  elder  legal  title,  of  which  he  cannot  be  dives-  Csaig, 
ted,  until  Helm’s  heirs  have  shewn  that  they  claim  under 
an  equitable  title  of  prior  date.  They  rely  on  the  fol¬ 
lowing  location  and  entries  : 

November  the  18th  1779,  “  Leonard  Helm,  by  Col. 

George  Rogers  Clarke,  this  day  claimed  a  settlement  and 
pre-emption  to  a  tract  of  land  lying  on  a  branch  of  Jessa¬ 
mine  creek,  a  branch  of  Kentucky,  about  three  miles  from 
the  mouth  of  the  said  creek,  by  the  said  Helm  improving 
the  same  in  the  year  1776,  and  residing  in  the  country 
twelve  months  since.  Satisfactory  proof  being  made  to 
the  court,  they  are  of  opinion  the  said  Helm  has  aright 
to  a  settlement  of  400  acres  of  land,  including  the  said 
improvement,  and  the  pre-emption  of  1000  acres  ad¬ 
joining,  and  that  a  certificate  issue  accordingly.” 

“  December  the  7th,  1779,  Leonard  Helm  enters  400 
acres  by  certificate,  See.  lying  on  a  branch  of  Jessamine 
creek,  a  branch  of  Kentucky,  about  three  miles  from 
the  mouth  of  said  creek.” 

a  July  the  18th  1780,  Leonard  Helm  enters  a  pre¬ 
emption  warrant  of  1000  acres  adjoining  his  settlement 
on  Jessamine  creek,  on  the  upper  and  lower  side.” 

It  appears  that  the  court  below  decreed  the  bill  of  the 
complainants  to  be  dismissed,  with  costs  ;  that  on  an 
appeal,  this  court,  at  a  former  term,  were  of  opinion  that 
the  location  and  entries  which  have  been  recited  ought  to 
be  sustained  ;  and  decreed  that  the  complainants  should 
recover  of  the  defendant  so  much  of  his  land  as  inter¬ 
fered  with  theirs,  as  should  be  found  to  lie  within  surveys 
made  on  Helm’s  settlement  and  pre-emption,  when  laid 
off  as  directed  by  the  decree.  And  on  it  being  sugges¬ 
ted  by  the  counsel  for  Craig,  that  this  decree  was  erro¬ 
neous,  a  re-hearing  was  ordered,  on  several  points  then 
exhibited  ;  the  first  of  which,  is,  that  neither  of  the  im¬ 
provements  shewn  as  Leonard  Helm’s,  was  so  notori¬ 
ous,  or  so  decribed  by  either  the  certificate  granted  to 
him  by  the  commissioners,  or  his  entries  with  the  sur¬ 
veyor,  as  to  authorise  the  establishment  of  this  claim. 

Helm’s  claim  not  only  being  of  prior  date,  but  of  supe¬ 
rior  dignity  to  that  of  Craig’s,  seems  to  deserve  great  in¬ 
dulgence  in  supporting  it.  Rut  when  tested  by  the  land 
law,  and  the  current  of  decisions  in  similar  cases,  this 
court  now  finds  itself  constrained  to  change  its  former 
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opinion  j  because  the  location  and  entries  call  to  include, 
an  improvement  made  by  Leonard  Helm  on  a  branch  of 
Jessamine  creek,  about  three  miles  from  the  mouth  of 
the  said  creek  ;  and  two  improvements  made  by  Leonard 
Helm  are  shewn,  about  three  or  four  miles  from  the 
mouth  of  an  east  branch  of  Jessamine,  and  about  six  or 
seven  miles  from  the  mouth  of  the  creek.  The  gram¬ 
matical  and  most  obvious  construction  of  the  call,  is  the 
mouth  of  Jessamine  ;  and  there  is  nothing  to  enable  the 
court  to  pronounce  that  the  mouth  of  the  branch  was  in¬ 
tended  ;  so  that  this  description  would  rather  tend  to 
mislead  than  to  guide  other  persons  to  those  improve¬ 
ments.  But  could  it  with  propriety  be  presumed,  that 
Jessamine  creek  was  well  known  about  that  time,  the 
plat  exhibited  in  the  suit  shews  that  there  were  other 
branches  emptying  into  the  creek  which  fit  the  calls  in 
question  equally  well,  or  better  ;  and  it  is  conceived  it 
would  be  imposing  an  unreasonable  task  on^other  loca¬ 
tors,  to  explore  all  those  branches  to  find  Helm’s  im¬ 
provement.  ;  not  to  say,  that  the  east  branch  on  which 
the  improvement  is  shewn  had  an  appropriate  name  long 
before  Helm  obtained  a  certificate  for  his  settlement  and 
pre-emption,  and  it  not  having  been  called  for  by  that 
name,  would  tend  to  deception.  The  imperfections  of 
the  calls  in  Helm’s  location  and  entries  which  have  been 
examined,  are  so  great  that  they  could  only  have  been 
cured  by  his  improvement  or  improvements  having  been 
generally  known  to  those  acquainted  with  that  part  of 
the  country.  But  so  far  from  this  having  been  proven 
to  be  the .  case,  it  does  not  even  appear  that  they 
were  known  to  the  greater  number  of  the  persons  who 
were  conversant  in  their  vicinity.  These  being  the  im¬ 
pressions  of  the  court,  on  a  review  of  the  case,  it  is  unne¬ 
cessary  to  notice  the  other  points  which  have  been  made; 

Former  decree  reversed. 


RESPASS  and  MELTON  vs.  ARNOLD. 

The  Opinion  of  the  Court.- — In  this  case  the.  ap¬ 
pellants  hold  the  elder  legal  title  to  the  land  in  contest  ; 
which  cannot  be  taken  away  from  them,  unless  the  ap¬ 
pellee,  who  was  complainant  in  the  original  suit,  can 
shew  a  superior  equitable  title  thereto.  It  will  there- 
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fore  be  necessary  to  investigate  the  several  entries  under 
winch  the  k  appellee  claims  the  land,  before  it  can  be 
material  to  take  notice  of  that  ol  the  appellants. 

It  seems  to  this  court,  from  the  proofs  in  the  cause, 
and  examination  of  two  of  the  entries  held  by  the  ap¬ 
pellee,  the  one  for  400  acres,  made  in  the  name  of  Tho¬ 
mas  Christy,  and  the  other  for  400  acres,  made  in  the 
name  of  John  Duncan,  that  both  those  entries  are  so  en¬ 
tirely  vague  ana  uncertain,  as  to  make  it  unnecessary  to 
state  the  particular  objections  t6  them.  Both  these 
claims  were,  in  the  opinion  or  this  court,  very  properly 
rejected  by  the  decree  of  the  general  court. 

The  appellee  also  claims  the  land  by  virtue  of  the  fol¬ 
lowing  entry,  of  which  he  has  become  the  proprietor,  to 
wit: 

u  May  the  20th  1780,  William  Pannel,  assignee  of 
William  Dunlap,  who  was  assignee  of  John  Burger,  en¬ 
ters  400  acres  upon  a  pre-emption  warrant  No.  709,  ly¬ 
ing  on  Hinkston’s  branch  of  Licking  creek,  about  8 
miles  from  Ruddle’s  station,  on  the  trace  that  leads  from 
Licking  to  Lexington,  including  a  spring,  and  running 
down  said  branch  lor  quantity.”  A.nd  John  Burger’s 
ceitificate,  on  which  it  is  founded,  is  in  eVery  material 
respect  the  same* 

Tne  stieam  on  which  this  entry  has  been  surveyed, 
does  not  appear  ever  to  have  been  generally  known  by 
the  name  of  Hinkston’s  branch  ;  but  it  is  satisfactorily 
proven,  that  from  the  year  1776,  it  was  notoriously 
called  and  known  by  the  name  of  Townsend’s  run,  or 
or  creek*  That  call  then  in  the  entry  is  so  far  from 
gi\ing  correct  information  to  others,  that  it  must  have 
led  them  astray,  unless  some  other  call  in  the  entry  is 
sufficient  to  correct  the  mistake,  and  point  out  the  branch 
intended.  It  has  been  contended,  that  such  is  the  case  ; 
and  that  the  ambiguity  is  removed  by  the  call  for  the 
road  leading  from  Licking  to  Lexington. 

It  appears  from  the  plat  filed,  and  the  proofs  in  the 
cause,  that  the  read  leading  from  Ruddle's  station ,  which 
was  situated  on  the  south  fork  of  Licking,  runs  up  this 
branchdrom  the  mouth,  out  at  the  head.  This  circum¬ 
stance  seemed  at  first  to  give  some  plausibility  to  the  ar¬ 
gument  ;  but,  on  examination,  there  is  nothing  in  it. 
Ibis  road  was  not  in  fact  a  road  from  Licking,  pro¬ 
perly  speaking,  to  Lexington,  but  the  road  setting  out 
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md  leading  from  Ruddle’s  station,  on  the  south  fork  of 
Lichin^,  to  Lexington ;  and  the  name  it  bore  corres¬ 
ponds  lith  the  fact ;  for  it  is  proven  by  all  the  witnesses 
that  it  was  always  called  the  road  from  Ruddle  s  station 

l°  The  entry  not  having  described  this  road  e'*u[chTt 

cording  to  the  truth  of  the  fact,  or  the  name  by  which  it 
was  exclusively  known,  must,  at  least,  have  rendeied  it 
“Sr^to  other’s,  whether  this  road  was  intend¬ 
ed  to  be  described ;  when  the  entry  does  not  describe 
or  call  for  the  road  leading  from  Ruddle  s  station,  a 
subsequent  locator  could  not  readily  presume  so  mate¬ 
rial  a  part  of  the  description,  could  have  been  omitted 
through  mistake.  He  would  be  induced  “suppose  this 
was  not  the  road,  but  some  other  one  which  did  in 
from  main  Licking  to  Lexington. 

Bin  it  is  urged  that  die  call  to  lie  about  eight  miles 
from  Ruddle’s  station,  rendered  both  the  branc  an 
road  certain,  as  this  is  the  only  road  leading  rom  ic 
ingor  any  of  its  waters,  to  Lexington  which  the  d.s- 
tance  would  reach  ;  and  because  no  other  such  road,  at 
Lnv  distance,  is  shewn.  When  both  the  branch  and 
if  the  ones  shewn  were  really  meant,  ate  so  un¬ 
truly  described,  the  court  cannot  believe  the  call  for  the 

d  S  eight «»««,  a.  urfijto 

remove  the  uncertainty.  It  would  be  a  criterion  to 

which  no  subsequent  locator  should  be  required  to  resort, 

to  ascertain  this  to  be  the  road  and  trace,  when  the  loca- 

*  of  thi-  entry  bad  it  in  his  power  to  give  one  so  muc. 
,01  of  t  -3  -  ...  r  t^e  weii  known  names 

more  certain theSroad  from  Ruddle’s  station  to 
Townsend  s  nm ^nd  th^  ^  from  Licking  to 

Lexington",  within  about  eight  miles  of 

WiJ;om  this  view  of  the  case,  it  will  scarcely  be  neces¬ 
sary  to  observe,  that  the  call  for  including  a  spring ;  can¬ 
not  aid  the  entry  ;  which  must  be  uncertain  without  the 

aid  of  tlie  other  calls.  ;  f  t-up  entrv 

In  every  view  which  the  court  can  tak 
■*« L consideration,  it  seems  entirely  destitute  of  that 
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certainty  and  precision  requisite  in  a  valid  entry.  The 
general  court  therefore  did  right  in  rejecting  it. 

The  only  remaining  entry -of  the  appellee  to  be  consi¬ 
dered,  ia  the  one  sustained  by  the  general  court.  It  is  in 
the  following  words  : 

“  February  21st  1783,  Robert  Moseby  withdraws  his 
entry  of  1000  acres,  made  with  the  surveyor  of  Ken¬ 
tucky,  May  the  11th  1780,  and  re-enters  the  same  again 
on  Townsend  creek,  a  branch  of  Licking,  about  nine 
miles  from  Ruddle’s  station,  near  a  south-east  course, 
joining  and  running  along  Williarn  .M’Cune’s  pre-emp¬ 
tion  line,  on  the  lower  side,  that  runs  a  north-east  course, 
and  taking  in  John  Killgore’s  improvement  made  in 
177G,  and  running  down  each  side  of  the  creek  for  quan¬ 
tity.” 

William  M’Cune’s  pre-emption  entry  of  900  acres, 
made  December  5th  1782,  calls  to  join  his  settlement 
on  the  lower  side,  and  to  run  down  the  run  on  both  sides 
for  quantity.  His  settlement  entry,  made  June  24th 
1780,  which  is  in  the  words  of  his  certificate,  calls  for 
lying  near  the  head  of  Hinkston’s  creek,  waters  of  the 
south  fork  of  Licking,  on  the  road  leading  from  Ruddle’s 
station  to  Elkhorn. 

It  has  already  been  sufficiently  shewn,  that  the  call 
for  Hinkston’s  creek,  would,  without  other  description 
correcting  or  explaining  it,  be  false  and  delusive,  when 
applied  to  the  branch  on  which  the  surveys  under  con¬ 
sideration  have  been  made.  But  the  other  call  in 
M’Cune’s  settlement  entry,  to  lie  on  the  road  leading 
from  Ruddle’s  station  to  Elkhorn,  seems  to  remove  that 
uncertainty  in  a  great  measure  ;  as  the  plat  and  proofs 
in  the  cause  shew  that  the  road  called  for,  which  is  the 
same  leading  to  Lexington,  runs  up  this  creek  the  whole 
length  thereof,  and,  crossing  the  dividing  ridge,  passed 
over  to  Elkhorn. 

If  M’Cune’s  entry  had  called  for  any  particular  spot 
or  object  on  that  road,  to  v/hich  his  claim  could  with 
certainty  have  been  attached,  it  might  have  been  good. 
But  the  entry  only  calls  to  lie  near  the  head  of  the  creek  j 
an  expression  so  loose  and  indefinite  as  to  make  it 
wholly  uncertain.  It  is  a  relative  term,  expressing  no 
definite  idea,  and  therefore  incapable  of  pointing  out  any 
particular  distance  from  the  head  of  the  creek,  at  which 
the  land  was  intended  to  be  located.  Indeed,  M’Cune’s 
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Respass,  &c.  settlement  entry  has  no  locative  call  in  it;  and  consists 
.  w  of  general  description  only. 

rnolp.  jp  Moseby’s  entry,  in  calling  for  M’Cune’s  pre-emp- 
tion  line,  is  supposed  to  relate  to  the  pre-emption  entry, 
it  must  be  equally  vague  and  uncertain. 

But  it  is  urged,  and  perhaps  With  propriety,  that  the 
call  must  be  considered  as  having  relation  to  the  survey 
which  had  previously  been  made  oi  M  Cune  s  pre-emp¬ 
tion  ;  and  that  the  call  for  the  survey,  under  the  cir¬ 
cumstances  of  this  case,  is  a  good  and  certain  one. 

William  M’Cune’s  pre-emption  survey  was  made  on 
the  21st  day  of  January  1783,just  one  month  before  the 
date  of  Moseby’s  entry.  There  is  no  proof  oi  its  having 
acquired  in  the  interim  any  degree  of  notoriety ;  and 
the  certificate  of  survey,  so  far  as  appears  to  the  court, 
might  have  still  remained  in  the  pocket  of  the  deputy 
surveyor.  The  call  for  it  must,  therefore,  in  reason  and 
under  the  authority  of  the  decisions  in  Key  vs .  Mat- 
son  (a),  and  Moore  vs .  Whitledge  and  Reno  {b\  be  con¬ 
sidered  as  altogether  uncertain  and  defective  ;  unless 
the  place  at  which  it  was  to  be  found,  is  so  described  in 
Moseby’s  entry,  that  others  might  with  reasonable  in¬ 
dustry  have  certainly  found  it.  This  the  courtis  of  opi¬ 
nion  has  not  been  done.  And  even  if  an  inquirer  had 
found  the  lower  line  of  M’Cune’s  pre-emption,  he  could 
not  have  known  it  to  be  the  line  intended.  Indeed,  he 
would  have  been  led  to  suppose  it  was  not,  on  account  of 
its  varying  so  materially  in  its  course  from  that  described 

in  the  entry.  - 

The  exhibits  in  the  cause  prove  that  there  were  other 

surveys  made  on  the  road,  before  the  date  of  Moseby  s 
entry,  corresponding  as  well  with  the  description  con¬ 
tained  in  it ;  and  none  of  them  having  been  recorded,  so 
far  as  appears  to  the  court,  the  uncertainty  must  have 
been  increased  thereby. 

The  call  in  the  entry  for  “  taking  in  Killgore  s  im¬ 
provement,’5  is  equally  uncertain.  Its  situation  is  not 
described,  and  it  was  made  nearly  half  a  mile  from  the 
road,  entirely  out  of  view  of  the  passengers,  d  here 
were  several  other  improvements  near  it,  and  equally 
well  corresponding  with  the  other  calls  in  the  entry  ; 
and  it  was  so  far  from  possessing  notoriety,  that  it  does 
not;  appear  any  person  besides  Killgore  himself,  ever  saw 
it,  until  after  Moseby’s  entry  was  made*  From  the  a  ^ 
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considerations,  it  seems  to  this  court  that  the  said  entiy,  Re 
made  in  the  name  of  Robert  Moseby,  cannot  be  sup-  A*w. 
ported;  and  that  the  general  court  erred  m  decreeing 
ppon  it  in  favor  of  the  appellee.- - -Decree  reversed. 


DAY  vs.  GREEN, 


May  30 tb. 


GREEN  brought  suit  against  Day,  for  not  perform-  Aperfbn  of- 
ing  some  carpenter’s  work  in  a  workman-like  manner  ~ 

On  the  trial  Dav  offered  his  brother,  Rawley  Day,  as  a  djrea  &  cer. 

_  ,„:tnPSS  He  'was  objected  to  by  Green,  as  being  m-  tain  inter. ft  m 
a  Witness,  X  J  #  j  I  tvrnv^rl  that  the  event  o!  the 

terested.  Witnesses  were  intro  u  P  ,  fuit,  to  render 

after  the  defendant  had  undertaken  the  work,  he  em-  him  incompe. 
ployed  Rawley  Day  to  assist  ^™’  “d  agreed  *at  Haw-  «*.  ^ 

ley  should  be  paid  out  of  what  he  was  to  receive  ot  ^  ^  doubtlul 
Green  in  proportion  to  the  wortc  he  did  ;  and  that  atter  whethtr  a  wit. 
the  work  was  done,  the  brothers  settled,  and  passed  a  re-  ner,  i,  interef- 
ceip't.°  The  witness  offered  to  swear  he  was  not  interes- 
tedin  the  event  ofthe  suit.  But  the  mleiior  court  dt  to  let  the  ob. 
eided  he  was  not  a  competent  witness,  jeaiongo  to  the 

A  verdict  and  judgment,being  entered  for  the  plain-  credibility  on.y 

tiff.  Day  brought  his  writ  ot  error.  The  following  was 
The  Opinion  of  the  Court.— The  third  error  as¬ 
signed,  is,  that  the  circuit  court  erred  in  refusing  the 
testimony  of  Rawley  Day  upon  the  trial.  1  his  objec¬ 
tion  seems  to  this  court  to  be  well  founded. 

It  does  not  appear  from  the  bill  of  exceptions,  that  he 
had  any  direct  or  certain  interest  in  the  event  of  the 
suit,  or  that  the  question  to  be  tried  between  the  plai  n  i 
and  defendant  would  certainly  affect  his  interest,  if  dec  - 
ded  either  way.  The  witness  was  not  an  original  joint 
undertaker  of  the  work,  and  therefore  in  no  way  re¬ 
sponsible  to  the  plaintiff,  nor  could  he  be  responsible 
as  a  partner  to  the  defendant.  If  responsible  to  the 
defendant  at  all,  it  would  be  only  on  the  conn  act  e- 
tween  the  plaintiff  and  the  witness  as  his  hireling. 

'  The  bill  of  exceptions  shews  too  that  the  defendant  and 
witness  had  settled  for  the  work  done  by  the  witness, 
and  that  a  receipt  had  passed  tor  it. 

'  The  witness  having  done  part  of  the  work,  no  douot,  ^Ara 
would  produce  some  bias  on  his  mind  in  i25i—  Baring 

defendant ;  but  that  would  only  go  to  his  credioi  1  y,  Rmkr,  t 
and  not  to  his  competency.  Andif  there  be  a  bare  pos-  Hen.  o 
■  jjbilitj-,  or  even  a  remote  probability,  ol  some  indued 
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^ Y  interest,  the  objection  can  only  be  considered  in  the  same 

Cre*n,  light.  In  cases  where  it  is  doubtful  whether  the  witness 
is  interested  or  not,  it  is  generally  better  to  let  the  ob¬ 
jection  go  to  the  credibility  only.  A  witness  should  not 
e  excluded  altogether,  unless  his  interest  certainly  ap¬ 
pears.  J  1 

This  court  is  therefore  of  opinion,  that  the  circuit 
court  erred  in  refusing  to  permit  Rawley  Day  to  be 
sworn  as  a  witness. - -Judgment  reversed.* 

tn'c/Tf  1‘ NMs'  M  l8o8>  as  ‘°  obj'ai“ns  “  **  ««*«- 


May  30/& 


HU.JNJJJLKSON  vs.  STAINTON. 


A  bond  con-  By  the  CouRT.-^-The  fourth  error  assigned,  alleges 
payment *'°of  obli8a^  declared  on  is  a  bond  with  a  collateral 

«  500  dollars  aild  t^at  therefore  the  finding  of  the  jury 

3n  horfes,”  is  a  should  have  been  for  the  penalty  to  be  discharged  by  the 
bond  with  col-  damages.  °  7 

lateral  corn),.  The  fifth  error  assigned,  alleges  that  the  judgment 
On  bonds  with  should  have  been  for  the  penalty  to  be  discharged  by  the 

SSrSeT,:  ,damageS’  Td  *e  com  erred  in  giving  judgment  for  in-, 
mages  muft  be terest  not  f°und  by  the  jury,  it  being  a  bond  with  a  colla- 
aflefled  by  a  ju-  teral  condition. 

2  take  I’jZT-  y,TheSer  TT  J*  c?nS'dered  toSether'  The  con- 
ment  without  a  dltlon  of  the  bpnd  is  for  the  payment  of  $  500,  in  horses, 
jury.  at  cash  valuation  of  two  men  mutually  chosen,  or  other 

f  °d1  c°nvertabAle  trade,  on  or  before  the  20th  day  of 
fall  term  i8o8*  APnl  1802*  A  writ  °*  inquiry  was  taken  in  the  cause, 
SV?i!  t  ?  , on  tbe  execution  thereof,  the  jury  found  one  penny 

no i j?  The  j udrtnt  of  th,e  court  thereon  is  for 

reft  as  a  matter  ®.  1(j00>  Cthe  amount  ol  the  penalty  of  the  bond)  to  be 

Of  right,  on  discharged  by  the  payment  of  g  500,  with  interest  there- 
contracts  for  oil  till  paid. 

p  Whether  it  It:  seems  to  the  court  that  this  bond  must  be  consider¬ 
ate  allow-  ed  as  a  bond  with  a  collateral  condition.  It  is  a  condi- 

pendT  r  ct  f.Z  -  Pay™ent  property,  and  the  expression 

cumftances  pro-  ^  D  ’  ls  used  as  the  measure  of  the  quantum  of  pro¬ 

per  for  the  con-  perty  to  be  paid.  It  is  a  direct  contract  for  property 
jideration  of  a  and  money  could  be  recovered  indirectly  only,  for  a 
failure  in  the  payment  of  the  property,  or  a  compliance 
with  the  contract :  as  the  sum  mentioned  could  only 
opei  ate  as  the  measure  of  the  quantity  of  property  to  be 
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delivered,  had  it  been  tendered  on  the  day,  it  can  Only  Hendirson 
be  evidence  of  the  quantity  of  damages  the  obligee  has  a  stmn ton: 
right  to  recover  for  a  breach  of  the  condition,  and  is  not 
a  direct  debt. 

There  might  be  cases  where  the  obligee  would  have 
a  right  to  recover  more  than  the  sum  mentioned :  in 
other  cases  he  ought  to  recover  no  more,  accoiding  to 

circumstances.  , 

The  law  does  not  give  interest  as  a  matter  of  right,  on 
contracts  for  property.  Whether  it  should  be  allowed 
or  not,  depends  on  a  variety  of  circumstances,  in  such 
contracts  ;  and  these  circumstances  are  proper  for  the 
consideration  of  a  jury.  Although  justice  might  re¬ 
quire,  in  general,  that  it  should  be  given,  yet  in  cases 
specially  circumstanced,  it  might  operate  manifest  in¬ 
justice.  Those  special  circumstances,  shewing  that  in¬ 
terest  ought  not  to  be  allowed,  the  defendant  might  give 
in  evidence,  in  mitigation  of  damages,  upon  the  execu¬ 
tion  of  a  writ  of  inquiry.  #  . 

The  circuit  court  therefore  erred  in  rendering  judg¬ 
ment  for  interest  in  this  case,  without  the  sam£  having  ^  See 

been  found  by  the  jury  («).  .  ton  vs.  Scant - 

Both  the  verdict  and  judgment  are  informal.  The  land,  $oJl. 
verdict  ought  to  have  found  the  value  of  the  property, 
and  interest,  if  the  jury  thought  proper  to  allow  it, 
jointly,  as  damages  for  the  breach  of  the  condition  of  the 
bond  :  and  the  judgment  should  have  been  rendered 
for  the  penalty  of  the  bond,  to  be  discharged  by  the  da¬ 
mages  found  by  the  jury. - Judgment  reversed. 


LINGINFETTER,  &c.  vs.  LINGINFETTER.  May^oth. 

Opinion  of  the  Court. — This  is  a  question  upon  a  man  duly 
the  establishment  of  the  will  of  Bernard  Linginfetter,  made  a  will, 
deceased  ;  so  that  the  facts,  as  well  as  the  law,  are  to  revoked  \ 
be  adjudicated  on  by  this  court.  The  writing  contend-  mer  will}  he 
ed  for  by  the  plaintiffs,  as  the  last  will  and  testament  of  afterwards  de- 
said  Bernard,  is  dated  on  the  first  day  of  April  1803,  and  18  Jj," 

is  the  same  which  was  produced  to  the  Fayette  county  with  an  inten- 
court,  and  by  them  was  refused  to  be  admitted  to  record  ;  tion  thereby  to 
because,  in  their  opinion,  the  said  will  was  revoked  by  fj,e  former  w^ 
the  said  testator  in  his  life  time,  by  his  having  executed  and  died  under 
another  writing,  purporting  to  be  his  will,  subsequent  to  thefe  dreum- 
the  time  at  which  the  first  will  was  executed. 
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Itnginfet- 

TER,  &C. 

•VS. 

Lingineet- 

TER. 

irser  will  was 

held  valid. 

A  ts  of  j  796-7 
“  *  377- 


The  substance  of  the  testimony,  so  far  as  the  same  is 
thought  material,  is  contained  in  the  following  state¬ 
ment  : 

The  will  now  under  consideration  is  proved  by  three 
of  the  four  subscribing  witnesses  thereto,  to  have  been 
signed  by  them  in  the  presence  and  at  the  request  of  the 
said  testator.*  who  declared  the  same  to  be  his  last  will 
and  testament. 


It  is  also  proved,  that,  subsequent  to  that  time,  the  tes¬ 
tator  had  another  will  drawn,  which  was  also  executed 
by  him  in  like  manner  ;  and  it  is  admitted  by  the  plain- 
tiffs  that  in  the  will  last  drawn  there  was  a  clause  express¬ 
ly  revoking  all  former  wills*  It  is  further  in  evidence, 
that  the  writing  last  mentioned  w  as  destroyed  by  the 
testator,  in  his  life  time  ;  or  at  leaw  by  his  direction  ; 
and  after  it  w  as  destroyed  he  declared  that  the  v; ill  writ¬ 
ten  by  Parker  (which  is  the  one  now*  in  contest)  should 


be  his  last  will  and  testament. 

There  is  no  testimony  shewing  that  the  testator  ever 
entertained  an  idea  ol  dying  intestate,  and  leaving  his 
properfvto  the  disposition  of  the  law  ;  so  far  from  it,  he 
appears  in  his  last  illness  to  have  been  extremely  solici¬ 
tous  so  to  arrange  his  business  as  to  prevent  all  contro¬ 
versy  among  his  heirs  after  his  death  ;  and  a  very  short 
time  previous  to  his  death,  and  alter  the  will  last  made 
had  been  destroyed,  he  seemed,  in  a  conversation  with 
one  of  the  witnesses,  to  felicitate  himself,  because  he  had 
so  fixed  his  estate,  that  no  controversy  could  arise  about 
his  property  among  his  heirs- 

There  is  also  evidence  of  the  testator  having  repeat¬ 
edly  observed,  that  he  intended  to  give  a  greater  portion 
of  his  estate  to  some  of  his  children  than  to  others,  be¬ 
cause  they  had  rendered  him  greater  services.  It  also 
appears,  that  the  testator  had  both  wills  ill  his  house* 
and  that  the  one  last  written  Was  destroyed,  and  the 
first  retained  uncancelled. 

The  court,  from  this  statement  of  the  case,  are  of  opi¬ 
nion,  that  although  a  second  Writing*  was  executed  by 
the  testator,  which,  at  the  time  of  executing,  he  intended 
should  be  his  will ;  that  he  afterwards  destroyed  it,  for 
the  purpose  of  making  the  will  now’’  before  the  court  ope¬ 
rate  as  his  last  will  and  testament.  It,  therefore,  only 
remains  for  the  court  to  determine,  whether,  under  such 
circumstances,  the  writing  now  in  contest  can  be  estab- 
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fished  as  the  last  will  and  testament  of  the  said  Bernard  txKeiN»*T- 
Linginfetter,  deceased.  ter,&c. 

The  cases  of  Goodright ,  on  the  demise  oj' Glazier ,  vs .  Ljnginfet- 
Glazier,  4  Bur.  2512—Harzvood  vs *  Goodright ,  Cowper  t*r. 

87 — Onions  vs*  Tyrer,  2  Vernon  741,  and  many  other 
cases  which  might  be  cited,  clearly  prove  that  the  bare 
act  of  making  a  subsequent  will,  which  is  itself  cancelled 
by  the  testator  in  his  life  time,  shall  not  amount  to  a  re¬ 
vocation  of  a  former  will,  which  has  remained  in  the  pos¬ 
session  of  the  testator  until  his  death,  uncancelled  ;  and 
much  less  should  it  be  considered  as  a  revocation,  when 
such  last  will  (as  in  the  present  case)  has  been  destroyed 
by  the  testator,  with  an  avowed  intention  of  giving  effi¬ 
cacy  to  the  first. - Judgment  establishing  the  will. 

- - 


ROBERTS  vs*  SWEARENGEN  and  FORBES.  JunetnJ* 


Opinion  of  the  Court. — -In  this  case  the  first  error  On  execu* 
assigned,  is,  that  the  jury  were  sworn  to  try  the  issue  |ing.a  writ  of 
ioined,  whereas  no  issue  had  been  joined.#  The  other  ,n<lul,7>the  j*- 
errors  being  clearly  insufficient,  it  is  not  material  to  do  to  try  the  ifiue 
more  than  examine  wffiether  the  swearing  of  the  jury  j°ined.»  inftead 
was  erroneous.  To  prove  which,  the  counsel  for  the  this 

plaintiff  has  refered  the  court  to  the  case  of  Nathaniel  bhTformlg  not 
and  John  Williams  vs*  Elisha  Cheek ,  in  the  printed  deci-  erroneous, 
sions  of  this  court,  page  76. 


In  the  case  referred  to  there  were  issues  made  up  be¬ 
tween  the  parties,  but  the  jury  were  sworn  to  inquire 
of  damages,  instead  of  being  sworn  to  try  the  issues.  In 
that  case  there  was  error  because,  until  the  issues 
were  found,  the  jury  could  not  find  any  damages,  as  the 
plaintiff’s  right  to  demand  damages,  depended  upon  his 
establishing  the  issue,  from  which  alone  they  could  re¬ 
sult.  In  other  words,  swearing  a  jury  to  inquire  of 
damages,  pre-supposes  the  plaintiff’s  right  to  recover 
tnem.  Swearing,  then,  to  try  the  issue,  renders  it  ne¬ 
cessary  for  them  first  to  ascertain  the  plaintiff’s  right  to 
any  thing,  and  in  the  next  place,  to  find  the  amount  there¬ 
of.  But  this  case,  standing  upon  a  judgment  by  de¬ 
fault  and  writ  of  inquiry,  was  an  acknowledgment  of  the 


-ptx 


*  la  the  cafe  of  Handley  vs.  Travis,  fpring  1802,  pr.  dec.  161,  this  ,  error 

:vas  held  fatal. 

t  thggi v Ctfc.  vs  Lillard's  (x'rs.  fpring  1806,  S.  P. 

R 
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Roberts 

vs. 

SWEARBNCEN 

&C. 


i  %?■&' 


plaintiffs’  right  to  recover  something  ;  so  that  it  was 
not  necessary  that  a  jury  should  have  been  required  to 
do  more  than  find  the  amount  to  which  the  plaintiffs 
were  entitled  ;  and  thalhaving  been  sworn  to  do  more 
than  ought  to  have  been  required  of  them,  cannot  vitiate 
that  which  they  have  properly  done,  and  must  as  ne¬ 
cessarily  have  done  under  the  oath  to  try  the  issue,  as 
the  oath  to  inquire  of  damages. - Judgment  affirmed.* 

*  In  the  cafe  of  Wofford  vs  ljbtl ,  decided  fall  term  180S,  there  had  been 
itVues  made  up  on  the  pleas  of  not  guilty, .and  jufttfication— the  record  dated 
that  the  jury  were  “  fworn  to  try  the  ijfue  joined.”  1  his  was  held  an  infor¬ 
mality  that  did  not  aftedt  the  judgment. 


JW  yd.  SCOTT  vs.  MAUPIN. 

The  com-  TWO  suits  between  these  parties,  presented  the  same 
mon  law  right  questions.  The  following  was 

of  iffuing  an  ^  np  oPINion  of  the  Court. — In  these  cases,  the 
court  is  of  opinion  that  the  order  or  judgment  of  the  cir- 
the  judgment  Cuit  court,  made  at  their  June  term  1805,  quashing  the 
was  rendered,  is  .  ad  satis  facte  ndums,  because  they  had  issued  on 

r  replevy  bondsf  and  because  they  had  been  directed  to 

affembly,  Tayette  county,  in  which  the  judgments  a  .  ^ 

a  c.ja.  may  - '  ,  when  tjie  replevy  bonds  had  been  taken  in  b  lem- 

pt.Vor  Lit  ing  county,  where  Scott  and  his  securities  at  tins  tune 

coming  bond.  reshled,  is  erroneous. 

if  a  defen-  At  common  law,  an  execution  issued  by  a  court  hav- 

Sed VjTfi  ing  jurisdiction  within  a  limited  territory  or  distort,  as 
in  execution,  a  county,  for  example,'  could  only  he  directed  to  the  o  - 
fodwlnth„afr8fe  ficer  of  that  district,  territory,  or  county,  in  which  the 
entity  for  thi  judgments  were  obtained.  And  the  law  is  yet  so  m 
prifon  fees,  no  tu:s  country,  except  so  lar  as  it  has  been  changed  by 
new  execution  t  pr0visions  of  our  own  or  of  Virginia,  made 
t  prior  to  oSr  separation  from  her.  Although  by  the  se- 
til  it  is  revived  veral  acts  of  the  Virginia  and  Kentucky  legislatures, 
by  Jcire  facias.  the  lahltiff  is  permitted,  in  some  instances,  to  send  his 
execution  to  another  county,  none  of  them  take  away 
his  common  law  right  of  issuing  it  to  the  county  m 
which  the  judgment  has  been  rendered  ;  and  a  iormer 
decision  of  this  court  shews  that  a  capias  ad  saUsjaci - 
endum  may  issue  on  a  replevy  bond.f 

+  Or  on  a  forthcoming  bond.  So  decided  in  the  cafe  of  Lynch,  Robe'  ts  &c. 
vs.  Bullet  June  «;th  1806— Same  point  in  Love  vs-  Clay,  lall  term  1808. 

At  common  law  no  capias  ad  faiisfaciendum  could  iffue  on  a  judgment  on  be¬ 
half  of  a  commun  perfon  for  debt,  &c.  Co,  Lit,  290,  3  Lo.  Rep.  Harbert  sea  e. 


SPRING  TERM,  1805% 


12$ 


This  court  is  also  of  opinion  that  the  last  writs  of  fieri  Sc^T 
facias  issued  in  thpse  cases,  bearing  date  on  the  16th  day  MAUyIICe 
of  July  1805,.  were  erroneously  issued. 

It  appears  that  Scott’s  body  had  been  taken  by  the 
capias  ad  satisfaciendum^  and  committed  to  the  jail  of 
Fayette  county  ;  the  other  two  defendants  not  being 
found. 

It  also  appears  that  the  jailer  having  required  the 
plaintiff,  Maupin,  to  pay  the  prison  fees,  or  give  securi¬ 
ty  for  the  payment  of  them,  Maupin  gave  the  jailer  a 
written  notice  (which  is  in  the  record)  that  he  would  not 
pay  the  prison  lees,  or  give  security,  and  that  the  jailer 
might  turn  Scott  out  of  jail  as  soon  as  he  pleased. 

Whereupon  the  jailer  discharged  him  out  of  prison. 

After  such,  imprisonment,  and  discharge  by  Maupin’s 
directions,  a  fieri  facias  could  not  regularly  issue  against 
Scott’s  estate,  without  first  suing  out  a  scire  facias .  It 
is  true  Maupin  in  that  notice  expressly  reserves  to  him¬ 
self  a  right  to, issue  an  execution,  against  Scott’s  estate. 

This  can  make  his  case  neither  better  nor  worse  thqn 
it  would  have  been  without  such  reservation. 

He  had  the  right,  if  properly  exercised,  by  issuing  a  (n  A£ls  ot 
scire  facias,  without  any  express  reservation  (a)  ;  but  he  ^  ^  ,  Brad, 
could  not  by  such  reservation  dispense  with  the  neces-  271,472s 
sity  of  pursuing  the  law. 


CUNNINGHAM  vs.  CALDWELL.* 


Jutit  \tb. 


Adam  Caldwell  exhibited  his  bill  in  the  late  Frank-  where  there 
tin  district  court  against  John  Cunningham  and  Stephen  jr» 

G.  Letcher,  stating  that  in  the  year  1  "99,  the  defendants  “')t  ’gr;nt  rellef. 
min  menced  dealing  in  the  complainant’s  store  ;  that  inacafewhkh 
shortly  after,  the  complainant  had  scruples  about  the  *  the_ru.es of 
solvency  of  Cunningham  ;  that  upon  application  to  Let-  -defence  might 
cher  on  the  subject,  he  infornged  the  complainant  that  have  been 
Cunningham  and  Letcher  were  partners  in  erecting  the 
brick  work  of  the  penitentiary-,  or  some  part  thereof,  ^()W  tBat  ow. 
and  that  he,  Letcher,,  would  see  the  complainant  paid  ing  to  particu- 
for  all  said  Cunningham  might  take  up  :  after  that,  the 
complainant  furnished  goods  to  both,  or  either,  or  to.  from  B-1S  own 
their  orders,  and  charged  them  as  partners,  until  their  negieft  or  inat- 

*  The  reporter  is  indebted  to  the  friendftiip  and  pclitenefs  of  judge  Bibb  for 
the  report  of  this  cafe,  and  that  cf  Grant  vs.  G.roJhant  and  Taulvs.  Moore ,  ante. 
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Caldwell. 

tention)  he  has 
been  deprived 
of  the  benefit  of 
his  defence,  or 
he  cannot  be 
relieved  in  e- 
quity. 


account  amounted  to  — — * < ;  that  on  the  7th  of  Sep¬ 
tember  1799,  he  applied  to  Letcher  for  a  warrant  on 
the  treasury  for  60/.  which  said  Letcher  promised  to 
procure  from  said  Cunningham  ;  and  shortly  thereafter, 
said  Cunningham  delivered  the  warrant  for  60/.  to  the 
complainant,  without  any  application  other  than  as  be¬ 
fore  stated  ;  that  as  the  defendants,  as  partners,  were 
indebted  in  a  much  larger  sum,  he  credited  their  ac¬ 
count,  as  partners,  by  the  said  warrant ;  that  about  the 
7th  of  January  1800,  Cunningham  paid  20/.  cash,  in 
part  of  his  individual  account  with  the  complainant,  not 
claiming  any  credit  for  the  warrant ;  that  subsequent  to 
this,  the  defendant,  Cunningham,  complained  that  Let¬ 
cher  had  not  settled  the  amount  of  the  warrant  aforesaid, 
and  claimed  it  of  the  complainant,  which  he  refused  to 
pay ;  that  a  suit  against  the  complainant  was  proposed 
by  him,  as  an  expedient  to  adjust  the  dispute  between 
the  said  Cunningham  and  Letcher ;  that  suit  was 
brought  accordingly  by  said  Cunningham, and  a  judgment 
fraudulently  obtained  by  surprize ,  in  the  absence  of  said 
complainant  to  the  eastward  after  goods,  and  without  any 
attempt  to  settle  with  said  Letcher ;  that  the  account 
against  the  defendants,  as  partners,  in  which  the  said 
60/.  was  credited,  had  been  actually  inspected  by  the 
said  Cunningham,  and  suit  had  been  brought  against  the 
said  co-defendants  for  the  balance  due  thereon.  The 
bill,  after  praying  an  answer,  generally,  states  special  in¬ 
terrogatories  to  both  defendants  as  to  the  partnership ; 
a  special  interrogatory  to  Letcher ,  as  to  his  procurement 
of  the  warrant,  and  the  delivery  thereof,  for  him,  fay 
Cunningham,  to  the  complainant ;  and  a  special  inter¬ 
rogatory  to  Cunningham,  whether  he  did  not  deliver  the 
said  warrant,  without  any  previous  application  from  the 
complainant ;  and  prays  for  an  injunction,  and  for  gene¬ 
ral  relief. 

The  separate  answer  of  the  defendant,  Cunningham, 
was  filed  first ;  and  denies  any  other  partnership  to  have 
existed  between  the  co-defendants,  except  as  joint  under¬ 
takers  of  part  of  the  brick  wTork  of  the  penitentiary— — 
each  party,  at  his  own  costs,  and  upon  his  own  indivi¬ 
dual  credit,  furnishing  hands  and  materials.  The  re¬ 
spondent  states  that  the  said  auditor's  warrant  for  60/. 
was,  at  the  request  of  the  complainant,  delivered  by  the 
said  respondent  to  the  complainant  himself,  and  upon 
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an  express  and  previous  promise  to  return  the  amount 
in  a  shoi  t  time,  and  in  such  portions  as  to  enable  the 
said  Cunningham  to  pay  his  hirelings.  lie  states  the 
20/.  in  the  bill  mentioned,  to  have  been  furnished  on 
account,  and  as  an  additional  favor,  at  the  request  of 
the  complainant  as  such,  and  not  as  a  debt  due.  He 
believes  that  the  complainant  did  not  consider  the 
said  respondent  responsible  lor  the  goods  purchased  by 
Letcher  ;  he  admits  that  the  suit  at  law  was  brought 
for  the  amount  of  the  warrant,  as  aforesaid  lent ;  but 
states  that  the  complainant  employed  counsel  to  defend 
the  suit  ;  that  witnesses  were  summoned,  and  did  at¬ 
tend  for  the  complainant  ;  that  an  issue  was  joined,  and 
a  defence  made  upon  the  circumstances  stated  in  the 
bill,  and  a  fair  trial  before  a  good  jury  was  had  without 

any  surprize  on  the  complainant,  and  without  fraud, 
&c.  &c. 

Upon  motion,  the  injunction  was  dissolved.  Subse¬ 
quent  to  this,  Letcher  answered  ;  and  thereby  admits, 
in  detail,  the  statements  of  the  hill ;  alleges  that  he  has 
settled  with  Cunningham  the  amouut  of  said  warrant, 
which  was  furnished  to  said  complainant  at  the  request  of 
the  said  respondent,  Letcher,  and  on  his  account ;  and 
admits  it  to  be  iniquitous  in  his  co-defendant  to  attempt 
to  collect  the  money  of  the  complainant,  as  he  had  paid 
Cunningham  for  the  said  60/.  and  directed  the  complai¬ 
nant  to  credit  the  account  therewith  j  he  denies  all  fraud 
&c. 

The  exhibits  and  depositions  are,  in  substance,  as  fol¬ 
low^; 

A  bond  given  by  said  Letcher  and  Cunningham 
to  the  directors  of  the  penitentiary,  with  security,  for 
the  building  of  a  part  of  the  brick  work. 

A  receipt  from  Cunningham  to  Letcher  in  full  of 
partnership  account  they  had  with  O.  Beatty. 

An  order  drawn  on  the  complainant,  signed  Stephen 
G.  Letcher,  &  Co.  dated  15th  August  1799,  in  favor 
of  Brown,  for  five  dollars  ;  another  order,  dated  No¬ 
vember  13th  1799,  directed  to  the  complainant  in  these 
words,  u  Sir,  you  will  let  the  bearer  have  what  mer¬ 
chandize  he  wants — ^(signed)  Stephen  G.  Letcher,  &Co.” 

Otho  Beatty ,  deposeth,  that  a  company  account  was 
opened  in  his  store  in  the  name  ol  Letcher  and  Cun¬ 
ningham,  at  the  solicitation  ol  both  ;  that  he  sued  theni^ 
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obtained  judgment,  and  Cunningham  paid  or  secured 
hU  proportion  of  the  account  ;  that  he  conceived  them 
partners  when  that  account  was  opened,  m  1800. 

P  Edm.  Bacon,  depose*,  that  the  complamant  delivered 
a  number  of  loads  of  wood,  at  the  brick  yard  of  Letch- 
er  and  Cunningham ,  whilst  they  were  making  bi  tck  r 
the  penitentiary,  and  that  they  were  then  in  partner. 

James  C.  Murray,  dttposeth,  that  on  the  7*  J^«jy 
1800,  the  complamant  and  Cunning  am,  . 

dant  had  a  settlement  ;  the  latter  paid  20/.  ^id 
he  had  no  more,  but  acknowledged  he  owed  Caldwell, 
seven  pounds  more,  or,  thereabouts  ;  that  the  war. 
rant  for  GO/,  had  been  credited  to  the  account  of 
Letcher  and  Cunningham,  to  which  Cunningham,  made 
no  objection  ;  that  the  wood  hauled  by  Caldwell  tots 
brick-kiln,  was  charged  to  account  ot  Letcher  and  Cun¬ 
ningham,  and  not,  to  the  private  accent  of  Cun  g 

ham  ;  that  he  heard  Cunningham  ask  Caldwell  loi 
wood,  but  does  not  know  whether  tt  was  for  the  compa¬ 
ny  or  not.  Cross  examined— he  said  orders  were  sent 
to  the  store,  signed  Letcher  and  Cunningham,  but  does 
not  know  which,  of  the  two  sent;  them  g  that  he  does  no, 
know  that  Cunningham  ever  made  any  application  lor 
goods,  except  on  his  own  private  account  ;  that  he  knows 

£  lw  whose  direction  the  company  account  was  open- 
•* 

L\ohn  D.  Richardson,  depose* ,  (upon  interrogatories 
put  by  complainant)  that  he  had  accounts  with  Letcher 
and  Cunningham,  separately,  not  as  a  company  ,  that 
the  year  1 799,  they  settled  the  accounts  as  a  company  ; 
tha/in  the  year  1798,  whilst  they  were  engaged  m  ma- 
W  bricks  for  the  penitentiary,  he  received  orders 
signed  “Letcher  and  Cunningham  that  Cunningham 
did  not  appear  to  have  any  objection  to  settling  the  ac¬ 
counts.  Cross  examined-he  stated  the  said  Cunning- 
ham  had  never  taken  up  any  wares  expept  what  was 
charged  to  his  private  account  ;  that  lie  is  not  certai  , 
but  thinks  both  Letcher  and  Cunningham 
when  he  made  the  contract  for  the  bricks  that 

tied  in  the  company  accounts. 

Daniel  lEeisiger,  answering  to  interrogatories  de¬ 
pose*,  that  Letcher  and  Cunningham  a  bond 

jointly,  for  the  performance  ot  a  part  of  the  bnc 
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on  the  penitentiary  ;  that  he  was  one  of  the  commis-  Cunmn«hai§ 
sioners,  and  considered  them,  the  said  Letcher  and  caldweli, 
Cunningham,  as  partners  in  the  brick  work  j  that  he 
knows  of  a  bond  given  by  said  Letcher  and  Cunning¬ 
ham  to  Thomas  Bell,  as  administrator  or  executor  of 
Thompson’s  estate,  for  twenty  odd  pounds,  but  does  not 
know  what  it  was  for  ;  that  said  Cunningham  applied 
*;o  him  ^the  deponent)  to  be  his  security  for  the  hire  of 
negroes  ;  that  the  defendant,  Cunningham,  had  bands, 
and  supposes  lie  boarded  them  himself  ;  does  not  know 
whether  Letcher  and  Cunningham  were  partners  in  any 
thing,  other  than  the  brick  work  before  mentioned. 

Francis  Ratliff'- — That  himself  and  George  Rowland 
were  employed  in  building  the  jail  and  penitentiary  ; 
that  they  signed  bonds  on  the  same  day  that  Letcher 
and  Cunningham  did  ;  that  they,  the  said  Ratliff  and 
Rowland,  had  an  account  with  the  complainant,  which 
was  kept  separate  in  the  store,  except  the  wood  account, 
which  was  charged  half  to  each,  as  partners  in  building 
the  brick  work  they  engaged  to  do. 

Cunningham’s  witnesses  deposed  as  follows  : 

John  Baker — -That  in  the  spring  1801,  in  A.  Cald¬ 
well’s  store,  James  G.  Murray,  the  store-keeper,  asked 
the  defendant,  Cunningham,  if  he  had  sued  Caldwell  ; 
Cunningham  said  he  had  not,  but  intended  it  ;  Murray 
said  if  he  did,  Caldwell  would  cast  him  ;  Murray  far¬ 
ther  said,  in  the  same  conversation,  that  he  knew  the 
money  was  not  Letcher’s,  but  CuttninghanTs  :  the  de¬ 
ponent  heard  nothing  about  Cunningham  being  indebted 
to  the  complainant. 

John  Crutchfield — That  in  the  spring  1801,  he  heard 
a  conversation  between  the  complainant  and  defendant, 
Cunningham,  respecting  %  200  in  treasury  warrants,  that 
Caldwell  acknowledged  he  received  from  Cunningham, 
and  had  placed  to  the  credit  of  Letcher’s  account  ; 
Cunningham  asked  him  what  he  did  that  for  ;  Caldwell 
replied,  they  were  in  partnership,  and  that  Letcher  was 

d - dbad  pay,  and  they  could  scuffle  it  out.  Cross 

examined  by  complainant — he  said  he  had  heard  Cun¬ 
ningham  acknowledge  he  was  in  partnership  with  Letch¬ 
er  in  the  whole  or  a  part  of  the  brick  -work  of  the  peni¬ 
tentiary  ;  that  he  understood  from  Cunningham,  the 
warrant  was  lent  about  the  time  of  the  partnership,  and 
working  on  the  penitentiary  ;  that  he  heard  said  Cun- 
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ningham  say  that  he  was  indebted  to  the  complainant 
bout  6  or  7/.  which  he  is  forcibly  induced  to  believe 
was  before  the  warrant  was  lent,  because  he  heard  said 
Cunningham  say,  he  u  hated  to  lend  it,  but  that  he  owed 
Caldwell  about  6  or  7/.  ;  that  said  Cunningham  in¬ 
formed  the  deponent,  that  the  complainant  had  applied 
to  Letcher  for  money  ;  that  Letcher  had  a  particular 
use  for  what  he  had,  but  told  Caldwell  he  thought  he 
might  get  M  a  part  or  the  whole”  from  Cunningham, 
In  answer  to  interrogatory  by  defendant,  he  said  that  the 
defendant,  Cunningham,  furnished  hands  and  materials 
wherever  he  undertook  ajob  of  work,  except  the  work 
on  the  jail  and  penitentiary. 

Thomas  Long ,  deposed,  that  in  the  spring  1801,  in  a 
conversation  between  the  complainant  and  defendant, 
Cunningham,  the  former  acknowledged  to  have  bor¬ 
rowed  of  the  latter,  E  200,  in  a  warrant  or  warrants  ;  but 
refused  to  pay  Cunningham,  alleging  he  had  given 
Letcher's  account  credit  for  it ;  and  that  Letcher  and 
Cunningham  were  in  partnership.  Cross  examined  by 
the  complainant — he  again  says,  it  was  not  the  account 
of  Cunningham,  but  of  Letcher,  that  complainant  said 
lie  had  credited. 

P.  Hickman ,  thinks  shop-keepers  and  others,  consi¬ 
dered  Cunningham  and  Letcher  as  partners,  no  farther 
than  in  the  expence  of  building  the  jail  and  penitentiary, 
or  a  part  thereof ;  and  being  examined  by  complainant, 
answered  his  interrogatories,  that  he  thinks  it  was  before 
the  warrant  was  lent,  that  defendant,  Cunningham,  was 
in  complainant’s  debt  ;  he  does  not  know  whether  the 
defendant  was  applied  to  by  Letcher  to  lend  the  $  200 
or  not  ;  knows  Cunningham  and  Letcher  were  in 
partnership  in  part  of  the  brick  work  on  jail  and  pe¬ 
nitentiary. 

This  suit  having  been  transfered*to  the  general  court 
by  the  law  abolishing  the  district  courts,  was  heard,  and 
decree  enrolled  in  favor  of  the  complainant,  for  princi¬ 
pal,  interest,  cost  and  damages,  which  had  been  received 
by  Cunningham  after  the  dissolution  of  the  injunction. 
From  this  decree  Cunningham  appealed.  Upon  the 
hearing,  this  court,  at  their  spring  term  1805,  affirmed 
the  decree.  A  re-hearing  was  moved  for  and  granted. 
At  this  term,  it  was  again  argued. 

Talbot ,  for  appellant. — Upon  principle  and  upon  pre¬ 
cedent,  I  contend  that  the  court  of  chancery  ought  not 
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to  have  interfered  with  the  judgment  at  law*  After  a  Cunningham 
defence  there  ;  after  a  trial  before  a  jury ,  that  sacred  Caldwell* 
cdns.itutional  privilege  ought  not  to  be  interfered  with, 
juries  may  mistake,  be  tampered  with,  or  give  a  ver¬ 
dict  contrary  to  evidence  ;  but  the  mode  of  trial  finds 
the  corrective,  by  motion  to  the  same  court  for  a  new 
trial.  Shall  the  party,  after  a  trial  at  law*  appeal  to  a 
court  of  chancery,  barely  for  the  purpose  of  re-trying 
the  question,  which  has  been  decided  by  a  jury  ?  Good 
policy  and  justice  require  that  where  a  party  neglects 
to  make  his  defence  at  law  ;  or  if  made,  and  the  jury 
should  mistake  the  case,  and  the  party  neglects  to  move 
for  a  new  trial,  that  in  either  case,  he  should  be  bound 
by  his  neglect* 

Upon  principles  settled  by  the  repeated  decisions  of 
this  court,  the  statements  made  by  the  complainant  can¬ 
not  afford  him  the  interposition  of  a  court  of  chancery* 

These  principles  are,  that  a  court  of  chancery  will  not 
set  aside  a  judgment  at  law,  unless  obtained  by  fraud, 
trick,  or  device  of  the  adversary  j  or  where  the  party 
was  prevented  from  making  a  defence  by  an  accident 
or  surprize,  not  within  his  power  to  controul.  Cited 
Duncan  vs .  Snell,  pr.  dec.  of  the  court,  p.  375 — ■ Smith 
and  Durrett ,  ibid  278 — Morgan  and  Dickerson ,  ibid 
366 — Davis  vs,  Ridgely  and  Watkins ,  ibid  209 — Har¬ 
rison  and  Jackson ,  ibid  p.  142  ;  also,  2  eq*  ca.  ab< 

524,  case  6th* 

Bledsoe,  on  the  same  side.- — I  beg  leave  to  refer  the 
court  to  principles  of  equity,  for  this  doctrine  : 

that  in  cases  proper  for  law,  a  man  must  defend  himself 
by  legal  pleadings  ;  if  he  does  not,  equity  will  not  ex¬ 
tend  relief.  I  will  also  refer  to  2  Vernon,  p.  —  for 
this  case.  Execut*»*has  assets  only  to  the  amount  of 
100 L  ;  he  is  sued  in  three  several  writs  of  100/.  each, 
and  suffered  three  several  judgments  by  default,  where¬ 
by  he  was  liable  to  three  times  as  much  as  he  had  assets 
to  satisfy. ;  equity  refused  relief,  because  the  defence 
was  prop er  for  laxv. 

Clay,  lor  the  appellee. — -I  shall  contend  for  two  prin¬ 
ciples — -1st,  Gentlemen  have  mistaken  the  grounds  up¬ 
on  which  courts  of  chancery  interf  ere.  The  true  ground 
is  this  :  where  the  chancellor  is  satisfied  a  judgment 
has  been  rendered  at  law,  for  more  than  in  conscience 
is  due,  he  will  extend  his  relief.  2dlv,  If  the  general 
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doctrine  contended  for  by  the  appellant,  is  correct,  yet 
this  is  a  case  proper  for  relief. 

1st.  They  contend  that  where  the  party  applying  has 
been  in  default,  chancery  will  not  grant  relief.  But 
how  many  cases  are  there  at  law,  where  the  party  was  in 
fault,  and  yet  the  chancellor  grants  relief.  All  penal¬ 
ties  and  forfeitures  are  incurred  by  negligence  ;  but 
chancery  inquires  what  ex  equo  et  bono ,  u  ought  the 
party  to  receive,”  and  applies  itself  to  the  conscience. 
If  the  party  is  placed  in  as  good  a  situation  as  if  defence 
had  been  made  at  law,  it  is  all  he  ought  to  ask.  This  is 
done  by  making  the  party  applying  for  relief,  pay  all  ex- 
pences  at  law,  or  such  as  are  incidental  to  his  neglect  to 
make  defence.  And  to  this  doctrine,  the  case  decided 
in  this  court  of  Morgan  and  Dickerson  («),  is  in  part 
applicable. 

A  contrary  doctrine  is  monstrous.  Suppose  a  suit 
brought  for  10,000/.  and  a  judgment  rendered  by  de¬ 
fault  to  that  amount,  without  a  shadow  of  claim,  shall  I 
pay  a  penalty  of  10,000/.  for  neglect  ?  Costs  at  law  and 
chancery,  and  costs  extraordinary ,  or  out  of  pocket ,  are 
all  that  the  party  should  receive  in  such  a  case.  Even 
in  criminal  cases,  the  equitable  principle  is  contended 
for  by  Beccaria,  in  his  celebrated  work  on  crimes  and 
punishments,  that  the  punishment  should  be  propor¬ 
tioned  to  the  crime.  Shall  then,  in  civil  cases,  all  pro¬ 
portion  between  fault  and  penalty,  be  annihilated  ?  The 
true  principle,  I  again  repeat,  is,  that  where  the  chancel¬ 
lor  is  satisfied  the  judgment  at  law,  is  for  more  than  is 
in  conscience  due,  41  he  will  consider  the  conscience  of 
the  party  recovering  as  affected,”  and  restrain  him  from 
recovering  the  excess. 

2d  point. — That  this  is  a  case  proper  for  relief,  I  shall 
now  proceed  to  shew.  Ihe  real  intention  of  the  suit  at 
law,  was  to  ascertain  the  true  statement  of  accounts,  be¬ 
tween  Letcher,  Caldwell  and  Cunningham.  The  latter 
ought  to  have  laid  these  accounts  before  the  jury  ;  and 
if  he  did  not,  it  was  a  fraud  and  breach  of  agreement. 
How  does  this  controversy  appear  ever  to  have  been 
tried  at  law  ?  Caldwell’s  account  never  has  passed  in 
review  before  the  eyes  of  a  jury,  ora  court  of  common 
law.  So  that  if  the  gentlemen  maintain  their  several 
propositions,  they  must  maintain  this  further  proposi¬ 
tion,  that  where  a  party  has  his  election  to  try  at  law  or 
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in  chancery,  and  has  elected,  as  here,  first  to  apply  to 
chancery*  that  he  ought  to  be  precluded. 

[Judge  Trimble. — Can  a  partnership  demand  be 
set-off  against  an  individual  debt?] 

Clay.-—  At  law,  I  admit,  it  cannot  ;  but  in  equity  it 
can.  Each  partner  is  bound  in  equity  for  the  whole. 
Before  the  statutes  respecting  set-offs,  they  could  not  be 
had  at  law,  but  were  allowed  in  chancery  ;  and  those 
statutes  only  embraced  the  equitable  relief  afforded  by 
the  chancellor,  without  sending  the  cause  to  chancery 
for  trial. 

A.  principle  laid  down  by  the  court,  in  Barrett  vs. 
Floyd ,  3  Call,  p.  531,  may  perhaps  be  found  serviceable 
upon  the  subject  of  jurisdiction — See  also  the  case  of 
Stokely  vs.  Craig  (a),  in  this  court ;  and  the  whole  te¬ 
nor  of  decisions  on  the  jurisdiction  of  a  court  of.  chan¬ 
cery,  as  reported  in  Washington  and  Call,  shews  that 
the  courts  have  uniformly  given  relief,  where  they  have 
been  satisfied  the  party  has  recovered  more  at.  law  than 
is  in  conscience  due. 

Rowan ,  on  the  same  side. — The  boundary  between 
the  jurisdiction  of  courts  of  law  and  chancery,  is  invol¬ 
ved  in  greater  uncertainty  than  any  other  legal  subject. 
In  the  twilight  between  the  two  jurisdictions,  decisions 
have  oscillated  very  much.,  However,  chancery  seems 
to  have  considered  herself,  in  matters  of  account  and 
contract,  as  the  inspectress  and  directress  too,  of  the 
courts  of  law  ;  considering  law  as  her  hand-maid,  bound 
to  proceed  upon  moral  principle  ;  and  where  an  impe¬ 
rious.  case  for  relief  has  been  made  out,  the  relief  has 
never  been  denied.  So  in  a  case  reported,  the  chan¬ 
cellor  swore  on  the  bench,  by  the  body  of  his  God,iflaw 
did  not  interfere,  he  would,  as  chancellor.  The  confu¬ 
sion  has  arisen,  where  a  doubtful  case  has  been  presen¬ 
ted  for  relief ;  but  in  no  case  where  a  dereliction  of  mo¬ 
ral  duty,  of  sufficient  magnitude  to  strike  the  attention  of 
the  court,  has  been  exhibited  for  relief,  has  that  relief 
been  denied.. 

In  Billon  vs.  Hyde,  1  Vesey,  sen.  p.  331,  the  chan¬ 
cellor  says  it  was  matter  of  contract,  and  therefore  pro¬ 
per  for  chancer)7.  Consider  this  case  in  reference  to  the 
case  of  Moses  and  Mocfarlane ,  2  Burrow  1005,  and  see 
how  open  the  action  of  indebitatus  assumpsit  is  to  equi¬ 
table  defence  at  law — - Vide  2  Pr.  Wms.  72,219,  424— 


■VJ. 

Caj.b>wi:< 


(a )  May  3? 
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1  Atk.  127-8 — Bumb.  178 — Cases  in  chan.  312 — *1 
Wm.  Black.  Rep.  197—1  Brows  Rep.  125 — 1  Ve- 
sey,  jun.  424  :  the  judge  says,  the  action  of  assumpsit  is 
in  nature  of  a  bill  inequity,  and  plaintiff  could  not  reco^ 
ver  in  that  action,  unless  he  could  in  equity  ;  which 
proves  the  jurisdiction  of  a  court  of  equity.  The  gen¬ 
tlemen  tell  us  we  ought  to  have  applied  to  a  court  of  law 
for  a  new  trial ;  that  is  as  exclusively  the  prerogative 
of  a  court  of  law  as  the  present  subject.  Why  should 
the  chancellor  interfere  by  granting  a  new  trial,  any  more 
than  by  granting  the  relief  sought  for  in  the  present 
case  ?  The  rules  contended  for  by  the  gentlemen  in  the 
opposition,  would  apply  as  forcibly  against  new  trials  ; 
and  yet  courts  of  chancery  uniformly  direct  new  trials 
at  laiVy  wherever  a  cause  for  new  trial  is  made  out. 
Justice  is  the  polar  star  in  proceedings  at  law  and  in 
equity ;  all  fictions  of  law,  and  all  their  workings,  are 
designed  for  the  furtherance  of  justice  ;  and  where  law 
has  been  made  the  pimp  or  hand-maid  to  injustice,  there 
is  no  potency  in  any  rule  of  law,  which  would  forbid 
relief :  otherwise,  the  child  would  be  made  a  parricide, 
I  have  seen,  I  confess,  no  didactic  work  upon  the  doc¬ 
trines  I  have  advanced ;  but  think  they  are  fairly  to  be 
collected,  from  a  whole  view  of  the  cases  cited. 

As  to  the  arguments  drawn  from  the  constitution — ■ 
that  says  ‘‘trials  by  jury  shall  be  as  heretofore  how 
they  were,  it  does  not  say.  I  contend  they  are  to  be  as  in 
England,  from  whence  we  have  derived  our  system  of 
jurisprudence,  juries  are  not  competent  to  matters  of 
account :  unless  you  can  bring  them  to  a  point,  to  some¬ 
thing  like  a  noun  substantive,  that  they  can  feel,  they 
are  wandering  in  the  dark.  The  particular  circumstan¬ 
ces  of  this  case  were  not  gone  into  by  the  counsel  for  the 
appellant ;  but  the  court  will,  I  trust,  find  no  difficulty, 
upon  reading  the  bill,  answers  and  exhibits,  in  saying 
the  relief  extended  by  the  inferior  court  was  proper. 
The  only  question  seems  to  be  upon  the  point  of  jurisdic-t 
tion. 

The  defendant  has  not  pleaded  to  the  jurisdiction, 
but  has  answered  ;  is  it  now  too  late  to  object  to  the 
jurisdiction,  after  the  complainant  has  been  gulled  by 
the  answer,  which  puts  the  merits  of  the  account  (which 
is  a  subject  matter  of  which  the  court  has  cognizance) 
in  issue,  and  is  entirely  silent  as  to  jurisdiction  ?  The 
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maxim  that  w  quisquis  renunciari  potest ,”  &c.  well  ap¬ 
plies  to  this  case. 

Talbot ,  in  reply.— -The  remarks  of  the  gentlemen  in 
the  opposition,  are  so  evanescent,  in  the  general,  as  not 
to  deserve  an  answer ;  but  where  they  have  assumed  a 
definite  shape,  I  will  answer  them  ;  and  trust  I  shall  be 
able  to  shew  there  is  no  pretence  for  filing  this  bill.  j  Can 
any  man  who  reads  this  bill,  say,  the  idea  of  injustice 
and  surprize  at  law,  is  not  one  of  the  grossest  gulls,  that 
ever  was  thrown  out  to  gull  a  court.  How  could  a  suit 
between  Caldwell  and  Cunningham,  settle  the  difference 
between  Letcher  and  Cunningham  ?  Could  the  verdict 
be  binding  on  Letcher?  Can  the  court  believe  such 
was  understood  to  be  the  motive — the  object  of  the  suit? 
The  cobweb  pretext  is  too  flimsy,  absurd  and  preposte¬ 
rous  to  be  believed.  Does  he  state  that  it  was  agreed 
between  himself  and  Cunningham,  that  suit  should  be 
brought  for  the  purpose  of  settling  accounts  between 
Cunningam  and  Letcher  ?  Does  the  bill  contain  any 
allegation  that  the  suit  was  undefended  at  law  ?  The 
complainant  dared  not  to  make  such  a  statement:  and 
the  chasm  left  by  the  bill  on  this  subject,  is  well  filled  up 
by  the  answer ;  which  not  being  contradicted  by  any 
witness,  and  in  this  particular  being  to  a  point  which 
ought  necessarily  to  have  been  stated  in  the  bill,  to  give 
jurisdiction,  ought  to  have  weight. 

But  he  was  absent  at  Philadelphia.  If  he  chose  to 
abandon  his  cause  for  more  important  pursuits,  or  to 
leave  his  defence  to  friends  and  eminent  counsel,  ought 
this  to  be  a  ground  of  relief  ?  If  the  court  embrace  the 
doctrine  contended  for,  that  wherever  in  foro  conscienticc 
the  party  is  not  entitled  to  the  amount  recovered  at  law, 
the  chancellor  will  relieve  \  the  trial  at  law  will  be  a  mere 
passage  to  a  suit  in  chancery.  The  policy  which  forbids 
multiplicity  of  law  suits,  will  be  evaded,  whenever  the 
complainant  can  state  a  general  cause  of  surprize,  or  a 
vague  supposition  of  his  adversary’s  intention  in  bring¬ 
ing  suit,  so  general  as  that  no  issue  can  be  taken,  and 
subjecting  the  complainant  to  no  danger  of  conviction  for 
perjury. 

Can  there  be  a  doubt,  but  that  the  question  suggested 
here,  that  the  warrant  was  lent  by  Letcher,  and  placed 
to  tils  credit,  was  a  question  properly  triable  at  law  ? 
The  cases  of  relief  by  the  chancellor  against  penalties  at 
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common  law,  are  cases  in  which  no  relief  could  have 
been  had  on  the  trial  at  law.  This  proves  the  principle 
I  contend  for.  The  chancellor  interposed  because  the 
party  applying  to  him  could  not  have  gained  any  relief 
at  law  ;  but  does  this  shew  that  where  he  has  neglected 
to  plead  and  defend  at  law,  that  he  shall  be  relieved? 
We  do  not  contend  that  wherever  the  party  is  in  fault, 
chancery  cannot  give  relief ;  but  only  where  he  might 
have  defended  at  law,  and  has  neglected  to  do  it.  The 
ease  from  Vesey  33 1,  so  strongly  relied  upon,  does  not 
apply  to  the  present  case  :  there  payments  were  made 
after  secret  acts  of  bankruptcy,  which  by  the  inflexible 
rigid  rule  of  relation,  were  void  ;  and  therefore  could 
not  be  given  in  evidence  :  this  rigid  technical  rule  of 
law,  about  relation,  was  relieved  against  in  favor  of  ho¬ 
nest  bona  fide  payments  j.  not  because  the  applicant  had 
neglected,  but.  because  he  never  could  have  made  defence 
at  law.  But  the  chancellor  says,  there  must  be  equita¬ 
ble  circumstances  :  these  he  uses  in  contradistinction  to 
legal  considerations  ;  thereby  meaning  such  equitable 
circumstances  as  are  the  peculiar  and  appropriate  sub¬ 
jects  of  the  jurisdiction  of  a  court  of  chancery. 

In  cases  of  payments,  reasons  are  assigned  for  not 
pleading  them  at  law,  in  the  general,  such  as  a  confidence 
reposed  in  the  party  who  received,  that  he  would  give 
credit  for  the  amount ;  and  indeed  it  might  be  considered 
as  a  fraud  in  the  receiver,  not  to  do  it ;  but  in  this  case, 
the  real  contest  was  the  warrant  of  60/. 

No  account  seating  goods,  wares  and  merchandize, 
sold  to  Cunningham  and  Letcher*  as  partners,  is  filed, 
although  one  is  referred  to.  The  bill,  answers,  and  de¬ 
positions,  all  prove  the  real  question  in  dispute,  was,  whe¬ 
ther  the  defendant  at  law,  had  a  right  to  place  the  war¬ 
rant  to  the  credit  of  Letcher.  And  if  this  court  think 
proper  to  overrule  the  question  as  to  jurisdiction,  and 
go  into  the  merits  of  the  case,  they  will  find  them  clearly 
in  favor  of  Cunningham. 

This  bill  could  not  have  been  brought  with  an  ex¬ 
pectation  of  getting  relief  against  the  judgment  at  law  ; 
the  proof  against  the  complainant,  of  his  own  acknow¬ 
ledgments,  is  too  strong,  clear  and  conclusive.  But 
this  suit  has  been  depending  long  enough  to  shew  you 
the  happy  effects  of  injunctions  in  behalf  of  fraudulent 
debtors  against  honest  creditors. 
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If  the  doctrines  contended  for  to-day  by  the  counsel  CuNN 
for  the  appellee,  are  countenanced,  our  courts  of  justice  qai 
will  be  deluged  with  injunctions  ;  no  man  will  defend 
himself  at  law  ;  he  will  lie  back  to  disclose  a  secret  in¬ 
tention  locked  in  his  breast ;  some  secret  advice  as  to 
the  bearing  of  the  suit,  barely  to  overhaul  the  matter 
decided  by  a  jury — the  best  mode  which  human  inge¬ 
nuity  has  yet  devised,  for  the  trial  of  matters  of  fact. 

The  complainant,  in  a  court  of  equity,  praying  for  re¬ 
lief  against  a  verdict  at  law,  ought  to  state  and  make  out 
by  proof,  some  good  reason  why  he  did  not  defend 
himself  at  law.  He  ought  to  produce  a  receipt,  or  other¬ 
wise  make  out  a  clear  and  decisive  equity.  The  for¬ 
mer  decisions  of  this  court  have  been  uniform  upon  this 
subject,  and  have  had  a  salutary  effect  in  cutting  off  in¬ 
junctions  in  the  inferior  courts  by  dozens,  and  in  pre¬ 
venting  others.  And  this  court  will  reflect  seriously 
upon  the  inconvenience  and  delays  which  must  result 
from  a  contrary  decision. 

But  it  is  said  the  answer  is  silent  as  to  jurisdiction. 
Where  want  of  jurisdiction  appears  on  the  face  of  the 
bill,  the  court  are  bound  to  take  notice  of  it.  Want  of 
jurisdiction  maybe  taken  advantage  of,  by  plea,  answer, 
or  demurrer.  Where  the  facts  appear,  want  of  legal 
deduction,  cannot  prevent  the  court  from  drawing  the 
legal  conclusions  from  the  facts.  The  answer,  in  this 
case,  gives  sufficient  notice  of  the  want  of  jurisdiction  ; 
itstates  the  facts.  The  suggestion  of  want  of  jurisdic¬ 
tion,  is  a  mere  formal  technical  part,  the  omission  of 
which,  ought  not  to  preclude  the  question. 

Grundy,  Ch.  J.  now  delivered  the  following  opinion, 
of  the  court  : — This  cause  stands  upon  a  re-hearing 
from  a  decree  formerly  pronounced  in  this  court,  in  fa¬ 
vor  of  Caldwell,  by  which  the  decree  of  the  general 
court  was  affirmed. 

Two  points  have  been  made  and  relied  on  by  the 
counsel  for  the  plaintiff.  First,  that  a  court  of  equity, 
in  a  case  like  tiie  present,  after  a  trial  at  law,  ought  not 
to  interpose.  Second,  that  injustice  had  not  been  done 
in  the  common  law  trial. 

Upon  the  first  point,  the  court  have  carefully  examin¬ 
ed  all  the  authorities  within  the  power  of  the  court,  and 
have  not  been  able  to  find  any  case  circumstanced  like 
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Cunningham  the  present,  in  which  a  court  of  chancery  have  enter5 

Caldwell  tahied  jurisdiction. 

The  general  rule  is,  that  -where  there  is  a  defence  at 

3  Eq.  ca.  ab .  Jaxu^  equitij  will  not  grant  relief  If  then,  an  applicant 
524>  §6,3Caii  to  a  COUrt  of  chancery,  presents  to  the  court  a  case  in 
which,  by  the  rules  of  law,  a  full  legal  defence  might 
have  been  made,  it  is  incumbent  on  him  to  shew,  that 
owing  to  particular  circumstances,  (not  arising  from  his 
own  neglect  or  inattention,)  he  has  been  deprived  of  the 
benefit  of  his  defence  at  law.  In  this  case,  no  fraud  in 
the  management  of  the  suit  at  law,  is  charged  or  proved, 
and  the  court  are  bound  to  presume  there  was  a  full  and 
fair  trial  at  law,  the  contrary  not  being  shewn.  The 
surprize  complained  of  cannot  be  regarded  ;  it  did  not 
arise  from  any  deceptious  conduct  of  Cunningham,  but 
was  occasioned  (if  it  existed)  by  the  negligence  of  Cald¬ 
well  himself. 

The  facts  submitted  by  the  case  to  the  consideration 
of  the  court  of  chancery,  were  properly  triable  by  the 
jury  who  were  empannelled  in  the  common  law  suit  ; 
and  it  is  not  shewn  that  those  facts  were  not  there  fairly 
and  fully  tried  ;  and  even  had  this  been  shewn,  the 
complainant  was  bound  to  have  had  them  there  tried, 
unless  a  suhkient  cause  was  shewn  for  its  not  having 

been  done  s'*  m  r 

Were  this  a  case  in  which  a  court  of  chancery  might 
properl v  <  s  tain  jurisdiction,  this  court  cannot  pei- 
ceive  tbi  t  injustice  has  been  done  to  the  complainant ; 
although  the  u  uimony  is  in  some  degree  contradictory 
as  to  the  Kiln  of  the  civil  list  w  arrant,  which  was  the 
subject  of  dispute  ;  yet  the  testimony  proving  that  Cun¬ 
ningham.  -nd  not  Letcher,  lent  the  warrant  to  Caldwell, 
s  trough  preponderates  ;  as  does  also  the  testimony  pro¬ 
ving  t  c.i  Caldwell  had  credited  it  to  the  separate  ac¬ 
count  ol  Letcher.  And  it  may  also  be  remarked,  that 
there  is  no  proof  of  the  amount  or  justness  of  the  claim 
of  Caldwell  against  Cunningham  or  against  Cunning¬ 
ham  and  Letcher  ;  nor  is  there  any  such  account  filed. 

Decree  of  inferior  court,  and  ioimcr  decree  of  this 
court,  reversed. 

-  *  The  fame  point  was  decided  in  the  cafe  of  Rice  -vs,  the  jrfliccs  cj  JrJfa^ 
mine,  and  in  JVin/rvs.  Guthrie,  (pring  term  l8o3 — See  alio,  C^wan  vu  Ruce., 
fall  term  iSo3. 
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CRAIG  vs.  ROGERS, 

ROGERS  vs.  CRAIG. 

THIS  was  a  case  of  cross  appeals  from  a  decree  in  a 
suit  relative  to  interfering  land  claims.  The  proof  in 
the  cause,  and  construction  of  the  entries  in  question, 
presented  no  point  worth  notice*  until  the  court  came  to 
settle  the  position  of  Craig’s  second  entry  of  400  acres* 
This  entry  called  to  adjoin  a  former  entry  of  Craig’s* 
of  600  acres,  bn  the  north,  and  another  former  entry  of 
his,  of  400  acres,  on  the  south* 

The  position  of  Craig’s  entry  of  600  acres  was  fixed* 
and  David  Joneses  fork  made  its  north  boundary*  The 
dividing  ridge  north  of  that  entry,  which  run  nearly  east 
and  west,  was  the  southern  boundary  of  Craig’s  first  400 
acres  entry.  But  how  far  this  400  acres  extended  along 
the  ridge,  and  where  Was  the  precise  termination  of  its 
eastern  and  of  its  western  boundary  on  the  ridge,  depen¬ 
ded  Upon  the  proper  position  of  Grant’s  settlement  and 
pre-emption.  The  object  (a  spring)  called  for  in  Grant’s 
entry,  was  not  laid  down  nor  established  in  the  cause. 
Grant’s  station  was  laid -down  ;  but  whether  it  was  really 
in  the  settlement,  or  if  in  it,  in  what  part  thereof,  was 
omitted  to  be  shewn*  If  the  station  was  in  the  western 
part  of  the  settlement*  it  would  give  one  position  to  the 
entry  of  Craig:  if  in  the  eastern,  it  would  change  its 
position  in  part,  but  not  remove  it  off  of  all  the  land  co¬ 
vered  by  the  other  position* 

Grant’s  entries  were  as  follow  : 

“  January  27th  1780,  John  Graiit,  assignee*  &c«  en¬ 
ters  400  acres  by  certificate,  &c.  lying  on  a  fork  of  Hink- 
s ton’s  fork,  known  by  the  name  of  Deal’s  run,  the  wa¬ 
ters  of  Licking  creek,  to  include  a  spring  about  two 
miles  from  the  head  of  the  said  creek,  and  on  the  north 
side  thereof*” 

u  April  27th  1780,  Johrr^rant,  assignee,  Jkc.  enters 
600  acres  upon  a  pre-emption  warrant,  joining  the  set¬ 
tlement  at  the  station.” 

The  Opinion  of  th£  Court,  on  this  part  of  the 
cause,  proceeds  thus-^— Conformably  to  the  former  deci¬ 
sions  ol  this  court,  Grant’s  settlement  of 400  acres  should 
have  been  surveyed  in  a  square,  with  the  spring  in  the 
centre  it  calls  to  include,  and  the  lines  to  the  cardinal 
points. 


June  5/0. 

If  an  entry* 
from  the  uncer¬ 
tain  firuation  of 
atl  object  called 
for*  rtoight  af- 
fume  two  or 
more  fhapes, 
but  rtu  lhape 
which  Would 
thus  be  given 
to  it*  would  re¬ 
move  it  entire¬ 
ly  off  of  the 
fame  land*  the 
entry  is  good 
for  fe  much 
land  as  will  be 
covered  by  eve¬ 
ry  pofition  thus 
given  to  it  j  and 
vague  for  the 
relid  ue. 
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And  his  pre-emption  should  have  been  surveyed  all 
around  the  settlement,  with  the  lines  at  equal  distances 

therefrom.  ,  , 

But  it  is  not  shewn  in  what  part  of  the  settlement  and 

pre-emption  Grant’s  station  was  situated}  nor  that  it 
was  in  any  part  of  them  ;  which  renders  the  precise  si¬ 
tuation  of  Craig’s  first  entry  of  400  acres  uncertain. 
Grant’s  pre-emption  entry,  however,  is  made  joining 
the  settlement  at  the  station  and  as  this  ought  to  be 
taken  as  a  part  of  Craig’s  entry,  it  s  conceived  it  was 
sufficient  notice  to  other  locators  that  Grant  s  station 
stood  at  or  on  this  settlement ;  and  that  Craig  intended 

to  survey  his  entry  accordingly. 

The  only  defect  is,  it  does  not  appear  on  what  part  ot 

the  settlement  the  station  stood,  or  was  supposed  by 
■  Craig  to  have  stood  ;  and  Craig  must  suffer  to  the  extent 

of  this  uncertainty.  .  .  ... 

Other  locators  were  justifiable  m  presuming  that 
Grant’s  station  might  only  be  just  included  within  either 
the  east  or  west  boundary  of  his  settlement }  and  with¬ 
out  further  proof  than  is  exhibited  in  this  suit,  Craig  can 
hold  no  more  of  this  entry  than  will  adjoin,  with  pro¬ 
priety,  Grant’s  settlement  and  pre-emption,  when  aid 
down  according  to  both  these  presumptions.  This  doc¬ 
trine  is  contained  in  the  first  opinion  of  this  court,  Mot- 
,  pan  vs.  Robinson  (a),  and  it  is  believed  has  not  since 
'•been  impugned,  although  the  decree  thereon  has  been 
set  aside  for  other  reasons.  For  similar  reasons,  it 
would  seem  that  Rogers  had  a  right  to  presume  that 
Grant’s  station  was  but  barely  included  within  the  wes¬ 
tern  boundary  of  his  settlement,  and  to  expect  that  in  ad¬ 
justing  Craig’s  entry  in  question.  Grant  s  settlement  and 
pre-emption  should  so  be  laid  down  ;  and  then  that  the 
survey  on  Craig’s  first  400  acres  entry,  should  so  adjoin 
Grant’s  settlement  and  pre-emption  on  the  south  side,  as 
that  the  middle  of  the  one  should  be  the  middle  ot  the 
other.  But  to  expect  more,  would  be  unreasonable  ; 
because,  thus  far  he  could  not  have  been  decei  ved  by  the 
uncertainty  in  that  entry  which  has  been  stated. 

.  This  wrs  the  mode  of  foieeybg  this  cbim  moft  fcror.ble  to  Roger.. 
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MILLS  vs.  PULASKI  CIRCUIT  COURT.  December  j  6th* 

T  HE  plaintiff  having  been  for  some  time  attorney  for  Circuit  count 
the  commonwealth  for  said  court,  that  court,  at  remove 
their  last  term,  removed  him  from  office,  and  appointed  “foS 

another.  *  commonwealth. 

The  orderof  removal  assigned  as  a  cause .  fpr  it,  that  Wh«h<?r  “ 
he  had  removed  from  the  county,  and  that  great  incon-  T^toron 
vemence  had  arisen  to  the  county  from  it.  A  copy  of,iy  in  the 
the  order  of  removal  was  produced,  and  a  motion  made  c;i<?  °f  a  found 
for  a  mandamus ,  to  restore  him  to  the  office.  difcrepon,  qus- 

By  the  Court. — The  circuit  courts  certainly  have  ^ 
the  power  to  remove  their  attorney  for  the  common¬ 
wealth  from  office  ;  and  have,  in  this  instance,  properly 
done  so. 

Judge  Trimble. — Perhaps  the  court  in  removing 
their  attorney,  ought  to  be  confined  to  exercising  a  sound 
discretion  in  it.  In  this  instance,  the  order  states  that 
inconveniences  had  arisen  to  the  county,  from  Mr. 

Mulls  s  removal  out  of  the  county.  This  court  must 
take  the  whole  order,  together.  That  court,  therefore, 
acted  properly  in  the  exercise  of  that  discretion. 

Motion  overruled. 


CRAIG  AND  JOHNSON  vs*  DORAN  and,  ASH¬ 
LEY. 

THIS;  was  an  appeal  from  a  decree  of  the  general 
court.  It  was  argued  at  the  last  term. 

Grundy,  Ch.  J.  now  delivered  the  following  opinion 
of  the  court  : 

In  this  case  the  appellants  have  obtained  the  elder 
legal  title,  oq  which  they  entirely  rest  their  claim  to  the 


December  ijth. 

An  entry  is 
vague  which 
calls  for  the 
head  of  a  fiream 
and  an  improve¬ 
ment,  if  there 
be  fevera!  im¬ 
provements  in 
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Craig,  &c. 

vs, 

Doran,  tec. 


the  neighbor¬ 
hood,  and  in 
different  direc¬ 
tions  from  the 
head  of  the 
ftream. 

It  is  the  fame 
if  the  call  be 
for  an  ‘mprove 
ment,  and  there 
are  fereral  an- 
fwering  the  de- 
feription. 

An  entry  is 
defettive  in  ge¬ 
neral  deferip- 
tion  which  calls 
for  the  north 
fideoftheKen- 
tucky  river. 

An  entry  de¬ 
fective  in  ge¬ 
neral  defenp- 
tion,  and  call¬ 
ing  for  $  creek, 
does  not  legally 
appropriate  land 
on  a  water 
oourfe  general¬ 
ly  called  a  run, 
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land  in  controversy.  And  the  only  inquiry  for  the 
court,  is,  whether  the  appellees’ claims  can  be  sustained, 
For  if  their  claims  be  valid,  the  appellants  must  surr 

0»r  .W.  unto  -h,  following 

certificate  and  entries,  to  wit:  Adam  Rough,  heir 

law  to  Nicholas  Rough,  by  Patrick  Dowlan,  this  d  y 
claimed  a  settlement  and  pre-emption  to  a  tract  of  la 
in  the  district  oi  Kentucky,  on  account  of  the  said  de¬ 
cedent’s  raising  a  crop  of  corn  in  the  country,  in  the  >  ea 
1776,  lying  on  the  head  of  Rough  s  run,  a  branch 
Kentucky  river,  on  the  north  side  of  the  said  river,  about 
five  miles  above  the  mouth  of  Glenn  s  creek,  to  inclu  e 
an  improvement  made  by  Patrick  Dowland.  Satisfac¬ 
tory  proof  being  made  to  the  court,  they  are  of  opinion 
that  the  said  Adam  Rough  has  a  right  to  a  settlement 
of  400  acres  of  land,  to  include  the  above  h'Cation  and 
the  pre-emption  of  1000  acres  adjom.ng  i  and  Uia^  a 
certificate  issue  accordingly.  April  the  1  Oth  178  • 

«  Adam  Rough,  heir  to  Nicholas  Rough,  enters  400 

acres  in  Kentucky,  by  virtue  of  a  certiffi 
on  the  head  of  Rough’s  run,  a  branch  of  Kentucky  on 
tlm  north  side  thereof,  about  five  miles  above  the  mouth 
of  Glenn’s  creek,  to  include  an  improvement  made  by 
Patrick  Dowlan.  April  21st  1780. 

« Patrick  Doran  enters  1000  acres  upon  a  treasury 
warrant,  on  the  north  side  of  Kentucky,  on  the  head  o 
Adam  Rough’s  creek,  to  include  a  cabin  built  by  1  at 
rick  Doran  and  company,  to  extend  toanothei  improve¬ 
ment  made  by  the  same,  for  quantity,  a  south-east  course. 

May  the  11th  1780.  .  , 

The  certificate  and  entry  for  400  acres,  contain,  sub¬ 
stantially,  the  same  calls  ;  and  the  same  considerations 
may  equally  apply  to  each.  The  locator  declares  (by 
his'  certificate  and  entry)  his  intention  to  be,  that  his 
land  shall  be  on  the  north  side  of  the  Kentucky  riy  ^, 

the  head  of  Rough’s  run,  a  branch  of  the  Kentuckj 

river,  about  five  miles  above  the  mouth  of  Glenn  s  creek, 

and  to  include  an  improvement  made  by  Patrick  Dow- 

laThe  court,  upon  an  examination  of  the  depositions  fi¬ 
led,  find  sufficient  testimony  to  justify  them  in  saving ;  t 

a  subsequent  locator  could,  upon  a  reasonable  '  "  T*1  >  i 

have  ascertained  the  quarter  of  the  country  m  which  the 
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land  was  intended  to  be  located.  For  although  there  is  c*"®>  &e* 
no  testimony  proving  the  notoriety  of  Glenn’s  creek,  Doran,  &«. 
there  is  such  a  degree  of  notoriety  established,  as  to 
Rough’s  run  itself,  when  combined  with  the  other  calls 
of  the  entry,  without  the  aid  of  the  call  for  the  mouth  of 
Glenn’s,  that  the  court  would  be  induced  to  support  the 
claim  so  far  as  its  establishment  depends  upon  its  gene¬ 
ral  calls. 

Whether  the  call  for  the  head  of  Rough’s  run  should 
be  considered  as  a  general  call,  only  describing  the 
neighborhood  in  which  the  land  was  situated,  or  as  a 
special  locative  call,  by  which  figure  and  boundary  is  to 
be  given  to  the  survey,  has  been  a  matter  of  serious  dif¬ 
ficulty  with  the  court.  However,  upon  full  considera¬ 
tion,  the  court  are  of  opinion  that  whether  it  be  consi¬ 
dered  in  one  light  or  the  other,  the  effect  will  be  the 
same. 

If  this  call  is  to  be  considered  as  a  general  term  of 
description,  the  only  special  locative  call  contained  in 
the  entry,  is  the  improvement  made  by  Patrick  Dolan. 

Without  determining  how  far  the  difference  between 
the  names  of  Dowlan  and  Doran,  would  have  weight  in 
a  case  circumstanced  differently  from  the  present,  it  will 
be  sufficient  for  the  court  to  observe,  the  testimony  es¬ 
tablishes  several  improvements  made  by  Patrick  Do¬ 
ran,  Co.  ;  and  those  improvements  are  in  the  neigh¬ 
borhood  of  the  head  of  Rough’s  run,  and  in  different 
directions  from  the  head  ;  and  there  are  no  expressions 
used  in  the  certificate  or  entry,  showing  which  of  those 
improvements  were  intended.  The  court,  therefore, 
viewing  the  claim  in  this  way,  cannot  support  it. 

If  the  call  for  the  head  of  Rough’s  run  be  considered 
as  a  special  locative  call,  still  the  number  ol  improve¬ 
ments,  as  above  set  forth,  will  vitiate  the  claim  ;  because, 
what  particular  piece  of  land  should  be  held  by  the  en¬ 
try,  would  depend  entirely  upon  the  court’s  arbitrarily 
fixing  upon  one  of  the  improvements,  in  preference  to, 
and  in  exclusion  of  the  others.  This  the  court  is  not 
authorised  to  do ;  and  therefore  this  entry  cannot  be 
sustained. 

The  treasury  warrant  entry  of  1000  acres,  calls  to  lie 
on  the  north  side  of  the  Kentucky,  on  the  head  of  Adam 
Rough’s  creek,  to  include  a  cabin  built  by  Patrick  Do¬ 
ran,  &  Co.  to  extend  to  another  improvement  made  by 
same,  for  quantity,  a  south-east  course. 
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CfcAiG,  Sec.  The  same  objections  which  have  been  stated  against 
DosiUJ*  &c  settlement  claim,  apply  to  this  with  considerable 
force  ;  and  in  addition  thereto,  this  entry  is  deficient 
in  general  description. 

Rough’s  creek  is  not  described  in  this  entry  as  being 
a  branch  of  the  Kentucky  river.  A  subsequent  locator 
is  not  directed  in  what  part  of  that  extensive  tract  of 
country  lying  on  the  north  side  of  the  Kentucky, to  search 
for  it.  Ajid  although  he  should  have  been  informed 
that  a  small  stream,  called  Rough’s  run  was  to  be  found 
at  the  place  now  contended  for,  he  could  not  have  known 
that  this  was  the  stream  intended  and  that  a,  stream 
called  Rough’s  creek  was  not  to  be  found  in  some  other 
part  of  the  country,  on  the  north,  side  of  the  Kentucky 
river, 

Although  the  calling  a  stream  a  run  or  a  creek ,  de¬ 
pends  on  no  fixed  rule,  but  is  perfectly  arbitrary  with 
those  that  affix  the  names  to  streams,  yet  when  the  name 
or  description  is  once  given,  and  becomes  prevalent 
through  the  neighborhood,  a  locator  should,  in  his  entry, 
give  the  general  or  well  known  name  or  description  ;  es¬ 
pecially  when  there  is  no  other  call  in  the  entry  by  whfch 
a  subsequent  locator  can  be  governed  in  his  inquiries. 

To  prove  that  the  call  in,  the  entry  for  Rough’s  creeky 
ought  not  to;  be  considered  as  equivalent  to  Rough’s 
run,  the  court  will  proceed  to  state  two  or  three  cases, 
which  they  conceive  to  be  sufficient  Suppose  an  en¬ 
try  calling  to  lie  on  the  south  side  of  the  Kentucky  river, 
on  the  head  of  Pleasant  creek ,  and  to  include  an  im¬ 
provement  made  by  A,  B.  &  Co,;  no  man,  although  liv¬ 
ing  on  the  well  known  stream  calfed  Pleasant  run,  would 
suppose  that  to  be  the  stream  intended.  An  entry  cal¬ 
ling  for  Cowper’s  creek ,  on  the  north,  side  of  the  Ken¬ 
tucky  river,  would  never  be  considered  as  properly  ap¬ 
propriating  land  on  Cowper’s  run.  Should  an  entry 
be  found  calling  for  the  mouth  of  Cartwright’s  run,  no 
reasonable  man  could,  upon  an  inspection  of  it,  believe 
that  Cartwright’s  creek  was  intended. 

Decree  reversed. 

A  motion  for  a  re-hearing  was  made,  and  continued 
until  the  next  term.  The  motion  was  then  argued  by 
Clay  and  Marshall  for  the  appellants,  and  by  Alien  for 
the  appellees,  and  overruled  by  the  court. 
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HAYDEN  vs.  HERBERT,  ex’r.  of  DUNLAP. 

SOME  years  since,  Dunlap  obtained,  ill  the  general 
court,  a  judgment  against  Hayden  ;  execution  issued  on 
it,  and  a  replevy  bond  was  given.  An  execution  issued 
on  the  expiration  of  the  replevy,  and  land  was  taken  but 
not  sold. 

After  this  Dunlap  died.  His  executor,  by  his  agent, 
issued  a  venditioni  exponas ,  under  which  the  land  ta¬ 
ken,  was  sold  for  part  of  the  debt.  Hayden,  by  his  coun¬ 
sel,  moved  the  general  court,  at  their  last  term,  to  quash 
the  replevy  bond,  venditioni  exponas ,  and  proceedings 
subsequent  to  the  judgment,  for  errors  in  fact  and  inlaw, 
alleged  by  him  to  exist  in  the  proceedings.  The  mo¬ 
tion  was  overruled  ;  from  which  decision  Hayden  ob¬ 
tained  an  appeal,  and  entered  into  bond. 

After  the  appeal,  Herbert,  the  executor,  caused  ano¬ 
ther  execution  to  be  issued  on  the  replevy  bond,  for  the 
balance  which  was  unpaid. 

Notice  being  acknowledged,  a  motion  was  made  for 
an  attachment  against  Herbert,  for  suing  out  the  execu¬ 
tion  ;  on  the  ground  that  the  appeal  taken  was  a  super¬ 
sedeas  to  the  replevy  bond  and  all  subsequent  proceed¬ 
ings. 

Littell  and  Clay,  for  the  appellant. — The  appeal  which 
has  been  taken  from  the  decision  of  the  inferior  court, 
removes  the  record  here.  The  proceedings  by  appeal, 
are  unknown  to  the  common  law  ;  we  derive  it  from  the 
civil  law.  Under  it  an  appeal  removed  the  whole  record 
and  proceedings,  and  the  fact  and  law  were  both  open 
for  decision.  And  when  by  statute  we  have  adopted 
the  appeal,  it  must  retain  ail  its  consequences,  except 
where  it  is  restrained  by  the  statute.  The  errors  as¬ 
signed  below,  were  in  the  replevy  bond  and  subsequent 
proceedings  ;  and  by  this  rule  of  technical  law,  the  re¬ 
cord  ought  to  be  considered  here,  and  not  liable  to  be 
proceeded  on  there.  By  the  motion  below,  a  question 
of  right  was  made,  whether  Dunlap’s  executor  could 
proceed  without  a  scire  facias  P  That  right  we  are 
about  to  have  determined  by  this  court,  by  the  appeal ; 
and  surely  an  appeal  from  a  decision  on  that  right,  su¬ 
persedes  the  exercise  of  that  right,  until  the  appeal  is  de¬ 
cided.  Lef twitch  vs*  Stoval ,  1  Wash.  306,  and  Gordon 
vs.  Frazier ,  2  W ash.  1 34,  shew  that  an  appeal  will  lie 
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An  appeal 
from  a  decifion 
of  an  inferior 
court  overrul¬ 
ing  a  motion  to 
fet  aiide  pro¬ 
ceedings  fubfe- 
quent  to  judg¬ 
ment,  does  not 
fuperfede  the 
proceedings  un. 
der  the  princi¬ 
pal  judgment. 

Cofts  will 
not  be  given  on 
the  decifion  of 
a  motion  for  an 
attachment- 
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HERBERT,ex’ 
of  Dunlap. 


from  a  decision  of  an  inferior  court,  on  a  motion  to  cor¬ 
rect  the  errors  of  their  officers  in  proceedings  subsequent 
to  the  judgment.  Herbert,  the  executor,  has  violated 
the  supersedeas,  if  it  extends  thus  far,  and  therefore  an 
attachment  should  be  awarded  against  hint. 

Talbot  and  Allen,  for  the  appellee.— An  appeal  must 
be  of  exact  width  with  the  case  decided  by  the  inferior 
court.  That  court,  in  giving  the  decision  which  has 
been  appealed  from,  had  not  the  principal  judgment  in 
the  cause,  nor  the  execution  in  question,  before  them. 

It  was,  from  the  nature  of  the  motion,  limited  to  minis¬ 
terial  acts,  subsequent  to  the  judgment  in  the  cause,  and 
prior  to  their  decision.  If  the  motion  below  had  been 
successful,  it  might  have  set  aside  intermediate  proceed¬ 
ings,  but  would  not  have  restrained  us  from  ordering  a 
new  execution.  Can  their  being  overruled  in  their  mo¬ 
tion  be  more  beneficial  to  them  than  if  they  had  succeed¬ 
ed  in  it? 

The  case  Dever  vs.  Peyton,  in  this  court,  at  October 
term  1806,  in  which  this  court  overruled  a  motion  made 
for  a  mandamus,  to  compel  the  Franklin  circuit  court 
to  grant  an  appeal  from  a  decision  ot  theirs,  overruling 
a  motion  for  an  injunction,  shows  the  difference  oetween 
cases  where  there  has  been  a  prohibitory  order  and  the 
inferior  court  discharges  it,  and  where  the  prohibitory 
order  never  has  been  granted.  In  the  former  case  au 
appeal  will  lie,  in  the  latter  it  will  not. 

If  in  this  case,  the  party  had  proceeded  by  writ  of  er¬ 
ror  cor  am  vob'ts ,  and  obtained  a  supersedeas ,  and  the  in¬ 
ferior  court  had  discharged  it,  an  appeal  Irom  that  deci- 
sion  would  have  continued  the  supersedeas .  If  he  had 
pursued  that  method  without  supersedeas,  an  appeal  from 
a  decision  would  not  so  operate.  An  appeal  can  only 
continue  to  suspend  a  right  which  was  suspended  before 

the  decision  appealed  from. 

The  appeal  removes  the  record  of  the  motion ;  re¬ 
strains  us  from  proceeding  on  our  judgment  below  foi 
costs  ;  but  does  not  concern  the  former  judgment.  II 
the  doctrine  contended  for  on  the  other  side,  is  tolera¬ 
ted,  you  will,  in  every  case  where  the  party  is  disposed 
to  be  litigious,  have  a  motion  to  quash  an  execution,  and 
an  appeal.  If  the  judgment  be  affirmed,  a  new  execu¬ 
tion  will  have  to  issue  ;  another  motion  may  be  made 
to  quash  ;  another  appeal  taken  ;  and  thus  continued  ad 
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infinitum .  It  will  open  a  wide  field  for  litigation;  pa-  Hayden 
ralize  the  powers  of  every  court ;  shut  the  doors  of  jus-  f]epB^*T,ex’c 

of  Dunlap. 


'January  j^tb.- 


lice,  and  render  litigation  immortal. 

The  Court  took  time,  and  two  days  after,  overrul¬ 
ed  the  motion. 

The  defendant's  counsel  then  claimed  costs.  Some 
observations  were  made  by  the  counsel  on  each  side,  on 
that  point,  and  a  further  day  taken  for  the  consideration 
thereof. 

Edwards,  Ch.  J.  now  delivered  the  opinion  of  the  January  is ib, 
court,  on  that  point. 

This  is  an  incipient  stage  of  the  proceeding,  and  must 
be  exparte ,  until  there  is  the  order  of  this  court  to  bring 
the  defendant  in.  He  cannot,  therefore,  be  entitled  to 
costs  for  appearing,  where  his  appearance  was  not  re¬ 
quired. 


HANDLEY  vs.  RUSSELL.* 

THIS  was  an  action  for  a  malicious  prosecution, 
brought  by  Russell  against  Handley  in  the  Logan  quar¬ 
ter  session  court,  and  removed  to  Muhlenburg  by  change 
of  venue. 

The  act  for  which  Russell  was  prosecuted  having 
been  done  by  him  as  a  deputy  for  Urbin  Ewing,  sheriff 
of  Logan  county,  the  plaintiff  on  the  trial  to  prove  that 
said  Ewing  was  sworn  in  as  sheriff,  produced  a  copy  of 
the  minutes,  the  only  record  of  the  court  of  Logan  coun¬ 
ty,  in  the  words  following,  to  wit :  u  Logan  county,  set. 
July  county  court,  1798 — Urbin  Ewing,  Esq.  having 
produced  a  commission  from  his  excellency  the  gover¬ 
nor,  appointing  him  sheriff  of  Logan  county,  sworn  to 
the  same,  having  given  bond  and  security  according  to 
law.” 

The  defendant  below  offered  to  prove  by  parol  evi¬ 
dence,  tli at  said  Ewing  had  not  in  fact  taken  the  oath  of 
office  required  by  the  constitution.  The  court  refused 
to  admit  this  evidence,  being  of  opinion  that  the  said  co¬ 
py  of  the  minutes  of  Logan  county  court  was  u  conclu¬ 
sive  evidence  that  said  Ewing  had  taken  the  oaths  of  of¬ 
fice.”  An  exception  was  taken  to  this  decision,  and  it 
assigned  for  error. 

*  Abferst,  Edwards,  Ch.  J  . 

u 


January  1 6:b. 

Minutes  of 
the  countycouit 
are  conclufivee- 
vidence  ot  what 
is  done  in  that 
court. 

10  per  cent, 
damages  not  gi¬ 
ven  on  coft*. 
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Judge  Trimble,  delivered  the  opinion  of  the  court* 
The  judgment  must  be  affirmed.  The  minutes  were 
clearly  conclusive,  and  not  to  be  contradicted  by  parol 

evidence. 

Judgment  affirmed. 

On  reading  the  orders  in  this  cause,  the  clerk  said 
that  the  damages  below  were  so  small  (one  penny}  that 
he  had  not  entered  a  judgment  for  10  per  cent,  there¬ 
on,  nor  had  lie  entered  a  judgment,  for  10  per  cent,  on 
the  costs,  as  this  court  had  uniformly  determined  taut 
•10  per  cent,  damages  were  not  given  on  costs. 

JJy  the  Court. — -You  aic  collect. 


M 


M’GEIIEE  and  STAFFORD  vs.  VOILETT, 

ex’r.  or,  &c. 

Ja,wy  lyh.  as:  in  debt  was  SUC(1  out  of  the  Gallatin  circuit 

Where  bail 
is  required, a  de¬ 
fendant,  if  he 
-can  enter  an  ap¬ 
pearance  with- 
•out  being  ferv- 
ed  with  procels, 
inuft  do  it  in 
perfon. 

Office  judg¬ 


ments  ought  not 
after  the  third 
day  of  the  l'uc- 
ceeding  term, 
to  be  fet  a  fide 
as  a  matter  b( 
courfe  ;  but 
ffiould,  lor  good 
caufe  Ihewn. 


court,  by  Voilett,  executor  of,  &c.  against  both  ot  the 
plaintiffs  in  error,  requiring  bail  of  them.  It  was  served 
on  the  defendant,  Stafford  ;  and  an  alias  awarded  against 
M’Gehee,  but  not  served.  A  judgment  and  writ  ot  in¬ 
quiry  was  had  at  the  rules,  in  the  usual  way,  against 
Stafford.  On  the  second  day  ot  the  succeeding  term, 
special  bail  was  entered  in  court  for  both  ot  the  deten- 
dants.  When  the  suit  was  called,  on  the  lourth  clay  ot 
the  term,  the  plea  of  payment  was  offered  by  an  attor¬ 
ney  in  the  name  of  both  of  the  defendants.  The  court 
refused  to  permit  the  plea  to  be  filed  as  to  both  ot  the  de¬ 
fendants,  and  directed  the  recognizance  ot  special  bail  to 
be  amended,  so  as  to  be  an  undertaking  as  bail  lor  the 
defendant,  Stafford,  only.  A  bill  of  exceptions  was  ta¬ 
ken  to  this  proceedings  which  stated  that  M  Gehee  pro¬ 
cured  the  bail  to  be  entered  for  him  and  Ins  co-deten- 
dant ;  and  that  the  court  refused  the  plea,  and  directed 
the  alteration  to  he  made,  because  they  were  ot  opinion 
that  M’Gehee  had  not  a  right  to  enter  an  appearance,  as 
Re  had  not  been  served  with  process.  The  cause  was 

brought  here  by  a  writ  of  error. 

Tift  ell  for  plaintiffs.' — 1  be  inferior  court,  by  1 i 1  using 
to  permit  the  plea  cf  payment  to  be  filed,  has  prevented 
the  parties  from  making  a  defence.  Whenever  a  suit 
is  depending  against  an  individual,  he  has  a  right  to  en- 
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ter  his  appearance,  without  waiting  the  service  of  pro-  M’Gehi*,&c. 
cess:  To  await  that  period,  might,  in  many  instances,  VoiL£Vr,ex’r. 
endanger  the  loss  of  his  evidences.  Douds  vs.  Cox,  in  0b  &c. 
the  old  supreme  district  court,  and  Lane  vs.  M'\VhtrJ:ry 
in  this  court,  in  1798,  shew  that  the  whole  term  is  to  be 
taken  as  one  day  ;  and  Kyle  vs.  Conn,  pr.  dec.  218,  has 
established  the  right  of  tint  defendant  to  set  aside  an  oi- 
fice  judgment,  and  plead  payment,  afu  r  t lie  third  day  oi 
the  term. 

Talbot ,  for  defendants. — M’Gehee  never  was  proper¬ 
ly  before  the  court.  The  first  entry  as  to  special -bail, 
was  erroneous,  by  a  clerical  mistake,  and  was  propel  ly 
corrected.  M’Gehee  had  no  light  to- enter  an  appear¬ 
ance,  without  being  served  with  process. 

But  if  the  court  erred  in  this,  M’Gehee  is  not  injured, 
for  there  is  no  judgment  against  him.  Stafford  might 
have  plead  separately,  if  he  would  ;  as  he  refused  to  do 
so,  he  cannot  complain  that  he  was  debarred  of  a  just 
defence. 

The  court  had  a  discretion  to  refuse  the  plea  after  the 
third  day,  and  they  ought  to  have  done  so,  unless  the 
plea  had  been  verified  by  affidavit.  The  bill  of  excep¬ 
tions  does  not  shew  that  the  defendants  made  out  a  case 


on  that  day  of  the  term,  that  entitled  them  to  plead. 

Edwards,  Ch.  J. — We  ought  not  to  put  a  construc¬ 
tion  on  the  law  which  permits  office  judgments  to.be 
set  aside,  on  or  before  the  third  day  of  the  next  suc¬ 
ceeding  term,  that  would  injure  litigants,  nor  defeat  the 
law  itself  (a).  After  that  day,  they  ought  not  to  be  set  7fp.S2?* 
aside  as  a  matter  of  course;  but  should  be  set  aside  ^ ,  2,  p’.  24,  § 
whenever  a  proper  case  is  made  out.  26» 1  Bra<f.a<zi, 

Liltell ,  in  reply. — This  was  not  what  is  commonly  2z6, 
called  an  office  judgment.  The  cause  stood  on  a  writ  of 
inquiry.  It  is  decided  in  Cranch’s  reports  (6),  on  a  si¬ 
milar  provision  in  the  Virginia  laws,  that  the  defendant  ;  xCranca 
has  a  right  to  plead  the  first  term,  as  a  matter  of  course, 
when  the  cause  is  situated  as  this  was.  We  now  shew 
that  the  reason  assigned  by  the  inferior  court  lor  refus¬ 
ing  the  plea,  was  fallacious  ;  and  this  court  cannot  intend 

that  there  was  any  other  reason  than  what  thev  have  as- 

¥  * 

signed. 

The  acts  regulating  the  proceedings  in  chancery  cases, 
provide,  that  after  the  bill  is  taken  for  confessed,  the 
answer  may  be  received  by  the  court,  for  good  cause 
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M’Gehee,8cc.  shewn  (<2).  Under  that  act  it  has  been  determined  that 
„  'vs‘  ,  the  production  of  the  answer,  without  accounting  for  the 
^“7’“  r‘  delay,  is  sufficient  to  entitle  the  party  to  file  it.  The 
decisions  on  the  act  in  question  should  be  equally  liberal* 

(a)  Arts  of  £dwards^  Ch.  J.  at  a  subsequent  day,  delivered  the 

?  ^Bradl  following  opinion  : — The  record  is  not  satisfactory  to 
351%  shew  that  the  entry  of  special  bail  first  made,  was  not 

made  by  mistake,  as  to  M’Gehee.  The  court  below 
have  so  considered  it,  and  properly  corrected  it  during 
the  same  term.  On  the  point  of  M’Gehee’s  right  to  en¬ 
ter  an  appearance,  the  court  formed  no  conclusive  opi¬ 
nion  :  but  if  he  had  a  right,  it  should  have  been  by  his 
personal  appearance  in  court,  and  directing  it  so  to  be 
entered. 

Judge  Trimble.— -In  cases  where  no  bail  is  requir- 

( b )  Afts  of  ed,  the  act  of  assembly  ( b )  authorises  an  attorney  to  en- 

*796-7.  ter  an  appearance  for  the  defendant,  after  process  is 

220?  *  served.  Perhaps  in  those  cases  an  attorney  might  do  it 

without  the  service  ol  process.  T  here  is  no  such  pro¬ 
vision  where  bail  is  required.  An  appearance,  where 
bail  is  required  and  process  not  served,  should  always 
be  in  person.  If  that  were  not  the  case,  great  dangers 
might  be  apprehended  from  unauthorised  appearances. 
As  M’Gehee  did  not  thus  enter  his  appearance,  the  infe- 
rior  court  decided  right. 

judgment  against  Stafford  affirmed. 


DAVIS  vs.  WELSH* 

■When  an  In.  THIS  suit  was  brought  in  the  old  supreme  district 
ferior  court  dif-  court  ;  and  on  the  then  district  of  Kentucky  being  erec- 
mifles  a  fuit,  ted  into  a  state  it  was  sent  to  Hardin  county  for  tri- 

ihew  a  fuffici-  ai  (c).  That  court,  without  assigning  any  cause  tor  it, 
ent  caufe  for  dismissed  the  suit.  Davis  sued  out  his  writ  of  error. 

Talbot ,  for  plaintiff.— It  has  been  suggested  to  me, 
that  the  cause  was  dismissed  because  it  was  not  sent  to 

( c )  Aas  of  the  proper  county.  If  it  had  been  sent  to  an  improper 
a  fef.  1792,  ch.  county?  that  court  could  not  dismiss  it.  If  the  decision 
5**  P-  51*  C)fthe  commissioners  who  distributed  those  papers,  was 
not  final,  the  party  aggrieved  should  have  moved  the 
court  where  it  was  depending,  to  have  sent  it  to  the  pro¬ 
per  county.  Rut  that  court  certainly  erred  in  not  put¬ 
ting  upon  the  record  the  cause  of  the  dismission.  They 
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not  having  done  so,  this  court,  which  is  confined  to  ^ 
the  record,  and  can  in  it  see  no  sufficient  ground  lor  the  Welsh. 

judgment  which  that  court  gave,  must  of  necessity  re¬ 
verse  their  decision. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court,  January  18 tb. 
that  the  judgment  of  dismission  be  reversed,  and  the 
cause  remanded  for  trial. 


ANONYMOUS. 


Judge  Trimble,  stated  in  this  cause  (and  it  was  as- 
sented  to  by  the  rest  of  the  court)  that  on  an  appeal,  or  HuU}jejon  ^s. 
writ  of  error,  it  was  not  necessary  for  the  party  taking  Warren  circuit 
it,  to  execute  bond  himself.  He  was  as  much  bound,  C0U'bt*/°-^Qa  of 
without  giving  such  bond,  as  with  it.  II  the  bond  was  1796.7,p.  70, 
executed  by  a  sufficient  security,  it  was  all  that  was  re-  7ij.1B1ad.233, 

quired. 


KEETON  vs-  SCANTLAND. 
SCANTLAND,  as  assignee  of 


— . -  brought 

two  suits  against  Keeton,  on  two  notes,  for  “  5l.  in 
trade”  payable  on  a  day  specified  in  the  notes.  The 
declarations  contained  no  special  averments  of  demands 
at  the  residence  of  the  debtor.  Judgments  were  enter¬ 
ed,  without  a  jury  finding  damages.  One  of  the  decla¬ 
rations  contains  no  allegation  that  the  debt  was  not  paid 
to  the  assignor. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 
The  case  of  Grant  vs.  Groshon  (fir),  determined  in  this 
court,  at  the  last  term,  settles  the  doctrine,  that  whenever 
property  is  to  be  paid  on  a  day  certain,  the  declaration 
need  not  contain  an  averment  that  the  plaintiff  deman¬ 
ded  it  at  the  defendant’s  residence.  Henderson  vs.  Stain- 
ton  (6),  also  decided  at  the  last  term,  settles  the  ques¬ 
tion,  that  whenever  the  contract  of  the  parties  is  for 
property,  judgment  cannot  be  taken  without  a  jury  to 
find  the  damages. 

The  court  consider  the  declaration  to  which  the  other 
exception  is  taken,  defective  and  erroneous.* 

*  Same  point  decided  in  Lynch  vs.  Barr.  pr.  dec.  197*  am^  >n  ‘I  un/laJ  vs. 
Barbour,  fpring  1805 — See  alto,  Conn  vs,  Jones,  ante  2.  Tamn  %uere  de  bee. 


Whenever  pro¬ 
perly  is  to  be 
paid  on  a  day 
certain,  the  de . 
claration  need 
not  contain  an 
averment  that 
the  plaintiff  de¬ 
manded  it  at  the 
refid ence  of  ttte 
defendant. 
Whenever  the 
contract  of  the 
parties  is  for 
property,  judg¬ 
ment  cannot  be 
taken  without 
a  jury  to  find 
the  damages. 

In  declaring 
on  an  obligation 
which  has  been 
aiiigned/it  muft 
appear  by  the 
declaration  that 
the  debt  has 
not  been  paid 
to  the  afiignor. 

(a)  Ante  85, 

(b)  Ante  118* 
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Keeton 

•vs. 

Sc  AXhTLAND. 


Littell. — I  wish  the  court  to  re-consider  the  second 
point.  In  Henderson  vs.  Stainton ,  it  was  a  penal  bond, 
and  the  penalty  was  to  secure  what  the  creditor  might 
have  a  right  to.  A  jury  was  therefore  proper  to  in¬ 
quire  of  the  damages.  I  understand  these  notes  to  be 
for  5/.  in  cash,  which  the  party  might  discharge  in  trade. 

Judge  Logan. — This  case  will  not  come  within  your 
distinction.  The  notes  are  for  “  5l.  in  trade.” 

Judge  Trimble. — I  consider  the  sum  here,  as  a  mea¬ 
sure  lor  the  quantity  of  property,  as  much  as  if  a  con¬ 
tract  called  for  ten  bushels  of  wheat.  In  the  case  of 
Stainton  vs.  Henderson ,  the  court  considered  the  con¬ 
dition  of  the  bond  as  the  true  contract ;  and  decided 
that  where  the  real  contract  was  for  property,  a  jury 
must  assess  the  damages. - Judgments  reversed. 


The  cmiflion 
to  add  a  joinder 
to  a  replication 
tendering  an  if- 
fue,  is  cured  by 
verdift. 

Notice  of  let- 
off'  may  be  gi¬ 
ven  in  court. 

A  notice  of 
fet-off  mull  be 
certain. 

An  unliqui¬ 
dated  demand 
cannot  be  ufed 
as  a  let  off. 


MORRISON’S  ex’r.  vs.  HART. 

THE  plaintiff  in  error  brought  an  action  of  debt 
against  the  defendant.  After  an  office  judgment,  the 
defendant  put  in  the  plea  of  payment,  in  court,  and  gave 
the  following  notice  of  set-off :  u  Plaintiff,  take  notice 
that  defendant  will  give  the  within  as  evidence,  as  a  set-, 
off,  according  to  act  of  assembly — John  Pope,  attorney 
for  defendant which  evidence  of  set-off,  follows  in 
these  words  :  “Borrowed  of  Mr.  Henry  Hart,  a  Wa¬ 
bash  certificate,  of  the  nominal  value  of  12  16  6 — J. 
Morrison,  July  30th  1790.”  There  was  a  replication 
to  the  plea  of  payment,  in  the  usual  form,  but  no  join-, 
der.  A  verdict  and  judgment  was  given  for  the  de¬ 
fendant,  and  a  writ  of  error  brought.  The  following 
errors  were  assigned  : 

1st.  There  is  no  issue  joined  in  the  cause. 

2nd.  'The  notice  of  set-off,  is  too  uncertain..  It  should 
be  as  certain  as  a  plea. 

3rd.  The  law  does  not  authorise  the  filing  a  notice  of 
set-off,  in  court. 

4th.  The  subject  matter  was  not  proper  for  a  set-off. 

Allen ,  for  the  plaintiff. — The  first  error  is  fatal.  Our 
statute  o  {'jeofails,  cures  the  misjoining  of  issue,  but  does 
not  extend  to  cases  where  there  is  no  issue  joined.  It 
has  been  so  determined,  in  the  case  of  Dorsey  vs.  Wil - 
son,  in  this  court,  spring  term  1800.  • 
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ex  r. 

vs. 

Hart, 


In  6  Gwil.  Rac.  138,  and  Bull.  ni.  p.  1?9  will  be  Mokruon-, 
Seen  the  certainty  required  in  giving  notices  ol  set-on. 

And  Bull.  ni.  p.  175,  &c.  that  it  must  be  of  a  liquidated 

demand. 

The  third  error  is  assigned  for  the  purpose  ol  settling 
the  law  on  the  subject. 

Edwards,  Ch.  J.  delivered,  on  a  subsequent  day, 
the  opinion  of  the  court. 

The  first  error  assigned,  is  insufficient  to  reverse  a 
judgment,  after  verdict.* 

The  third,  the  court  overruled.  Whenever  the  gene¬ 
ral  issue  can  be  plead  in  court,  a  notice  of  set-off  may 
be  given  in  court,  if  the  cause  and  subject  matter  of  set¬ 
off  would  have  entitled  the  party  to  have  given  it  on  the 

rules.  .  f  . 

The  second  and  fourth  errors  assigned,  are  latai. 

For  those  errors,  the  judgment  must  be  reversed. 

*  Brajhear  vs.  Shepherd ,  June  1803,  S.  P. 


LANSDALE  vs.  FINDLEY. f 

FINDLEY  obtained  a  judgment  in  the  Lincoln  cir¬ 
cuit  court,  against  Lansdale  and  others.  Execution  is¬ 
sued  on  that  judgment,  and  Lansdale  replevied  it.  On 
the  expiration  of  the  replevy,  another  execution  issued 
against  Lansdale  and  his  security  in  the  replevy  bond. 
On  this,  the  sheriff  returned  “  executed  on  a  negro  wo¬ 
man,  but  not  time  to  sell.”  After  which,  and  alter  a 
term  of  that  court  had  intervened,  a  venditioni  exponas 
issued,  which  was  returned  u  executed  on  a  negro  girl, 
which  was  claimed  by  John  Caldwell  ;  a  jury  being 
summoned  to  try  the  right,  brought  in  a  verdict  in  lav  or 
of  Caldwell,  as  per  verdict  filed.”  The  finding  ot  the 
jury  was  annexed  to  the  return.  After  which, and  af¬ 
ter  the  intervention  ol  another  term  ol  that  couit,  an 
alias  fieri  facias  was  awarded  on  the  replevy  bond. 
Lansdale  then  obtained  a  writol  error  coram  vobis . 

The  first,  second,  and  fifth  errors  assigned  on  the 
writ  of  error  coram  vobis,  were  lor  variances  alleged 
between  the  replevy  bond,  and  the  execution  by  virtue 
of  which  it  was  taken.  The  third  d  fourth  weie  as 
follow :  ^ 

f  Abfent,  Judge  Logan, 


January  16  thA 

Every  align¬ 
ment  of  error 
Ihould  make  out 
a  particular  cafe 
or  point  to 
which  the  de¬ 
fendant  can  an- 
fwer, 

Errors  which 
are  properly  af- 
fignable  below 
on  a  writ  ot  er¬ 
ror  co  ram  vobis t 
and  not  align¬ 
ed  there,  can¬ 
not  be  noticed 
on  an  appeal. 

No  plea  is 
ne ce  liar y  on  a 
writ  of  error  co- 
ram  vobis ,  un- 
lefs  forne  error 
in  ladt  be  alleg¬ 
ed, 

Whenever  a 
writ  of  error  co - 
ram  vobis  is  lu- 
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LaN'DAIX 

Vi. 

Findley, 

ed  out  with  fu- 
fcrfecleaSfUn  er- 
r  >r  alleged  in  a 
leplevy  bond 
that  has  the 
force  of  a  judg¬ 
ment,  and  the 
plaintiff  in  er¬ 
ror  fails,  io  per 
cent  damages 
fhould  be  ad¬ 
judged  to  the 
defendant  iner 
ror. 


(a)  A£ts  of 
1802,  ch.  72, 
§  6,F*  174- 


3rd.  An  execution  is  sued  subsequent  to  the  issuing  of. 
the  venditioni  exponas ,  and  before  such  venditioni  expo - 
nas  had  been  quashed  or  set  aside. 

4th.  The  execution  issued  after  issuing  of  a  venditio  - 
ni  exponas ,  and  before  it  appeared  by  a  legal  return  of 
the  venditioni  exponas,  that  the  property  against  which 
it  issued  tvas  unequal  to  the  satisfaction  of  the  judg¬ 
ment  upon  which  the  same  issued,  or  was  by  other 
means  exonerated. 

Findley,  by  his  counsel,  demurred  to  the  errors  as¬ 
signed,  and  judgment  was  entered  for  him,  quashing  the 
writ  of  error  coram  vobis ,  and  judgment  entered  for  him 
for  ten  per  cent .  on  the  amount  of  the  replevy  bond. 

From  this  judgment  Lansdale  appealed.  It  was  as¬ 
signed  for  error,  first,  that  the  court  below  erred  in  not 
setting  aside  the  proceedings,  for  the  errors  assigned  at 
the  August  term  of  the  Lincoln  circuit  court  1805.* 

The  second  and  third  error  took  specific  exceptions 
to  the  empanneling  and  finding  of  the  jury,  and  to  the 
sheriff ’s  return  on  the  venditioni  exponas . 

4th.  The  defendant  in  error,  upon  the  writ  of  error 
coram  vabis ,  illegally  demurred  ;  he  ought  to  have  plead 
no  error. 

5th.  The  court  below  erred  in  giving  ten  per  cent . 
damages  upon  the  amount  of  the  replevy  bond  ;  the  law 
does  not  authorise  it. 

The  arguments  of  the  counsel  having  been  principal¬ 
ly  on  points  which  the  court  afterwards  determined  were 
not  open  to  exception  from  the  course  of  proceedings 
below,  they  are  omitted,  except  as  to  the  last  error  as¬ 
signed  in  this  court. 

Littell  and  Hardin ,  for  the  appellant. — The  act  giv¬ 
ing  ten  per  cent .  damages,  is,  so  far  as  it  gives  damages, 
penal,  and  must  receive  a  rigid  construction.  It  gives 
ten  per  cent,  wherever  a  writ  of  error  is  sued  out  from  an 
inferior  or  superior  court  to  reverse  a  judgment ,  if  that 
judgment  be  affirmed,  or  the  writ  of  error  dismis¬ 
sed  ( a ).  The  expressions  of  the  act  do  not  extend 
it  to  cases  where  the  writ  of  error  is  sued  out  to  cor¬ 
rect  proceedings  subsequent  to  judgment  ;  and  this  court 
ought  not  to  extend  penal  laws  farther  than  the  letter. 
The  expression  ‘‘inferior  court, r  in  that  statute, must  have 

*  The  term  at  which  the  dscifson  was  given  on  the  writ  of  error  corarr, 

vobis. 
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been  inserted  to  embra.ce  cases  where  writs  of  error  co¬ 
ram  v obis  were  sued  out  .to  reverse  judgments  for  er¬ 
rors  in  fact  ;  as  for  the  infancy  of  one  of  the  parties. 
This  construction  has  been  put  upon  the  law  in  question 
by  the  decisions  of  this  court  ;  and  appears  to  have  been 
reviewed  in  the  case  of  Ambrose  vs.  Weller  ( a ),  and  still 
adhered  to.  Since  that  decision,  the  point  has  been  at 
rest. 

Talbot ,  tor  the  appellee. — The  act  in  question  is  re¬ 
medial.  It  was  enacted  to  prevent  the  delays  occasion¬ 
ed by  supersedeases,  and  should  receive  a  construction 
to  meet  the  mischiefs.  The  decision  of  Ambrose  vs. 
Weller ,  is  directly  against  the  letter  and  intent  of  the 
act.  For  a  replevy  bond  is  by  law  declared  to  have  the 
force  of  a  judgment.  It  is  considered  as  a  judgment, 
to  most,  if  not  to  every  purpose.  And  whenever  a  writ 
of  error  is  sued  out  for  defects  alleged  in  the  replevy 
bond,  it  is  an  attempt  to  reverse  it  as  a  judgment.  The 
consequence  to  the  person  having  the  right  to  execution, 
is  the  same  ;  and  he  should  have  equal  justice,  if  it  is 
improperly  sued  out. 

Edwards,  Ch.  T.  now  delivered  the  opinion  of  the 
court. 

rhe  first,  second,  and  fifth  assignment  of  errors  in  the 
writ  of  error  coram  vobis ,  were  properly  disregarded  by 
the  court  below,  because  the  party  did  not  attempt  to 
avail  himself  of  them  in  proper  time,  as  directed  by  the 
act  of  assembly,  passed  in  1802 .(b). 

The  third  assignment  states  that  an  execution  issued 
subsequent  to  the  venditioni  exponas ,  before  it  had  been 
quashed  or  set  aside.  But  it  surely  cannot  be  laid  down 
as  a  general  ride,  that  a  venditioni  exponas  must  be 
quashed  or  set  aside,  before  any  execution  can  issue  on 
the  judgment.  As  this  assignment  only  states  a  general 
proposition,  without  making  out  a  particular  case,  the 
general  rule  being  agajnst  it,  the  court  very  properly 
overruled  it. 

The  fourth  assignment  of  error  is  so  vague  and  ge¬ 
neral,  that  no  definite  idea  can  be  drawn  from  it.  It 
makes  out  no  particular  case  or  point  to  which  the  der 
fend  ant  could  answer,  and  was,  therefore,  properly  dis¬ 
regarded.  These  being  all  the  errors  assigned  in  the 
writ  of  error  corain  vobis ,  this  court  is  of  opinion  there 
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Lansdaljc  Js  no  error  in  the  judgment  of  the  court  below,  upon  ths 
merits. 

As  to  the  second  and  third  assignments  of  error  in 
this  court,  it  will  be  sufficient  to  observe  that  the  matter 
thereof  could  only  be  properly  assigned  in  the  court  be* 
low,  on  the  writ  of  error  coram  vobis  ;  and  that  not  ha¬ 
ving  been  done,  no  notice  can  be  taken  of  them  in  this 
court. 

It  is  also  assigned  as  an  error,  that  the  defendant,  in 
the  writ  of  error  coram  vobis ,  demurred,  when  he  ought 
to  have  plead,  no  error.  There  is  no  substantial  diffe¬ 
rence,  in  reason,  between  a  demurrer  and  the  plea  of  “  in 
nullo  est  erratum Both  admit  the  facts  alleged,  and 
put  only  the  law  of  the  case  in  issue.  Besides,  by  the 
law  and  practice  of  this  country,  no  plea  was  necessary, 
unless  some  error  in  matter  of  fact,  had  been  alleged, 
upon  which  the  defendant  could  have  made  up  an  issue 
of  fact,  if  he  had  been  disposed  to  do  so.  No  such  er¬ 
ror  having  been  assigned  in  this  case,  the  demurrer 
must  be  considered  as  surplusage,  and  cannot  vitiate. 

It  is  also  assigned  for  error,  that  the  court  below  gave 
ten  per  cent,  damages  on  the  amount  of  the  replevy 
bond.  On  this  point,  the  case  of  Ambrose  vs.  Weller , 
has  been  cited.  This  court,  upon  a  mature  considera- 
W  Ch.  72,  tjon  Qr  t]le  act  0f  1802  (a),  relating  to  writs  of  error 
coram  vobis ,  are  of  opinion,  that  the  ten  per  cent .  dama¬ 
ges,  is  given  in  such  cases,  not  only  by  the  true  spirit 
and  meaning,  but  also  by  the  letter  of  the  act,  wherever 
the  replevy  bond  has  by  law  the  force  of  a  judgment ; 
for  the  reversal  of  which  judgment  on  replevy  bond,  the 
writ  of  error,  with  supersedeas ,  is  sued  out. 

Judgment  affirmed.* 

*  See  another  branch  of  this  caufe,  fofi. 
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SUSANNAH  OWENS  vs.  WILLIAM  OWENS. 

A  chancery  THIS  was  a  suit  in  chancery,  brought  originally  by 
th  e*pr  ovi  Hons  of  Susannah  Owens,  wife  of  William  Owens,  against  him 
the  law  autho-  in  the  court  of  quarter  sessions  for  Wayne  county,  under 
riimg  a  change  t]ie  act  Gf  assembly  concerning  alimony,  f  7  he  bill 

if  a  caufe  be  charges,  that  he  treated  her  in  a  cruel,  and  inhuman,  and 
improperly  re-  barbarous  manner ;  and  sets  forth  the  particular  cases 

f  Ads  of  1800,  ch,  io,  p.  22. 
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of  ill-treatment  complained  of.  The  defendant  filed  his  Owens 
answer,  by  which  he  denies  some  of  the  particular  char- 

r  ii  i  Owens, 

ges  ol  ill-treatment,  and  avoids  others,  by  alleging  pro¬ 
vocations  given  by  his  wife  ;  which  answer  was  regu-  moved  byan  oi> 
larly  replied  to  by  the  complainant.  dpr  ^orn^hange 

Upon  a  petition  for  a  change  of  venue,  by  the  defen-  ception  mpftbc 

dan t,  the  cause  was  removed  into  the  Adair  circuit  t3.ken  t0  ic  0fl 
COUrt.  or  her  lirft 

^pt  •«  ii  ,  2ppcji^ncc  m 

1  he  petition  stated,  that  he  had  an  action  depending,  the  court  to 
&c.  without  stating  what  kind  of  an  action  ;  and  alleg-  vvhich  ic  is  re¬ 
ed,  as  a  cause  for  a  change  of  venue,  “  That  owing  to 
the  undue  influence  of  his  adversary,  and; her  connex-  too  late  after- 
ions,  over  the  minds  of  the  populace,  and  the  particular  war.ds  t0 
odium  that  attends  his  cause,  though  legal,  he  suspects  °°Ever  order 
that  he  cannot  have  justice,”  &c.  The  affidavit  was,  or  proceeding  of 
“That  the  facts  stated  in  the  petition,  as  far  as  his  own  a  judse>  made 
knowledge  extends,  are  true  ;-and  what  he  has  from  in-  court»  is 
formation,  he  believes  to  be  true.5’  revifion  *°f  the 

After  both  parties  had  taken  their  depositions,  the  court  intowhich 

cause  was  tried  at  the  — - term  of  the  Adair  eircuit  luch  ?r‘‘er  or 

court,  in  the  year  1804.  dT'caufe’  in' 

A  jury  was  empanneled  and  sworn  on  this  trial,  who  which  ic  is 
returned  a  verdict,  “  That  the  defendant  did  cruelly  and  madeA*  return- 
inhumanly  abuse  the  complainant,  during  their  cohabi-  in  a  chance- 
tation,  which  occasioned  their  separation  ;  and  that  the  rycaufe,  after  a 
complainant  did  strike  and  assault  the  defendant,  and  .verfdia  whifh- 
greatly  provoke  him.  V,  fc 

This  verdict,  the  court,  on  the  motion  of  the  defend-  thecaufe,  it  is 
ant,  set  aside,  without  expressing  on  the  record,  or  e[rorto,et  afldc 
shewing  in  any  way,'  any  cause  for  so  doing.  After  without  ihew- 
which,  leave  was  given  the  defendant  to  amend  his  an-  >ng  of  record  a 
swer  :  whereupon,  at  the  same  term,  he  filed  his  amend-  reafon 

ed  answer;  therein  charging  her  with  the  commission  ^ina common 
of  adultery,  during  the  coverture.  law  fuit  it  is 

To  this  amended  answer,  no  replication  was  put  in,  PITlumea  therfr 
and  the  cause  was  continued  until  the  September  term  caufe  forawat- 
1804  ;  at  which  term,  another  jury  was  empanneled  in  ding  a  new  trial, 
the  cause,  who  returned  a  verdict,  “That  the  defen- 
dant  did  not  cruelly,  barbarously  and  inhumanly  treat  * 
the  complainant  whereupon,  the  court  dismissed  the 
complainant’s  bill.  To  reverse  that  decree,  this  writ 
of  error  was  prosecuted,  and  the  plaintiff  in  error  filed 
the  following  errors,. to  wit : 

1st.  lhat  the  case  being  in  chancery,  does  not  come 
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within  the  act  authorising  a  change -of  venue,  according 
to  the  law  in  such  case  made  and  provided.  The 
statement  in  the  petition,’ does  u  u  wersvav:  a  change  : 
moreover,  the  affidavit  thereto  is  -not  mffidently  direct 
and  positive  :  therefore,  the  change  from  Wayne  to. 
Adair  circuit  court,  was  error. 

2nd,  The  trial  being  in  chance  v,  the  court  erred  in 
setting  aside  the  verdict  or  report  of  the  jury,  without 
cause  shewn. 

3rd.  The  second  trial  and  hearing  of  the  cause,  was 
erroneously  had,  -when  the  cause  was  not  at  issue,  or  in 
a.  state  for  trial  or  hearing. 

4th.  On  the  whole  case,  on  the  merits,  the  court  err¬ 
ed  in  dismissing  the  bill  with  costs,  &c*  when  the  decree 
should  have  been  for  the  complainant. 

Allen ,  for  plaintiff. — Since  the  assignment  of  these  er¬ 
rors,  the  first  clause  of  the  first  error  assigned,  has  been 
overruled  in  a  cause,  Woods  vs.  Fayette  circuit  court,  on 
a  mandamus I  will  not  argue  that  point,  nor  abandon 
it ;  the  court  can  re-consider  it. 

The  statute  authorising  a  change  of  venue  in  this 
country  is  new  (a).  But  it  may  with  propriety  be  as¬ 
similated  to  the  English  statute  authorising  a  defendant 
to  be  held  to  bail  by  affidavit-  Sellon’s  practice,  111, 
112,  113,  shews  that  the  English  statute  does  not  re¬ 
quire  any  particular  form  of  affidavit.  But  the  deci¬ 
sions  under  that  statute,  require  that  the  affidav  it  should 
be  as  positive  as  the  nature  of  the  case  will  admit  of. 
It  will  not  be  sufficient  by  refering  to  another  matter. 
It  must  be  so  certain,  that  if  untrue,  perjury  could  be 
assigned  on  it.  The  same  book,  114,  115,  shews  also, 
that  the  same  strictness  is  required  in  the  description  of 
the  action,  Testing  this  case  then,  by  those  rules,  it 
will  be  found  to  be  deficient  in  every  respect.  Tohave 
complied  with  the  true  spirit  of  the  statute,  the  party, 
in  his  petition,  should  have  stated  the  kind  of  action. 
He  should  have  stated  positively,  that  there  was  an  un¬ 
due  influence,  and  his  apprehension  that  he  would  be 
prevented  from  having  a  fair  trial  by  that  undue  influ¬ 
ence.  Or  it  should  have  stated  what  his  defence  was, 
and  that  an  odium  was  attached  to  that  defence.  The 
affidavit  should  have  been  positive  to  these  facts.  If 
this  construction  does  not  prevail,  the  discretion  which 

*  Spring  term  1806, 
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tliis  statute  intended  to  give  the  judge,  is  destroyed, 
and  the  party  may  remove  his  cause  at  pleasure. 

In  support  of  the  second  error  assigned,  I  rely  upon 
the  case  oi  'M7 Glanahan  vs.  Trespass,  he.  (a),  to  shew 
that  when  a  court  sets  aside  a  report  of  commissioners, 
under  the  occupying  claimant  law,  which  is  good  on  its 
face,  they  should  assign  a  sufficient  cause  for  so  doing, 
or  it  is  error.  So  in  chancery  causes,  all  the  proceed¬ 
ings  and  evidence  are,  or  ought  to  be  of  record  ;  and  ii 
a. step  taken  in  them,  or  a  finding  of  a  jury  he  regular, 
and  authorised  by  what  is  of  record,  it  Is  error  no  set  it 
aside,  unless  a  good  reason  therefor  be  entered  ol  re¬ 
cord.  The  evidence  in  this  cause  will  be  found  to  war¬ 
rant  the  first  verdict  returned  in  this  suit.  If  the  court 
erred  upon  this  point,  all  the  subsequent  proceedings 
are  a  nullity.  They  cannot  make  the  complainant’s 
case  the  worse.  A  suit  determined  by  this  court,  ff/’- 
Necly  vs.  Oldham' s  eedrs.  (e),  is  full  in  point  as  to  this 
position. 

Edwards,  Ch.  J. — -F  doubt  whether  the  jury  should 
not  have  found  the  several  acts  of  mal  treatment  by  the 
husband,  and  left  the  court  to  draw  the  conclusion 
whether  it  amounted  to  cruel  treatment,  fkc. 

Judge  Logan.-— Another  branch  of  this  law  says, 
that  open  and  avowed  adultery,  is  a  cause  for  decreeing 
alimony.  Would  the  court  have  the  particular  acts 
found  in  that  instance  ?  I  think  not.  And  there  should 
not  be  a  difference  in  the  practice  under  the  two  branches 
of  this  law. 

Allen  proceeded. — The  jury  are,  under  this  law,  to 
determine  whether  the  husband  has  acted  so  as  to  come 
within  any  one  branch  of  it  ;  and  the  court  are  to  pro¬ 
nounce  the  proper  decree,  if  he  has.  But  if  the  chief 
justice’s  doubts  are  well  founded,  both  verdicts  are  er¬ 
roneous,  and  the  decree  must  be  reversed. 

Emrtierson ,  for  the  defendant.— -The  statute  authori¬ 
sing  a  change  of  venue,  is  a  remedial  one,  and  should 
be  liberally  construed.  The  English  statute  concern¬ 
ing  bail,  deservedly  received  a  strict  construction  ;  be¬ 
cause  its  provisions  went  to  deprive  individuals  of  their 
liberty.  Here,  after  a  change  of  venue,'  there  is  still  a 
fair  trial ;  and  no  penalty  imposed  on  either  party. 
The  decisions- on  the  English  statute,  should,  therefore, 
be  no  guide  in  the  interpretation  of  the  one  under  con¬ 
sideration. 
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The  second  error  assigned,  cannot  be  maintained* 
The  chancellor,  when  he  presides  over  the  trial  of  an  is¬ 
sue  made  up  in  a  cause  depending  before  him,  has  the 
same  power  to  order  a  new  trial,  that  the  common  law 
judge  has :  and  as  much  credit  is  due  to  his  order 
awarding  a  new  trial,  as  to  the  order  of  a  common  law 
judge — that  is,  that  it  was  done  on  sufficient  ground  ; 
unless  the  contrary  be  shewn  by  a  bill  of  exceptions. 
There  is  no  foundation  for  the  distinction  taken  by  the 
opposite  counsel  between  the  courts  of  common  law  and 
of  chancery. 

The  third  error  is  equally  untenable.  If  the  suit  was 
brought  to  trial  too  soon,  the  exception shouldhave  been 
taken  below  before  trial.  It  not  having  been  then  taken, 
it  is  now  too  late. 

The  Court  delivered  an  opinion  in  writing,  which, 
after  a  recital  of  the  case,  proceeded  : 

On  the  first  objection  contained  in  the  first  assign¬ 
ment  of  error,  it  will  be  sufficient  to  remark,  that  it  has 
been  heretofore  decided  by  this  court1*  that  a  chancery 
cause  is  within  the  provisions  of  the  law  authorising  a 
change  of  venue ;  and  the  court  cannot  now  discern 
any  reason  of  sufficient  weight  to  impugn  the  decision.f 

The  objections  to  the  petition  and  affidavit  thereto, 
have  produced  considerable  difficulty  :  but  the  court  is 
strongly  impressed  that  the  objections  cannot  now  be  re¬ 
garded.  After  the  change  of  venue  to  the  Adair  cir¬ 
cuit  court,  the  complainant  went  on  twice  to  trial  in  that 
court,  without  making  any  objection  to  the  jurisdiction. 
After  this,  it  seems  to  this  court  the  objection  comes  too 
late  ;  and  that  it  would  be  doing  great  injustice,  to  turn 
the  parties  round,  on  an  objection  of  this  kind,  after  in¬ 
curring  so  much  expence  and  trouble ;  which  might 
have  been  avoided  by  making  the  objection  in  proper 
time.  The  objections  to  the  petition  and  affidavit,  are, 
in  their  nature  and  the  reason  of  the  thing,  like  a  plea  to 
the  jurisdiction  of  the  circuit  court  of  Adair:  and  the 
complainant  ought  to  have  taken  advantage  of  them  at 
her  first  appearance  in  that  court,  by  moving  the  court 
of  Adair  to  remove  the  cause  to  Wayne  ;  and  having 
failed  to  do  so,  she  has  admitted  the  jurisdiction  of  the 
court. 

*  Wood:  vs,  Fayette  circuit  court ,  on  a  mandamus ,  fjpring  term  1806. 

■f  Same  point  decided  in  the  cafe  of  Woods  vs.  Patrick  and  wife,  fpring  terns 
3808.  '  r  ' 
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It  is  a  general  rule  or  principle  of  the  Common  law, 
that  every  order  or  proceeding  of  a  judge,  made  at  his 
chambers,  out  of  court,  is  subject  to  be  judged  of,  cor¬ 
rected,  and,  if  illegal,  controled  by  the  court  into  which 
such  order  or  proceeding,  or  the  cause  in  which  it  is 
made,  is  returned.  And  although  the  act  of  assembly 
is  silent  as  to  a  suit  illegally  removed,  the  defect  is  help¬ 
ed  by  this  rule  of  the  common  law  ;  which  comes  in  aid 
of  the  statute  ;  and  clearly  conferred  on  the  Adair  cir¬ 
cuit  court  the  power  of  deciding  on  the  face  of  the  pro¬ 
ceedings,  whether  the  cause  had  been  legally  removed 
into  that  court  or  not.  Many  examples  might  be  given 
establishing  the  propriety  and  necessity  of  this  power  ; 
but  one  shall  suffice.  Suppose  the  messenger  employed 
by  the  clerk,  who  is  bound  to  transmit  the  papers,  should, 
through  mistake,  carry  the  papers  to  a  different  court 
from  that  to  which  the  venue  was  changed,  and  the 
cause  should  be  there  docketed  ;  can  it  be  doubted  but 
that  that  court,  upon  application,  would  refuse  to  try  the 
cause,  and  would  remand  it  or  direct  it  to  be  sent  to  the 
proper  court. 

It  would  seem  a  very  extraordinary  exercise  of  the 
appellate  jurisdiction  of  this  court,  to  reverse  a  judg¬ 
ment  or  decree  of  the  circuit  courts  for  irregularity  in  an 
order  made  in  the  progress  of  the  cause  by  the  judge, 
out  of  court,  which  might  have  been  corrected  in  that 
court ;  but  which  was  not  corrected,  because  the  party 
chose  not  to  apply  for  redress.  The  exercise  of  such 
a  power  by  this  court,  would,  in  the  general,  be  highly 
inconvenient  and  mischievous. 

From  this  view  of  the  subject,  it  will  not  be  necessa¬ 
ry  for  the  court  to  determine  whether  the  objections  to 
the  petition  and  affidavit  are  well  founded  or  not. 

This  court  is  of  opinion  the  circuit  court  erred,  for 
the  reasons  alleged  in  the  second  and  fourth  assignments 
of  error. 

This  being  a  chancery  cause,  in  which  every  thing 
appears  in  the  record,  the  setting  aside  the  first  finding 
of  the  jury  is  clearly  distinguishable  from  the  granting 
a  new  trial  at  law.  There  it  is  impossible  for  this  court 
to  set!  whether  the  verdict  given,  was  authorised  by  the 
evidence  submitted  to  the  jury  or  not  ;  or  whether  it 
was  consistent  with,  or  contrary  to  the  justice  of  the 
case.  And  as  the  judge  has  a  controling  power  over 
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t-He  jury,  in  granting  a  new  trial,  for  attaining  the  ends  oi 
path;  •  this  court  being  wholly  uninformed  on  the  sub- 
|cc^  will  presume  he  has  properly  exercised  his  power} 
r  the  contrary  appears.  But  here  the  whole  evi- 
dem  e  which  was  before,  the  jury,  appears  in  the  record} 
sons  to  enable  this  court  to  determine  whether  the  find* 
ing  of  the  jury  was  supported:  by  the  proof  and  the  jus* 
lice  of  the  ease.  Upon  the  merits  of  the  question  we 
have  all  the  rights  he  had  ;,  and  therefore,  the  necessity 
oi  the  case  does  not  require  us  to  presume  so  much  in 
his  power. 

This  court,  on  a  mature  consideration  of  the  deposi¬ 
tions  filed  in  the  cause,  are  clearly  of  opinion  that  the 
first  lindiec'CM  the  jut  v  was  fully  supported  by  the  proofs 
in  the  cause,  and  perfectly  consistent  with  the  justice  of 
the  case.  .  ,  *,  *  t 

1  his,  then,  being,  a  chancery  cause,  in  which  every 
thing  ought,  and  does  usually  appear  in  the  record,  it 
became  the  duty  oi  the  judge,  when  setting  aside  such 
a  verdict,  to  shew,  of  record,  the  cause  for  setting  it 
aside.  Not  having  done  this,  the  proceedings  must  be 
deemed  erroneous  ;  and  consequently  the  second  trial, 
and  the  decree  of  dismission  subsequent  thereto,  must 
be  reversed  and  set  aside. 

It  will  be  unnecessary  for  this  court  now  to  give  any 
opinion  on  the  third  error  assigned,  as  every  proceeding 
in  the  cause. subsequent  to  the. first  finding*  of  the.  jury, 
is  deemed  irregular  and  erroneous. 

T  herefore,  it  is  considered  by  the  court,  that  the  de¬ 
cree  aforesaid  be  reversed,  with  costs  ;  that  the  cause 
be  remanded  to  the  court  from  whence  it  came,  with  di¬ 
rections  to  said  court  to  enter  up  a  decree  for  the  com¬ 
plainant  on  the  first  verdict,  unless  the  defendant  shall 
shew  some  sufficient  cause,  to  be  stated  on  the  record  by 
the  court,  for  setting  it  aside. 


February  loth,  STOCKTON  VS.  HALL. 

The  afiign-  Opinion  of  TiipCpuiyr.- — On  the  12th  of  Septem- 
ment  of  anol'ii- ber  1 80J ,  San)  pel.  A.  i  fall  sped,  out  his  capias ,  retura- 

ob°ngelVeff  hU  °P'1^  day.  to  the  Tiding  court,  of  quartet 

intereft  in  ip  sc  sessions,  then,  bp  session,  cxpressiiig  in  the  body  of  the 
veils  it »«  yritj  that  he  \y ar>  assignee,  pi  W  illiaip.  Stockton,  who, was 
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Assignee  of  Daniel  Mullins,  m  covenant  against  George  Stockton 
btockton,  jr.  The  writ  was  endorsed  as  brought  on  a  HV5* 
covenant  for  the  delivery  of  jg  40  worth  of  cattle.  The 
declatation,  after  stating  the  covenant,  &e.  as  executed  a$bnee  ;  and 
by  the  defendant  to  Mullins,  states  the  assignment  there-  fho’  Pa>menti 
of  by  him  to  Stockton,  on  the  1st  day  of  June  180!,  and  ^to^o! 
by  him  tc>  the  plaintiff,  on  the  2nd  September,  in  the  bl’'6ee  before 
same  year;  avers  that  the  defendant  had  notice  of  the  "ot,ceoflheaf- 
assignmentSjOti  the  said  last  day ;  and  Assigns  the  breaches,  S,  •' 
&c.  1  he  covenant  bears  date  on  the  8th  day  of  May  ^rong^i  on  the 

1801,  and  promises  to  pay,  in  three  months  after  date  parc  oftbe  °bli- 
|4°  worth  of  cattle  to  said  Muliins,  at  Plemingsburg.’  SV  Mb*, 
e  erendant  pleaded  covenants  performed  ;  and  is  no*  liable  to 
thereupon  the  parties  submitted  an  agreed  case  to  the  *1™}?**  a4 
court  (in  lieu  of  a  special  verdict)  fir  the* 
judgment.  Winch  case  is,  in  substance,  that  the  cove-  tbe  aiTi^-iment, 
nant  was  executed,  and  the  assignments  thereof  made  thuugh  before 
on  the  days  respectively  before  stated.  That  after  the  t7,£  ,  S 
said  assignments,  and.  before  the  issuing  of  the  writ  as  Prov,ded  the  o- 
before  stated,  the  defendant  was  summoned  as  a  gar  bli®or  have  no- 
nishee  jn  ac  attachment,  by  M’Gowen  against  said  Mul- 

‘|7*,  /  7  ,r  the  commencement  of  the  suit  against  he  <***«  Ms 
the  defendant*  by  Hall,  the  court  of  quarter  sessions  of  confe?i  m  a* 
Fleming,  rendered  a  judgment  and  order  of  sale  in  the 
said  attachment  against  the  said  Stockton,  as  garnishee  ab  efror-e- 
Upon  his  being  sworn  ;*  and  thereupon  the  prop-rtv  °us  judgment 
was  sold  or  the  amount  Of  the  judgment  was  satisfied/  Xt,  it  » 

bipon  thls  case,  the  circuit  court  of  Fleming  (after  not  Protea  the 
the  abolition  of  the  courts  of  quarter  sessions')  gave  gar"ifieeagaiB£ 
judgment  for  the  plaintiff,  for  damages  and  costs  To  ^“1 
reverse  which  judgment,  this  writ  of  error  is  brought;  debt>  who  were 

1  he  errors  assigned  in  this  cause,  are  directed  rather  nL 1 1  parties  tc> 
agamst  the  reasons  given  by  the  circuit  court  for  their  C  ^The*  garnf- 
judgment,  than  against  the  judgment  itself.  Although  to  protect 
the  court  may  have  travelled  out  of  the  record  before  !jimre*f’ lhould 
them,  into  the  record  of  the  proceedings  on  the  attach- 

1  ’  w  not  belong  to  the  case  (and  has  been  at  mge  on  the 

improperly  certified  along  with  the  record  in  this  suitl  ^c°rd’  &  thert 
yet  this  cotut  win  not  therefore  reverse  the  judgment,  if 
ims  substantially  correct  and  warranted  by  law.  It  is  becan  profecutd 
better  to  do  fight  from  wrong  inducements,  than  to  re-  an-  appeal  or 
verse  that  which  is  right  because  it  was  wrongfully  en-  T  “ 

*  F.ort!le  WC"*<WV<S  attachments;  fee  383  of  1796.7,  p.  1-4,  «  c 
I  Brad.  3S7-retro»  rlfcy,  ch.  t,  ro-«»  of  ssg.oh  76,  p,  ,<£ 


H32 


FALL  TERM,  1807. 


Stock ton 

vs, 

Hallj 

( a )  Adis  of 

*796  7»  P-  32 
— a£ts  of  i  fef. 
1798,  ch  27, 
p.  60,  X  Brad. 
6e, 


(rendered.  The  point  to  be  decided  by  this  court,  is, 
whether  or  not,  the  judgment  of  the  circuit  court  is  war¬ 
ranted  by  the  pleadings  and  the  agreed  case. 

By  our  statute  law  (a),  the  assignor  parts  with  his  in¬ 
terest  in  the  obligation  by  assignment ;  and  the  assignee 
thereby  acquires  aright  in  the  obligation  assigned,  and 
can  have  an  action  in  his  own  name  against  the  obligor, 
liable  however,  to  be  defeated  by  payment  or  other  lega 
or  equitable  extinguishment  of  the  demand,  which  may 
have  been  made  to,  or  accruing  against  the  assignor  him¬ 
self ,  before  the  obligor  had  notice  of  the  assignment. 
The  assignment 

cludes  him  from  discharging  the  obligation  to  any  but 
the  assignee.  And  although,  in  the  intermediate  be¬ 
tween  assignment  and  notice,  a  payment  by  the  innocent 
obligor,  would  protect  him,  yet  the  right  of  the  original 
obligee,  is  gone  by  assignment;  and  as  to  him ,  the  ac¬ 
ceptance  of  payment  would  be  wrongful.  .  ,  f 

Bv  the  assignment  on  the  first  of  June,  the  right  of 
Mullins  against  Stockton  was  gone,  although  not  vested 
in  Hall,  until  the  second  of  September.  1  he  statute  has 
not  prescribed  any  manner,  in  which  notice  shall  be  gi¬ 
ven  of  an  assignment,  nor  required  any  notice  to  be  gi¬ 
ven  ;  but  only  protects  the  equity  of  the  obligor,  accru¬ 
ing  before  notice.  c 

Whether  we  view  the  case  agreed;  the  averment  of 
notice  in  the  declaration,  and  the  defendant  s  plea  there¬ 
to  ;  or  the  writ  itself,  as  executed  ;  the  defendant  had  an 
unequivocal  notice  of  the  assignment,  before  the  oath 
was  administered  to  him  as  a  garnishee  ;  whereby  the 
plaintiff’s  right  became  complete,  unless  the  previous 
summons  against  Stockton,  in  the  attachment  against 
Mullins,  or  the  subsequent  order  of  the  court,  against 
the  garnishee,  overreaches  that  right. 

But  the  right  of  Mullins  against  Stockton,  to  demand 
the  contents  of  the  note,  was  gone  by  assignment ;  and 
it  cannot,  with  any  propriety, be  said,  that  the  law  woult 
permit  the  creditor  of  Mullins  to  make  a  demand,  and 
accept  on  his  account,  from  Stockton,  that  which,  if  done 
by  Mullins  himself,  would  have  been  wrongful  and  trau- 

UThe  garnishee  having  notice  of  the  assignment,  by 
suit  actually  commenced  against  him,  before  he  was 
sworn,  was  bound  to  make  a  disclosure  to  the  court,  as 
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well  of  the  assignment ,  as  of  the  covenant  originally  gi-„ 
ven  to  Mullins. 

If  he  failed  to  do  so,  whereby  judgment  was  rendered 
against  him,  he  must  be  considered  as  the  willing  vic¬ 
tim,  entitled  to  no  greater  consideration,  than  if  he  had, 
after  notice,  voluntarily  paid  to  Mullins.  But  if  he  did 
disclose  the  assignment,  and  the  court  did,  notwithstan¬ 
ding,  enter  judgment  against  him,  such  judgment  was 
erroneous;  against  which,  the  garnishee  might  have 
protected  himself,  by  having  his  confession  truly  and  at 
large,  placed  of  record  ;  whereupon  he  might  have  re= 
versed  the  judgment  by  writ  of  error?% 

Judgment  affirmed. 


Stoc  ktok 
•vs. 

Haul. 


T"T. . 


BEAUCHAMP,  adm’r.  of  MUDD,  vs.  MUDD. 

BEAUCHAMP,  as  administrator  of  John  Mudd, 
brought,  in  the  court  of  quarter  sessions  of  Washington 
county,  an  action  of  detinue,  for  a  negro  man  slave,  a- 
gainst  H.  J.  Mudd.  The  cause  was  transfered  to  the 
Washington  circuit  court,  on  the  change  of  the  judicia¬ 
ry.  A  plea  of  non  detinet  was  put  in,  and  issue  taken 
thereon.  Two  other  pleas  were  entered,  to  which  no 
replications  were  entered.  A  fourth  plea,  in  substance 
as  follows,  was  entered  :  That  the  defendant  purchased 
the  slave  in  the  declaration  mentioned,  for.  a  valuable, 
consideration,  without  notice  of  the  plaintiff’s  title, 

on  the  - -  day  of  — ? - at  Prince- George  county, 

State  of  Maryland,  “  of - -  Boone,  who  in  like  man-. 

ner,  on  the  — — —  day  of - at  Charles  county,  and 

state  aforesaid,  purchased  of  Sophia  Mudd,  who  was, 
seised  and  peaceably  possessed  during  the  space  of  three 
years  of  said  negro,  to  the  knowledge  of  the  plaintiff’s 
testator.  That  by  the  statutes  and  law  s  of  Maryland, 
actions  of  detinue  must  be  prosecuted  within  three  years 
then  next  after  the  right  of  action  accrued*  That  no 
right  of  action  hath  accrued  to  the  plaintiff  or  his  testa¬ 
tor  in  the  state  of  Maryland,  within  the  space  of  three 
years,  nor  against  the  defendant  writhin  this  common: 
wealth,  within  Eve  years  nextbefore  the  commencement 
of  this  action.” 

To  this  last  plea  there  was  a  replication,  bringing 
into  view  new  matter.  The  defendant  filed  a  special. 
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demurrer  to  this  replication.  The  record  stated  that 
after  argument  thereon,  the  court  were  of  opinion  that 
the  replication  was  insufficient.  Immediately  succeed¬ 
ing  this  entry,  followed  a  bill  of  exceptions,  which  stated 
that  after  the  opinion  of  the  court  was  given  on  the  de¬ 
murrer,  the  plaintiff  obtained  leave  to  amend  his  repli¬ 
cation,  and  tendered  an  amended  replication,  which 
was  set  forth  ^t  length  ;  but  that  the  court  refused  to 
permit  the  amended  replication  to  be  filed.  After  the 
bill  of  exceptions,  followed  a  final  judgment  against  the 
plaintiff.  Beauchamp  brought  the  cause  here  by  writ 
of  error. 

It  was  argued  by  Talbot  for  the  plaintiff  in  error,  and 
Wicklijfe  for  the  defendant.  On  the  next  day, 

The  Court  delivered  the  following  opinion  The 
first  error  assigned,  is,  that  the  court  erred  in  sustain¬ 
ing  the  defendant’s  demurrer  to  the  plaintiff’s  replica¬ 
tion. 

To  support  this  assignment,  the  plaintiff  relies  upon 
the  insufficiency  of  the  fourth  plea  of  the  defendant , 
which  produced  the  replication  and  demurrer.  Whilst 
the  defendant  contends,  it  is  restricted  to  the  replica¬ 
tion.  The  principle  is  correctly  settled,  that  by  demur¬ 
rer  and  joinder  thereto,  the  whole  pleading  was  brought 
before  the  court,  for  their  inspection  and  decision  ;  and 
they  ought  to  determine  upon  the  whole  record  ;  and 
thereupon  give  judgment  according  to  the  right  of  the 
case.  Nor  can  the  parties,  in  setting  down  one  or  more 
point  or  points,  discharge  the  judges  from  their  office,  irt 
respect  of  the  whole  record,  so  brought  before  them. 

In  adjudicating  upon  the  defendant’s  demurrer,  then, 
the  sufficiecy  of  the  defendant’s  fourth  plea,  was  neces¬ 
sarily  involved  in  his  prayer  to  the  court  for  judgment 
in  his  favor.  And  if  his  said  plea  was  insufficient,  thet 
court  ought  not  to  have  sustained  the  defendant’s  de¬ 
murrer  or  prayer  for  judgment.  The  first  assignment 
of  error,  therefore,  brings  sufficiently  before  this  court, 
the  propriety  of  the  defendant’s  said  fourth  plea  ;  and 
that  it  was  no  bar  to  the  plaintiff’s  action,  this  court 
have  no  hesitation  in  saying. 

[The  opinion  of  the  court  then  recited  the  said  plea,  as 
above  stated,  and  proceeded.] 

From  the  three  years  seizen  and  possession,  as  before 
spoken  of ;  the  limitation  of  actions  of  detinue  to  thres 
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years  in  Maryland  ;  and  die  averment  that  no  right  of 
action  hath  accrued  in  Maryland,  within  the  space  of 
three  years ;  the  plea  seems  intended  as  a  plea  of  the 
Maryland  statute  of  limitations*  Of  statutes  and  laws 
of  sister  states,  this  court  cannot  take  notice,  judicially, 
unless  they  are  pleaded. 

But  whether  a  statute  which  barred  the  remedy  in  Ma¬ 
ryland,  would  be  a  good  plea  in  bar  of  a  right  in  Kentuc¬ 
ky,  this  court  will  not  at  this  time  decide  ;  because,  the 
question  is  not  judicially  presented  by  the  plea  under 
consideration. 

Without  criticism  on  the  language  of  the  plea ,  we 
must  say  it  does  not  contain  any  substance  whereon  the 
judgment  in  favor  of  the  defendant  can  be  pronounced. 
That  three  years  peaceable  seizen  and  possession  were 
had  in  Maryland,  is  not  averred:  that  the  plaintiff’s  ac- 
tion  accrued  in  Maryland ;  or  that  it  was  the  same 
cause  of  action  in  the  declaration  supposed  ;  or  that  he 
had  any  claim  in  that  state  to  the  slave  in  question  ;  is 
not  alleged.  That  no  right  of  action  hath  accrued  ini 
Maryland,  within  the  space  of  three  years,  is  no  direct 
averment  that  a  right  of  action  did  ever  exist  there. 
ct  That  actions  of  detinue  must  be  prosecuted,”  in  that 
state,  within  three  years  next  after  the  right  of  action  ac¬ 
crued,  does  not  amount  to  an  averment  that  an  action  of 
detinue  might  be  prosecuted  for  a  slave  there  ;  much 
less  to  an  averment  that  a  writ  of  replevin  de  homine  re - 
plegiando ;  trover  and  conversion ;  or  other  remedy, 
would  not  also  be  tolerated,  even  after  three  years  ad¬ 
verse  possession  and  seizen  with  notice.  The  expres¬ 
sions  u  statutes  and  laws  of  Maryland,”  are  too  vague 
and  indefinite  to  answer  the  ends  of  justice,  and  the  re¬ 
quisitions  of  a  plea.  . 

The  balance  of  the  plea  seems  only  to  have  been  in-* 
tended  to  fortify  the  limitation  by  the  statutes  and  laws 
of  Maryland,  and  as  a  substitute  (lame  indeed)  for  the 
necessary  averment,  that  the  cause  of  action  in  the  de¬ 
claration  supposed  was  the  same  that  accrued  in  Mary¬ 
land  ;  not  as  a  substantive  discharge  per  se  of  the  cause 
of  action  stated  in  the  declaration ;  or  as  a  substantive 
plea  of  the  statute  of  limitations  of  this  state.  It  would 
not  have  been  so  understood  by  the  plaintiff,  nor  could 
any  issue  be  joined  thereon.  The  court,  therefore,  err- 
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ed  in  sustaining  the  defendant’s  demurrer,  and  giving 
judgment  for  him  upon  the  fourth  plea. 

This  renders  it  useless  to  say  any  thing  of  the  second 
assignment  of  error,  as  it  regards  the  replication  offered 
to  the  fourth  plea. 

The  third  assignment  of  error  correctly  states,  that 
the  court  erred,  in  giving  final  judgment  against  the 
plaintiff,  when  the  issue  made  up  upon  the  plea  of  non. 
detinet  was  untried,  and  the  other  pleas  were  not  replied 
to. 

The  court  have  certified  in  the  bill  of  exceptions, 
(which  is  enrolled  by  their  own  solemn  order,  and  which 
is  as  much  a  part  of  the  record,  as  any  other  passage  of 
the  recorded  history  of  the  proceeding  in  court),  that 
they  had  granted  leave  to  amend  the  replication  to  the 
fourth  plea,  after  they  had  sustained  the  demurrer. 
The  omission  of  the  clerk  to  state  such  leave,  over  and 
above  the  certificate  thereof,  in  the  bill  of  exceptions, 
cannot  detract  from  the  verity  of  the  statement  therein. 
The  omission  was,  at  any  rate,  but  a  clerical  mistake,  if 
to  have  inserted  it  after  the  exceptions  were  ordered  to 
be  enrolled,  would  not  have  been  unnecessary.  By  the 
leave  to  amend,  the  replication  was  virtually  withdrawn, 
and  consequently  the  demurrer  thereto. 

The  general  issue  only  remained,  which  was  to  be 
tried  by  a  jury,  and  not  by  the  court.  The  rendition  of 
judgment  in  manner  and  form,  apparent  in  the  record, 
was  erroneous. 

The  court  ought,  as  to  the  second,  third  and  fourth 
pleas,  to  have  caused  issues,  cither  of  law  or  fact,  to  have 
been  joined  ;  or  a  judgment  by  default  against  the 
plaintiff  or  defendant,  to  have  been  taken,  before  they 
would  have  given  judgment  thereon.  If  the  plaintiff  re¬ 
fused  to  reply,  after  a  rule  given,  the  defendant  might 
have  signed  judgment  for  that  cause.  If  replication* 
was  put  in,  the  defendant  might  have  rejoined  or  de¬ 
murred.  If  he  would  not,  altera  rule  made  upon  him 
to  do  so,  the  plaintiff  mjght  have  taken  judgment  and  a 
writ  of  inquiry  for  that  reason. 

Judgment  reversed  ;  cause  remanded  to  be  tried  on 
the  general  issue,  and  such  other  issues  as  may  be  made 
up,  whether  of  law  or  fact,  not  inconsistent  with  this 
opinion.  -  •  -  - 
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-  '  M’KIMLEY .vs.  SMITH. 

AN  action  was  commenced  by  M’Kinley  against 
Smith,  in  Henry  circuit  court,  for  slander.  On  the  tri¬ 
al,  a  verdict  was  given  for  the  defendant.  The  plaintiff 
moved  for  a  new  trial,  because  one  of  the  jurors,  before 
the  trial,  and  on  the  day  it  was  had,  was  heard  to  say, 
“The  plaintiff  ought  not  to  have  a  verdict  ;  and  that  if 
he  was  on  the  jury,  he  would  find  against  him  ;”  arid 
that  he,  the  plaintiff,  did  not  know  of  this  declaration  of 
the  juror,  before  the  jurv  retired  to  consider  of  their  ver¬ 
dict.  Evidence  was  offered  of  these  facts.  The  court 
refused  to  hear  the  evidence,  being  of  opinion,  that  if 
they  were  proven,  they  would  not  be  sufficient  to  set 
aside  the  verdict ;  and  overruled  the  motion.  M’Kin¬ 
ley  prosecuted  a  writ  of  error. 

Blair,  attorney-general,  for  the  plaintiff. — Whatever 
as  a  good  ground  of  challenge  to  a  juror,  is  a  good 
ground  for  a  new  trial,  if  the  fact  were  not  known  to  the 
party  until  after  the  verdict— Cowper  116,  5  Bac.  ab. 
(old  Ed.)  245  ( a ),  2  Bur.  863.  In  this  instance,  the 
fact  was  not  known  until  it  was  too  late  for  us  to  avail 
ourselves  of  the  knowledge  of  it.  We  are  in  the  same 
situation  as  if  we  had  not  known  it  until  after  verdict* 

Allen ,  for  the  defendant. — The  rule  contended  for  by 
the  attorney-general,  is  certainly  not  as  broad  as  he  lays 
it  down  (£).  Some  ‘cases  may  be  found,  where  a  new 
trial  has  been  granted,  because  of  the  discovery  of  a  fact 
that  would  have  been  a  cause  of  challenge.  The  case  of 
Duncan  vs .  Finnyhorn  and  wife,  in  this  court,  spring 
term  1803,Pr.dec.  309,  shews  that  the  ruleis  not  universal. 
The  declaration  of  the  juror,  was  such  as  might  have 
been  made  by  half  the  people  in  the  court-yard,  without 
any  real  prejudice  against  the  plaintiff ;  and  if  the  juror 
were  not  prejudiced  against  him,  there  can  be  no  pre¬ 
tence  for  granting  a  new  trial.  In  actions  of  slander,  it 
is  not  unusual  to  hear  of  the  neighbors  expressing  opi¬ 
nions  on  the  case,  without  their  taking  sides  in  the  con¬ 
troversy  ;  and  when  they  would  in  fact  be  the  men  best 
qualified  to  do  impartial  justice  between  the  parties. 

This  is,  therefore,  a  case  in  which  the  inferior  court 
acted  properly  in  refusing  a  new  trial. 

The  Court,  after  stating  the  motion  for  a  new  trial, 
and  the  grounds  thereof,  delivered  the  following  opi¬ 
nion  : 


It  h  a  general 
rule  that  what¬ 
ever  would  be  at 
good  caufe  of 
challenge  to  a 
juror,  if  difco- 
vered  in  time, 
would  be  eaufe 
for  granting  a 
new  trial,  if  noc 
di  (covered  until 
after  verdift. 

If  it  be  dif- 
covered  before 
verdift,  but  too 
late  tor  the  par¬ 
ty  to  avail  him- 
felf  of  it,  he 
lhall  have  the 
fame  advantage 
of  it  as  if  dif. 
covered  after 
verdidf. 

"January  zotb» 

( a )  Gwil.ed. 
of  Bacon,  6  vol. 
66i,  7  Mod. 
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(£)  6  Bac. 
(Gwil.ed, )66i, 
i  Vent.  30, Sty. 
100,  129. 
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This  would  certainly  have  been  a  good  cause  of  chat- 
ienge,  if  it  had  been  discovered  in  time.  It  seems  to 
be  laid  down  in  the  books  as  a  general  rule*  that  whate¬ 
ver  would  be  a  good  cause  of  challenge,  if  discovered  iii 
time,  will  be  cause  for  granting  a  new  trial,  if  not 
discovered  before  verdict. 

This  court  ate  aware  there  are  exceptions  to  this  rule 
but  they  cannot  suppose  that  an  exception  would  be 
made  to  the  general  rule,  in  any  case  where  the  objec¬ 
tion  or  cause  of  challenge  is  founded  upon  direct  partis 
ality  in  the  jurors, or  arty  of  them, as  inthe  present  case  (a)« 
(a)  6  Bac.  It  is  true  the  objection  in  this  case  was  diseover- 
(Gwii.  ed.)  before  the  verdict,  but  after  the  jury  retired  to  con- 
6b8*  balk.  645.  s^erof  their  verdict.  By  our  law,  the  jury,  after  re¬ 
tiring  to  consider  of  their  verdict,  is  beyond  the  control 
of  the  parties.  ^  Nor  could  the  plaintiff  have  suffer¬ 
ed  a  nonsuit,  to  have  avoided  the  effect  of  partiality  in 
(*)  a  as  of  the  jury  (£).  There  cannot,  therefore,  be  any  difference 
i796-7,  P.  25,  in  principle,  between  this  case  and  the  case  where  the 
lx?’  1  objection  is  discovered  alter  verdict. 

Judgment  reversed,  with- costs;  cause  remanded,  and 
court  below  to  grant  plaintiff  a  iiew  trials  on  his  paying 
the  costs  of  the  former  trial. 

*  This  expreffion  mull  be  underftood  “beyond  the  controlof  either  party.'* 
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TRIGG  vsy  SHIELDS; 


Objedtions  to  The  defendant  in  error,  brought  an  action  on  the  caise* 
ferting  a  fide  an  against  the  plaintiff  in  error*  in  the  court  of  quarter  ses- 
rence  °on  ^the  slons  Barren  county.  In  his  declaration*  he  com¬ 
motion  of  one  plained,  in  substance,  that  he  had  put  into  the  hands  of 
party, are  wav-  Trigg,  then  sheriff  of  Barren  county,  a  writ  against 
Carty  ^ein  ^idaothy-  Mershon,  requiring  bail ;  that  Trigg,  on  the 
court  and  &not  execution  of  said  writ,  accepted  Job  Towbridge  as  bail* 
excepting  to  the  but  failed  to  return  on  the  writ,  that  lie  had  executed  it, 
opmion  of  the  taken  security,  and  return  a  copy  of  the  bail  bond; 

Afteradeci-  or  to  make  any  return  whatever*  on  the  said  writ*  or  to 
fion  overruling  the  same  ;  bv  reason  of  which  omission,  the  court  dis* 
a,  demurrer,  it  charged  Towbridge  (on  his  motion)  from  his  underta- 
leave,  &  with-  kingas  ban  ;  that  he,  ontelds*  issued  an  alias ,  and.  pro- 
draw  his  de-  secuted  his  suit  to  judgment  against  Mershon,  but  lost 
murrer,  &  plead  t]ie  (]ebt  by  the  discharge  of  the  bail. 

fedea  the  de-  Alter  the  suit  was  brought  on  tne  issue  docket,  it  was 
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fcfel'ed.  At  a  subsequent  term,  the  order  of  reference 
was,  on  the  motion  of  the  plaintiff,  set  aside.  The  de¬ 
fendant  immediately  put  in  a  special  demurrer  to  the  de¬ 
claration,  to  which  there  was  a  joinder.  On  argument, 
the  court  overruled  the  demurrer.  The  defendant  ex¬ 
cepted  to  that  opinion,  and  then  obtained  leave  to  with¬ 
draw  his  demurrer  ;  which  he  accordingly  did,  and  put 
in  the  plea  of  not  guilty  ;  on  which  issue  was  taken,  arid 
a  verdict  and  judgment  for  the  plaintiff.  Trigg,  the  de¬ 
fendant  below,  sued  out  a  writ  of  error  to  reverse  this 
judgment^  and  assigned  the  following  errors  : 

1st.  The  court  below  ought  not  to  have  set  aside  the 
Order  of  reference. 

2nd.  They  erred  in  overruling  the  defendant’s  de¬ 
murrer. 

3rd.  It  appears  from  the  defendant’s  own  shewing,  in 
his  declaration,  that  the  court  erred  in  discharging  the 
appearance  bail,  taken  in  the  suit  Skidds  vs.  Mershon , 
and  consequently,  that  there  is  no  cause  of  action  against 
Trigg. 

The  Court  delivered  in  their  decision  as  follows  : — - 
The  first  and  second  errors  may  be  considered  together. 
It  appears  in  the  record  that  an  ordef  of  reference  had 
been  made  $  that  at  a' subsequent  term  it  was,  on  the 
motion  of  the  plaintiff’s  attorney,  set  aside,  without  ob¬ 
jection  on  the  part  ot  the  defendant.*  who  was  in  court, 
and  immediately  thereafter,  on  the  record,  put  in  a  de¬ 
murrer  to  the  declaration.  The  demurrer  waS  joined* 
argued,  and  overruled  by  the  court.  The  defendant 
moved  for  and  obtained  leave  to  withdraw  his  demur¬ 
rer,  and  pleaded  not  guilty  ;  on  which  issue  was  join¬ 
ed,  and  the  verdict  of  a  jury  rendered,  on  which  the 
judgment  of  the  court  was  pronounced. 

Alter  this,  it  is  certainly  too  late  to  object,  either  to 
the  setting  aside  the  order  of  reference,  or  to  the  judg¬ 
ment  on  the  demurrer. 

x  he  defendant  having  withdrawn  the  demurrer,  and 
havi  ng  gone  to  trial  on  the  plea  of  not  guilty,  superseded 
me  judgment  on  the  demurrer,  as  completely  as  if  the 
demurrer  had  never  been  filed,  nor  an  opinion  given 
thereon. 

And  the  party  should  be  considered  as  having  waiv¬ 
ed  the  objection  to  the  order  of  reference,  unless  he  had 
excepted  to  the  opinion  of  the  court  setting  it  aside. 
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Trigg 

•vs. 

Shields, 

murrer,  and  de° 
cifion  thereon, 
as  coxnpletelyas 
If  the  demurrer 
had  never  beeri 
filed. 

The  return  of 
the  theriff  to  i 
writ,  is  that 
which  authori-. 
fes  the  plaintiff 
to  proceed  to 
judgment  a- 
gainft  the  de¬ 
fendant.  Col¬ 
lateral  or  pre- 
fumptive  evi¬ 
dence  of  its  ex¬ 
ecution  will  not 
do. 


iro 


FALL  TERM,  1807. 


Trigg  The  premises  assumed  in  the  third  assignment  of  er» 
Shield*  ror,  cannot  t>e  admitted  ;  but  if  admitted,  the  conclusion 
does  not  follow.  The  complaints  stated  against  the  she¬ 
riff,  by  the  declartion,  are,  first,  that  contrary  to  the 
duties  of  his  office,  he  neglected  to  make  return  of  the 
security,  and  a  copy  of  the  bail  bond  which  he  had  ac¬ 
tually  taken,  on  executing  the  process.  Secondly,  that 
he  neglected  altogether,  to  make  any  return  whatever, 
on  the  said  writ,  or  to  the  same.  The  discharge  of 
Towbridge  (on  his  motion)  from  his  undertaking  as  ap¬ 
pearance  bail,  the  alias  capias,  and  eventual  loss  of  the 
plaintiff’s  demand  against  Mershon,  are  stated  as  the 
consequences  flowing  from  the  neglect  of  the  sheriff, 
and  in  aggravation  of  the  damages* 

The  neglect  to  make  return  of  the  process,  and  of  the 
execution  thereof  on  the  defendant,  Mershon,  was,  of 
itself,  one  substantive  cause  of  action.  The  failure  to 
return  the  name  of  the  bail  and  copy  of  the  bail  bond, 
was  another.  Putting  the  writ  into  the  office  without 
his  official  certificate  of  what  had  been  done  thereby,  was 
no  return  thereof,  in  compliance  with  his  duty. 

The  official  notification,  as  well  of  the  execution  of 
process  as  of  the  name  of  the  bail  returned  by  the  proper 
officer,  who  acts  upon  oath,  constitutes  the  authority  of 
the  plaintiff  to  ask,  and  of  the  court  to  award  judgment 
against  the  defendant  and  bail,  in  each  individual  case  ; 
and  is  one  of  the  safeguards  of  the  citizen  against  sur¬ 
reptitious  judgments,  which  ought  not  to  be  dispensed 
with.^  Presumptive  evidence  will  not  do. 

That  the  officer  had  the  writ ;  that  he  was  seen  after¬ 
wards  in  conversation  with  the  defendant ;  and  a  bail 
bond  in  the  office  with  the  writ,  after  the  return  day 
thereof ;  would  furnish  strong  presumption  that  the  offi¬ 
cer  had  performed  his  duty :  and  yet  he  might  have 
omitted  to  serve  the  process  ;  and  to  excuse  his  negli¬ 
gence,  have  put  in  a  colourable  bail  bond,  which  he  dare 
not  assert  upon  his  oath  of  office  was  executed  by  the 
persons  named  therein  as  obligors. 

The  certificate  of  the  officer  is  necessary  to  connect  the 
bail  and  his  bond  with  the  writ,  and  the  writ  with  the 

*  In  the  cafe  of  Brittenham  vs.  Cummins ,  fall  term  iScp,  it  was  decided  that 
an  endorfement  purporting  to  be  the  acknowledgment  of  the  defendant  of  the 
fervice  of  the  fumnicns,  was  not  fufficient  to  authorise  a  judgment  in  a  cat- 
on  petition  and  lummens. 
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service  thereof  on  the  defendant.  Without  this  con¬ 
nection,  therefore,  the  court  would  not  have  been  war¬ 
ranted  in  giving  judgment  against  the  defendant  in  this 
particular  case,  or  against  Towbridge,  the  bail.  And  if 
the  plaintiff  had  taken  judgment  against  either  by  de¬ 
fault,  the  judgment  would  have  been  erroneous. 

The  sheriff  might  have  moved  in  due  time  for  leave 
to  make  his  return  on  the  writ,  and  thereby  have  ena¬ 
bled  the  plaintiff  to  proceed.  But  this  does  not  appear 
on  the  record  to  have  been  done.  Whether  the  bail  of¬ 
ficiously  interfered,  or  the  corrective  arm  of  the  court 
was  interposed,  without  the  request  of  any  of  the  per¬ 
sons  concerned,  is  immaterial ;  the  neglect  of  the  she¬ 
riff  was  the  same — the  damage  to  the  plaintiff  was  the 
same. - Judgment  affirmed. 

Clcuj,  for  the  plaintiff- — Wickliffe ,  for  the  defendant* 


Trigg. 

VSa 

Shielbs. 


COLEMAN  v*.  HARRISON  CIRCUIT  COURT. 


COLEMAN  filed  his  bill  in  chancery,  in  said  court, 
against  Holeman  and  others.  Before  the  suit  was  set 
for  hearing,  the  clerk,  through  mistake,  entered  on  the 
rules  u  Dismissed  by  order  of  the  complainant.”  The 
cause  was  not  entered  on  the  court  docket,  at  the  suc¬ 
ceeding  term,  amongst  the  office  judgments,  as  an  office 
dismission.  At  the  second  term  after  the  dismission,  the 
complainant  moved  to  set  aside  the  entry  of  dismission, 
and  reinstate  the  cause  ;  /and  offered  affidavits  of  the 
entry  being  made  by  the  clerk  by  mistake,  and  that  the 
complainant  and  his  counsel  were  ignorant  of  it  until 
that  term.  That  court  overruled  the  motion  ;  being  of 
opinion  that  the  motion  came  to  late.  Exceptions  were 
taken  to  the  court’s  opinion  ;  a  copy  of  which  exceptions 
being  produced  to  this  court,  a  motion  was  made  for  a 
mandamus  to  compel  that  court  to  reinstate  the  cause. 

Talbot  Joy  the  plaintiff. — Whenever  the  inferior  tribunal 
refuse  to  act  on  a  subject  proper  for  their  decision,  or 
have  no  discretion  in  the  act  to  be  done,  a  mandamus 
will  lie.  Here  there  is  no  contest  as  to  the  matter  of 
fact.  The  inferior  court  have  refused  to  correct  the 
mistake  of  their  clerk,  and  therefore  this  court  will  com¬ 
pel  them  to  do  it.  The  act  of  assembly  (a),  will  be 
f|qund  to  declare  final,  those  office  judgments  only  which 


After  the  firfc 
term  fucceeding 
the  difmiHion 
ofacauieon  tha 
rules,  the  par¬ 
ties  are  out.'of 
court,  and  can¬ 
not  be  heard, 
though  to  cor¬ 
rect  a  miftake. 
See  Gay  vs. 
Caldwell,  ante 
63, 
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In  Cults  by 
non-refidents, 
the  bond  for 
fofts  fhonld  re¬ 
gularly  be  gi- 
yen  to  the  de¬ 
fendant  in  the 
a&ion, 

Jfit  do  rspt 
fccure  the  cofts 
which  the  de¬ 
fendant  may 
have  a  right  to 
demand,  if  is 
defective. 

If  executed 
by  arefident  fe- 
curicy,  without 
the  plaintiff  in 
the  fuit,  it  i$ 
fufficient. 

If  a  fuffkient 
bond  be  not  gi¬ 
ven,  the  fuit 


are  entered  in  actions  of  debt  “  founded  on  a  specialty, 
bill  or  note  in  writing,  ascertaining  the  demand  but 
does  not  extend  to  office  dismissions.  Were  office  dis¬ 
missions  placed  upon  the  looting  of  office  judgments, 
they  should,  to  give  them  validity,  be  docketed  with 
the  office  judgments,  and  entered  as  the  judgm  ent  of  the 
court  in  term  time.  This  has  not  been  done  in  this  in¬ 
stance. 

The  Court,  after  having  taken  time,  overruled  the 
motion  ;  being  of  opinion  that  after  the  first  term  suc¬ 
ceeding  the  entry  on  the  rules,  the  parties  were  complete¬ 
ly  out  of  court,  and  could  not  be  regularly  brought  into 
(court  again  but  by  process  ;  and  that  therefore  the  infe¬ 
rior  court  acted  correctly  in  overruling  the  motion  to  re¬ 
instate  the  cause. ^ 

*  The  fame  point  was  decided  in  the  cafe  of  Cravens  vs.  Broadnax ,  fpring 
term  j8o8. 

In  the  cafes  of  Penn's  adm' x  vs.  Emwerfon ,  fall  term  1803,  Pr.  dec,  346— 
Pryor  vs  Reddickt  fall  term  1805 — and  Reed  vs  Hatcher .  fpring  term  i8c>9s 
it  was  decided  that  after  the  term  had  expired  at  which  a  judgment  was  enter¬ 
ed,  it  could  not  be  reyerfed  or  altered  by  the  court  below. 


BARNETT  and  HUTCHESON  v&.  WARREN 

CIRCUIT  COURT. 

AT  the  last  term  a  motion  was  made  to  the  court  for 
a  mandamus  against  Warren  circuit  court,  on  the  case 
stated  below,  and  argued  by  Allen  in  favor  of  the  motion. 

Time  was  then  taken  for  its  consideration  ;  and  on  this 
day  the  following 

Opinion  of  the  Court  was  delivered  : — -In  this  case 
it  appears  that  Ebenezar  Titus,  a  non-resident,  com¬ 
menced  a  suit  in  chancery  against  the  plaintiffs  in  this 
motion,  in  the  Green  circuit  court ;  which  suit  has  been 
removed  by  charge  of  venue,  to  Warren  circuit.  That 
at  the  commencement  of  the  suit,  John  Emmerson  lodg¬ 
ed  in  the  clerk’s  office  the  following  bond  for  costs  : 

“  Know  all  men  by  these  presents,  that  I,  John  Em- 
mersen,  am  held  and  firmly  bound  unto  James  Allin, 
the  sheriff,  or  other  officer  of  Green  circuit  court,  in  the 
penal  sum  of  50/.  current  money  ;  for  the  true  payment 
whereof  to  be  made  to  the  said  officers,  he  binds  himself, 
his  heirs,  &c.  firmly  by  these  presents — Sealed  with  un¬ 
seal,  and  dated  this  27th  day  of  January  1807.  The 
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•condition  is  such,  that  whereas  Ebenezar  Titus^  a  resi¬ 
dent  of  another  state,  hath  instituted  a  suit  in  chancery 
against  John  Hutcheson  and  Andrew  Barnett  in  said 
court:  now  if  the  said  John  Emmerson  shall  pay  all 
costs  which  shall  accrue  in  said  suit,  which  the  said  Ti¬ 
tus  would  be  liable  to  pn}^  from  law  and  the  judgment  of 
the  court ;  then  tnis  obligation  to  be  void,  else  to  re¬ 
main  in  full  force, 

(Signed)  “John  Emmerson,  (l.  s.) 

“Teste- — James  Alein.” 

That  while  the  suit  was  pending  in  the  Green  circuit 
court,  Barnett  objected  to  the  bond,  as  insufficient  ;  and 
moved  to  quash  and  set  it  aside,  because  the  penalty  of 
it  was  given  tq  the  clerk  and  other  officers  of  the  court 
only,  and  not  to  Barnett  and  Hutcheson  also  ;  and  be¬ 
cause  it  was  only  executed  by  Emmerson,  and  not  by 
Titus,  the  plaintiff.  1  hese  objections  were  overruled 
by  the  court,  and  the  bond  held  good  :  to  which  opi¬ 
nion,  a  bill  ol  exceptions  was  taken,  which  is  the  foun¬ 
dation  of  this  motion. 

Upon  mature  consideration  of  the  act  of  assembly, 
passed  in  the  year  1796  («),  on  this  subject,  this  court 
is  of  opinion,  that  from  the  sound  construction  of  the  act, 
and  from  the  reason  of  the  case,  the  bond  is  insufficient 
for  the  first  cause  alleged.  The  defendants  in  the  suit 
are  in  no  way  made  parties  to  the  bond  ;  nor  is  it  ex¬ 
pressed,  either  in  the  penalty  or  the  condition,  to  be  for 
their  use ,  as  well  as  the  officers  of  the  court.  They  could 
not,  therefore,  in  a  court  of  law,  which  is  governed  by 
iigid  rules,  sue  and  recover  on  this  bond,  the  costs  that 
might  be  adjudged  them  against  the  complainant.  The 
bond  ought  to  have  been  executed  to  the  defendants  in 
the  suit,  and  ought  regularly  to  have  been  conditioned, 
as  well  for  the  payment  of  their  costs ,  as  the  costs  of  the 
officers  of  the  court.  The  defendants  in  the  suit,  for  this 
cause,  had  a  righttohave  thebond  quashedand  set  aside. 

On  the  second  point,  the  court  is  of  opinion  that  giv¬ 
ing  the  act  of  assembly  a  reasonable  construction,  it  was 
not  necessary  the  bond  should  be  executed  by  the  com¬ 
plainant  ;  for  he  would  have  been  no  farther  bound  there¬ 
by  for  the  costs,  than  by  the  judgment  of  the  court. 
And  it  would  be  highly  inconvenient  to  require  the 
principal  in  all  cases  to  execute  the  bond,  when  no 
kiahle  purpose  could  be  answered  thereby. 


Barnett, &c. 

vs, 

Warren  cir¬ 
cuit  court. 

may  be  difmif- 
fed  on  motion. 

But  if  before 
it  be  difmified* 
a  bond  condi¬ 
tioned  to  pay 
the  cods  which 
have  accrued  Sc 
which  may  ac¬ 
crue  be  given, 
it  is  fufficient. 
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would  deprive 
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be  no  other  re¬ 
medy  provided 
by  law,  a  man. 
damns  will  lie. 
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Barnett,&c. 

•vs. 

Warren  cir- 
€^it  cou §T< 


The  true  spirit  of  the  law  requiring  security,  is  fulfil¬ 
led  by  the  bond  being  executed  by  the  (resident)  secu¬ 
rity  alone. 

The  object  of  the  legislature  was  to  furnish  the  resi¬ 
dent  defendant  with  a  proper  security  for  the  costs  of  a 
suit  brought  against  him  by  a  non-resident,  in  the  inci¬ 
pient  stage  of  the  case,  before  the  costs  are  incurred. 
And  this  intention  ought  to  be  carried  into  effect  spe¬ 
cifically  ;  otherwise  the  defendant  would  be  without  re¬ 
medy,  whether  he  was  successful  or  unsuccessful  in  the 

suit. 

If  successful,  he  could  not,  because  the  court  below 
had  denied  him  a  collatteral  or  intermediate  right,  re¬ 
verse  the  final  judgment,  rendered  in  his  own  favor,  by 
appeal  or  writ  of  error.  And  though,  if  unsuccessful, 
he  might  possibly  reverse  the  j  udgment  for  this  colla¬ 
teral  intermediate  error,  in  the  incipient  stage  of  the 
cause,  yet  such  reversal  would  not  give  him  relief  as  to 
the  security  for  costs  ;  for  he  would  still  be  without  se¬ 
curity  for  either  those  incurred  in  th,e  original  or  appel-> 
}ate  court. 

The  circuit  court  having  by  their  erroneous  decision 
}n  this  case,  deprived  a  party  of  a  right  secured  to  him 
by  a  positive  act  of  the  legislature,  for  which  the  law 
has  furnished  him  with  no  other  remedy,  this  court  is 
of  opinion  that  a  mandamus  is  the  proper  remedy.  . 

But  as  the  suit  has  been  removed  to  Warren  circuit 
court,  although  the  rights  of  the  parties  ought  not  to  be 
materially  changed  thereby,  yet  as  the  judges  of  that 
court  have  not  themselves  refused  to  do  right,  a  peremp¬ 
tory  mandamus  ought  not  to  go  in  the  first  instance  ;  for 
tt  may  be,  that  a  good  bond  for  costs  may  have  been  gi¬ 
ven  since  the  removal  of  the  cause  to  Warren  circuit ;  or 
a  motion  may  have  been  made  in  that  court,  and  the 
bond  quashed  ;  or  that  the  party  might  now  offer  a  suf¬ 
ficient  bond,  securing  costs  which  heretofore  have  ac¬ 
crued,  and  which  may  hereafter  accrue. 

Mandamus  awarded,  commanding  Warren  circuit- 
court  to  quash  the  said  bond  for  costs,  and  dismiss  the 
complainant’s  suit,  for  want  of  security  for  costs,  or  shew 
eause  why  they  have  not  dismissed  the  said  suit.*' 


#  See  Wbeelen  Co .  Kir  thy )  pofl* 
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TARDEVEAU  and  INNES  vs.  SMITH’S  ex’r. 

THIS  was  a  suit  brought  in  the  Danville  district 
court  by  Smith’s  executor  against  the  firm  of  Tardeveau, 
brothers,  and  Innes,  their  security.  It  was  founded  on 
a  bond,  with  a  penalty  in  the  usual  form,  dated  the  29th 
May  1788,  and  conditioned  as  follows  :  u  Whereas  the 
above  bound  Tardeveau,  brothers,  are  indebted  to  the 
said  James  Smith,  two  likely  negroes  between  the  age  of 
fifteen  years  and  twenty- five,  to  be  sound  and  healthy ; 
which  said  negroes  ought  to  have  been  delivered  in  the 
month  of  January  last  past ;  but  from  some  circumstan¬ 
ces,  it  hath  been  inconvenient  for  said  Tardeveau,  bro¬ 
thers,  to  pay  the  said  negroes,  and  the  said  James  Smith 
being  willing  to  wait  until  the  29th  May  1791,  on  re¬ 
ceiving  a  reasonable  hire  for  said  negroes.  Now  if  the 
said  Tardeveau,  brothers,  shall  well  and  truly  pay  or 
cause  to  be  paid  to  the  said  James  Smith,  his  heirs  or 
assigns,  two  likely  negro  male  slaves,  sound  and  healthy, 
between  the  age  of  fifteen  and  twenty- five  years,  on  or 
before  the  29th  May  1791  ;  and  also  the  sum  of  12/. 
per  annum  for  each  of  said  slaves,  to  commence  from  the 
first  of  January  last  past,  until  the  said  slaves  shall  be 
paid  to  the  said  James  Smith,  as  a  compensation  for 
their  services,  until  paid,  then  the  above  obligation  to 
be  void,”  &c« 

On  the  trial  of  the  cause,  in  the  Lincoln  circuit  court, 
to  which  court  it  was  transferred  on  the  change  of  the 
judiciary,  the  defendants  moved  the  court  to  instruct  the 
jury,  u  That  the  hire  of  the  negroes  specified  in  the  wri¬ 
ting  obligatory,  on  which  the  suit  was  founded,  was  usu¬ 
rious,  and  as  such  not  recoverable  :  and  that  it  would  be 
proper  to  find  legal  interest  on  the  value  of  the  negroes, 
as  it  would  otherwise  be  a  greater  compensation  than  the 
law  contemplated.” 

This  motion  was  overruled  by  the  court;  and  judg¬ 
ment  being  given  for  the  plaintiff,  the  defendants  appeal¬ 
ed.  The  errors  assigned  in  the  cause,  went  only  to 
question  the  propriety  and  legality  of  the  opinion  of  the 
court,  in  overruling  the  aforesaid  motion. 

Allen ,  for  the  appellants. —It  is  the  duty  of  the  court 
to  instruct  the  jury  whenever  it  is  asked  for,  unless  the 
instruction  desired  be  not  law— 2  Wash.  272. 

The  proper  criterion  for  damages,  is  the  value  of  the 
property,  when  it  should  he  paid,  and  interest  from  the 
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time  the  cause  of  action  accrued-— Pope  vs,  Campbell $ 
in  this  court  («),  where  the  contract  was  for  young  ne¬ 
groes — 2  Bur.  1011,  a  contract  for  stock- — 1  Stra.  406 — - 
8  Term  Rep.  162,  1  Wash.  3. 

An  agreement  between  the  parties,  to  set  the  hire  of  a 
negro  against  interest  of  money,  is  usurious  and  void,  as 
respects  that  part  of  the  contract- — Reed  vs,  Lonsdale , 
in  this  court  ( b ).  This  is  an  attempt  to  do  the  same 
thing.  The  act  of  assembly  is  designed  to  guard  against 
imposition.  It  expressly  mentions  the  cases  of  forbear¬ 
ance  (c).  This  bond,  on  the  face  of  it,  is  for  forbear¬ 
ance.  The  right  to  receive  hire  for  a  slave,  is  on  ac¬ 
count  of  the  risk  the  owner  runs,  of  the  life  of  his  slave. 
It  is  the  same  principle,  which  authorises  a  man,  on  a 
money  contract,  to  take  more  than  legal  interest  where 
the  principal  was  at  risk.  Here,  the  title  to  the  negroes 
remaining  in  the  Tardeveaus  ;  they  risked  the  lives  of 
the  negroes  ;  Smith  risked  nothing.  It  is  therefore  ille¬ 
gal  and  unccnscichtiqus,  for  him  to  receive  the  com¬ 
pensation  for  the  risk  run  by  his  debtor.  It  is  true* 
that  the  contract  expresses  that  it  is  for  hire,  but  the  fact 
is  apparent,  that  it  is  for  forbearance.  There  can  be  no 
hiring,  where  the  party  pretending  to  hire  out,  has  no  ti¬ 
tle  to  the  property,  and  can  run  no  risk  of  its  life* 

If  the  contrary  doctrine  be  maintained,  how  Would 
you  settle  partial  payments  ?  By  the  common  law,  par¬ 
tial  payment  went  first  to  sink  the  principal,  and  then 
the  interest  (n?).  It  is  altered  by  our  statute  (e).  In  casa 
part  of  the  principal  was  discharged,  would  you  calculate 
interest  on  the  residue,  or  apportion  the  hire  ?  The  in¬ 
convenience  and  uncertainty  that  would  result  from  at¬ 
tempting  to  apportion  the  hire,  will  shew  that  it  ought 
not  to  be  allowed. 

Talbot ,  for  the  appellee. — The  statute  against  usury, 
was  intended  to  guard  against  frauds  in  loans,  and  not  to 
restrain  men  in  making  real  and  bona  fide  contracts, 
which  are  not  for  loans,  nor  intended  to  cover  a  lending-. 
For  the  true  exposition  of  the  statutes  against  usury,  I 
refer  to  5  Bac.  (old  Ed.),  406  to  410,  title,  Usury,  letters 
B.  C.-— Cowp.  1 15,  which  fully  support  the  position  I  have 
taken. 

This  is  a  real  contract,  and  a  stated  compensation  for 
the  breach  of  that  contract ;  and  is  intended  to  place  the 
pf*rtv  in  the  situation  he  would  have  been  in,  if  the  fax- 
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(are  to  pay  had  not  taken  place.  A  jury  should  in  all  Tardevea*, 
cases  give  such  damages  as  in  conscience  will  remune-  &c* 

^ate  the  plaintiff  for  the  failure  of  the  defendant  to  per-  Smith's  «x*r; 
form  his.  contract. 

If  there  be  a  failure  to  transfer  profitable  property* 
more  than  six  per  cent,  should  be  given  ;  if  unprofitable, 
less.  This  is  an  attempt  to  restrain  a  man  from  ma¬ 
king  a  contract  which  is  fair  in  itself,  and  equitable  in 
its  application.  In  the  case  of  Talbot  vs .  Buford ,  which 
was  in  two  several  shapes  before  this  court,  some  years 
since  j  and  which  was  as  obstinately  defended  as  any  suit 
ever  was  in  this  country  ;  there  was  a  clause  in  the  con¬ 
tract  similar  to  the  one  now  in  question  ;  and  under 
which,  several  hundred  pounds  were  eventually  reco¬ 
vered.  It  is  true,  the  point  now  in  question,  was  not 
made  in  that  cause  ;  but  if  it  had  been  thought  a  tena¬ 
ble  point,  it  would  not  have  escaped  the  attention  of 
those  concerned. 

In  the  case  of  Pope  vs.  Campbell ,  the  attention  of  the 
court  was  drawn  to  the  time  or  age  at  which  the  ne¬ 
groes  were  to  be  valued.  No  question  was  there  made 
between  their  hire  and  interest.  Negroes  of  their  ages 
(ten  years)  were  not  worth  more  per  year,  than  interest 
on  their  value.  The  cases  cited  from  Strange  and  Bun 
were  decided  on  questions  to  the  form  of  action,  and 
not  on  the  quantum  of  compensation.  The  case  of  Reed 
and  Lansdale ,  was  the  case  of  a  loan,  and  therefore  does 
not  apply.  The  case  of  partial  payment  put  by  Mr.  Al¬ 
len,  could  never  be  made  a  question  ;  in  this  action,  it 
could  not  be  pleaded  so  as  to  bring  it  in. 

But  if  the  contract  were  usurious,  the  appellant  could 
not  take  advantage  of  it  without  pleading  it — 5  Bac.  ab. 

(old  Ed.)  420,  §  12,  13—423,  §  17,  IS  (a).  ^ 

Tittell,  on  the  same  side. — -A  man  who  has  a  legal  oi*  (Gwii.  ^Ed.) 
equitable  right  to  property,  has  also  a  right  to  its  pro-  2o85 
fits.  If  he  could  only  claim  its  price,  he  should  have 
interest  as  the  profits  of  the  price.  If  he  could  have 
a  specific  performance,  he  is  entitled  to  the  real  profits 
of  the  thing  he  could  have  in  specie  (£).  If  the  doctrine  ™ 

contended  for  by  the  appellant  be  correct,  a  man  who  Rep.  211-313* 
neld  a  negro  which  he  ought  to  pay  over  to  another,  might 
hire  that  negro  out  for  25  per  cent .  of  his  value,  and  pay 
the  debtor  six  per  cent .  ol  it  ;  leaving  himself  a  balance 
of  19  per  cent,  made  on  the  property  of  another,  when 
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Tardevkau,  he  could  only  make  six  per  cent .  by  the  loan  of  his  own 

&C.  tfv 
I  Mi 

Smith’s  ex’r. 


^  Allen ,  in  reply. — -If  we  could  not  by  plea  avail  our- 
selves  of  a  partial  payment,  it  shews  that  the  measure  of 
damages  which  I  have  contended  for,  is  correct  ;  for 
we  should  have  to  resort  to  equity  to  get  a  discount,  and 
chancery  would  only  allow  us  our  payments,  with  inte¬ 
rest  thereon.  #  r  ' 

Tfre  statute  against  usury,  is  not  confined  to  the  cases 

of  lending.  It  extends  to  cases  of  forbearance.  This 
is  a  case  for  forbearance  in  terms.  If  the  contrary  doc¬ 
trine  be  supported,  it  will  materially  injure  securities. 
They  must  stand  by  while  their  principal  and  his  credi- 
tor  are  litigating  any  point  in  the  cause  ;  and  if  at  length 
the  principal  fail,  they  must  pay  a  sum  which  they  could 
not  have  foreseen  nor  guarded  against.  Here  the  .se¬ 
curity  might,  bv  pleading  the  usury  below,  have  avoid¬ 
ed  the  whole.  '  He  has  not  done  it  ;  but  only  wishes  to 
p-et  clear  of  that  part  which  is  oppressive.  If  there  had 
been  no  stipulation  for  hire,  nothing  more  than  legal  m~ 
terest  together  with  the  value  of  the  negroes,  could  have 
been  recovered  ;  and  the  parties  cannot  by  contract,  le¬ 
gally  stipulate  for  more  for  forbearance,  than  the  law 

"°ThfSOpinion  of  the  Court.— After  reciting  the 
F,b,uarj  ii it.  case  as  before  stated,  it  proceeded  This  court  are  cal¬ 
led  on  to  decide  whether  this  contract  be  within  the  sta¬ 
tute  of  usury.  To  make  it  so,  it  is  clearly  essential  that 
the  substance  of  the  transaction  should  have  been  a  lend¬ 
ing  and  borrowing.  And  if  it  was  so  understood  by 
the  parties,  no  shift  or  contrivance,  however  disguised, 
can  avail  to  evade  that  statute.  But  if  on  the  other 
hand,  it  was  not  a  borrowing  or  lending,  the  converse 
of  the  proposition  is  equally  true,  that  it  cannot  be 
brought  within  the  statute  (a).  On  the  part  of  the  ap- 
r<0  1  Vezey  pellant,  no  evidence  was  exhibited  to  shew  that  a  kn  - 
•  53  u  ing  was  in  the  contemplation  of  the  parties.  And  as  t  e 
contract  itself  does  not  import  a  loan,  this  court  cannot 
presume  it  to  have  been  a  loan.  Therefore,  the  con¬ 
tract  on  its  face  not  importing  a  loan,  and  whether  it 
was  a  mere  colourable  transaction  to  disguise  a  loan  or 
not,  being  a  fact  which  it  was  the  peculiar  province  ot  a 
jury  to  decide,  the  circuit  court  of  Lincoln  were  ng  t 
in  refusing  to  give  the  direction  prajed  for. 
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It  has  been  contended  by  the  counsel  for  the  appel-  Tar&evuab, 
lant,  that  this  case  amounted  to  usury,  because  the  plain-  &c* ' 
tiff  below  recovered  more  damages  than  the  value  of  Smith’s  ex’r; 
the  property  covenanted  to  be  delivered  to  him,  at  the 
time  that  covenant  was  broken,  together  with  legal  in-., 
terest  thereon,  up  to  the  time  of  the  rendition  of  the 
judgment.  But,  as  in  the  case  of  annuities,  (a  usual 
mode  of  borrowing  in  England)  (a),  if  the  annuity  was.  ^  Cowper 
really  purchased,  and  not  used  as  a  cover  to  a  loan,  it  770. 
is  immaterial  how  low  it  was  purchased-— how  good  a 
bargain  on  the  one  side,  or  how  bad  on  the  other. 

So  in  this  case,  if  it  was  really  as  it  appears  to  be,  a 
contract  for  the  actual  sale  and  purchase  of  negroes,  the 
parties  had  a  right  to  stipulate  the  damages  that  should 
accrue  upon  the  breach  of  this  contract ;  and  also  those 
that  had  previously  existed.  And  whether  a  good  or  a 
bad  bargain  for  either,  neither  a  court  of  conjon  law  nor 
a  court  of  equity  could  relieve  against  it. 

For  the  non-performance  of  this  contract,  the  verdict 
of  the  jury  must  have  been  in  damages  1  the  amount  df 
which  would  or  might  have  been  uncertain.  And  it  was 
as  competent  to  the  parties  to  contract  for  the  liquidation 
of  those  damages,  in  such  an  event,  as  to  contract  for. the 
subject  matter  of  the  contract  itself  And  where  a  pre-. 
cise  sum  is  fixed  and  agreed  upon  between  them,  that 
very  sum  is  the  ascertained  damage,  and  a  jury  is  con¬ 
fined  to  it. 

Judgment  affirmed. 

A  motion  was  made  for  a  re-consideration  of  the  case, 
and  overruled.. 


CARTRIGHT  v*.  COLLIER., 

C  ARTRIGHT  filed  his  bill  in  chancery  in  the  court  of  If  an  entry  v 
quarter  sessions  of  Madison,  against  Collier  ;  claiming  £urvey» 
the  land  in  question,  by  virtue  of  an  entry  made  on  the  been  madebut 
19th  day  of  February  1783,  for  600  acres,  as  follows  :  15  days,  and 
u  Beginning  at  William  Hays’s  north-east  corner  of  his  rhey  are  not 
Settlement  and  pre-emption,  on  Boone’s  fork  of  Silver-  fefsV  6  notoriety* 
creek,  and  to  extend  south  along  the  said  Hays’s  east- the  entry  is 
vvardly  side,  and  east  for  quantity vague. 

Hays’s  settlement  and  pre-emption,  were  surveyed  on  iug  fo r^Luiel 
4th  day  of  February  1783.  The  pre-emption  entry  mept  and  pre- 
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Cartright 

•vs. 

Collier. 

eruption  which 
have  been  fur- 
veyed  i$  days, 
may  be  fup- 
ported  by  Glow¬ 
ing  the  pofition 
•f  the  fettle- 
ment  and  pre. 
eruption  accor¬ 
ding  to  entry, 
Sc  attaching  the 
pntry  to  them. 


called  to  adjoin  the  settlement,  and  also  Lutt cell’s  settle¬ 
ment.  Luttrell’s  and  Hays’s  settlement  entries  called 
for  objects  which  were  laid  down  on  the  connected  plat, 
but  there  was  no  attempt  to  prove  their  notoriety. 

The  inferior  court  gave  a  decree  against  the  complai¬ 
nant.  From  that  decree  he  took  an  appeal.  The  cause 
was  argued  several  times,  some  years  since,  by  Rowan 
for  the  appellant,  and  Clay:  for  the  appellee. 

The  Court  now  delivered  the  following  opinion  r 
In  this  case,  it  has  been  attempted  to  sustain  the  entries 
of  the  appellant,  on  the  ground  that  William  Hays’s  set¬ 
tlement  and  pre-emption,  which  they  call  to  adjoin,  had 
been  surveyed  (about  fifteen  days)  before  the  entries 
were  made.  His  eptries  do  not  call  for  the  surveys 
made  on  the  settlement  and  pre-emption  ;  and  if  they 
did,  the  surveys  having  been  so  recently  made,  and  not 
being  proved  to  possess  any  kind  of  notoriety,  the  cases 
pf  Key  vs.  Matson ,  and  Moore  vs.  Whit  ledge ,*  in  this 
court,  are  in  point  against  the  appellant. 

The  court  are  of  opinion,  that  a  construction  might 
reasonably  have  been  given  to  the  appellant  s  entries, 
which  would  have  saved  a  considerable  part  of  the  land 
in  contest,  if  Hays’s  settlement  and  pre-emption  and  Lut¬ 
trell’s  settlement, had  been  properly  established  by  proof  ; 
but  there  seems  to  the  court  to  be  a  total  defect  of  proof, 
both  as  to  the  identity  and  notoriety  of  the  material  ob¬ 
jects  of  description  and  location,  called  for  in  those  en¬ 
tries.  Upon  the  whole,  it  is  considered  by  this  court, 
that  there  is  no  error  in  the  decree  of  the  court  below^ 
and  that  the  same  be  affirmed,  with  costs,  &c. 

t  See  thefe  cafes  ante  70,  89,  and  the,  cafes  there  cited,. 
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DOWNING  vs.  BROWN  akd  BARBEE. 

THIS  cause  was  argued  by  Talbot  y  for  the  plaintiff ; 
and  Hughes ,  for  the  defendant. 

The  Opinion  of  the  Court. — In  this  case  the 
court  below,  on  the  motion  of  Barbee,  without  any  pre¬ 
vious  notice  of  the  motion  having  been  given  to  Down¬ 
ing,  quashed  an  execution  obtained  by  Downing  against 
Brown  and  Barbee,  because  (as  the  bill  of  exceptions 
states)  a  horse,  the  property  of  William  Brown,  had 
been  taken  under  a  former  execution  on  the  same  judg¬ 
ment  ;  that  the  sale  of  the  horse  had  been  legally  adver¬ 
tised  by  the  sheriff,  and  the  horse  exposed  to  sale  ;  that 
whilst  said  horse  was  selling,  one  hundred  dollars  was 
bid  for  him  ;  that  another  person  present  bid  two  hun¬ 
dred  dollars,  in  out  lands  or  back  lands  ;  which  last  bid 
the  sheriff  cried  several  times,  and  then  returned  to  and 
cried  the  bid  of  one  hundred  dollars  for  some  time,  and 
struck  off  the  horse  to  the  person  bidding  the  one  hun¬ 
dred  dollars,  as  the  highest  bidder.  It  also  appears  by 
the  bill  of  exceptions  that  the  bidder  of  the  one  hundred 
dollars  retracted  his  bid  before  the  horse  was  struck  off 
to  him  ;  alleging  that  the  bid  of  two  hundred  dollars  had 
released  him  from  his  bid ;  and  also,  that  he  had  exa¬ 
mined  the  horse,  and  found  him  not  to  be  sound.  It 
also  appears  that  the  sheriff  afterwards  sold  the  horse  for 
less  than  one  hundred  dollars. 

Downing  objected  to  the  motion,  because  notice  of 
the  motion  had  not  been  given  him  ;  in  which  he  was 
overruled  by  the  court.  He  then  prayed  a  continuance 
Until  the  next  term,  to  produce  his  testimony  ;  in  which 
he  was  also  overruled  by  the  court. 

This  court  is  of  opinion  that  when  a  motion  is  made 
$0  quash  an  execution,  on  account  of  any  irregularity,  not 


April  61A. 

When  a  mo¬ 
tion  is-  made  to 
quaih  an  execu¬ 
tion  on  account 
of  any  irregula¬ 
rity  not  appear¬ 
ing  on  the  face 
of  the  proceed¬ 
ings,  but  which 
is  to  be  made 
out  by  parol 
proof,  a  notice, 
or  rule  to  Ihow 
caufe  ought  to 
be  ferved  or  gi¬ 
ven  to  theoppo. 
fite  party. 

It  is  the  duty 
of  the  fheriff  to 
fell  property  to 
the  highelt  bid¬ 
der  who  will 
pay  the  money  $ 
and  ought  not 
to  part  with  the 
property  until 
the  money  is 
paid. 

If  the  high- 
eft  bidder  will 
not  pay  the  mo¬ 
ney,  the  fheriff 
Ehould  fet  up 
the  property  8c 
fell  it  again* 
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Downing  appearing  on  the  face  of  the  proceedings,  but  which  is  to 
. _  be  made  out  by  parol  proof,  a  notice  or  rule  to  shew 
cause,  ought  to  be  served  or  given  ;  without  which,  the 
-  -  defendant  in  the  motion  will  be  taken  by  surprize,  and 
cannot  be  prepared  with  his  witnesses  to  controvert  the 
facts,  although  with  reasonable  notice  of  the  motion  he 
might  be  able  successfully  to  do  so. 

This  court  is  also  of  opinion  the  court  below  erred  in 
quashing  the  execution  for  the  causes  stated  in  the  bill 
of  exceptions.  The  bid  of  two  hundred  dollars  in  out 
lands ,  was  not  such  a  bid  as  the  sheriff  should  have  cri¬ 
ed  or  in  any  way  regarded,  and  must  be  considered  as 
entirely  nugatory.  He  did  right  in  returning  to  and  cry¬ 
ing  the  bid  of  one  hundred  dollars,  which  was  the  high¬ 
est  legal  bid  given. 

This  court  cannot  think  either  the  circumstance  of  the 
bidder  of  the  hundred  dollars  retracting  his  bid  before, 
or  refusing  to  pay  the  money  after  the  horse  was  struck 
off  to  him,  could  authorise  the  court  to  quash  the  execu¬ 
tion  and  proceedings.  It  is  the  duty  of  the  sheriff  to  sell 
the  property  to  the  highest  bidder,  who  will  pay  the  mo¬ 
ney  bid  ;  and  he  ought  not  to  part  with  the  property 
until  the  money  is  paid.  If  the  party  bidding  refuses  to 
pay,  the  sheriff  should  cry  the  property  again,  and  sell  it 
j  for  whatever  price  he  cap  really  get ;  which  in  this  case 
was  very  properly  done  by  the  sheriff. 

Judgment  reversed.* 

*  A  bidder  at  auftion  may  retraft  his  bid  before  the  lot  is  cried  offto  hiai 
--3  Term  Rep.  148,  Efp.  Ni.  Pri.  16, 


^pnl  6th.  CHURCHILL  vs.,  ROGERS. 

A  verdift  &  THIS  was  a  writ  of  error,  sued  out  to  reverse  a  judg-. 
judgment  for  mcnt  Qf  Hardin  circuit  court. 

ISof^As  This  Court  delivered  in  the  following  statement  of 
cured  by  the  the  case,  and  opinion  : 

of  i&0~  This  was  an  action  of  debt  upon  a  singly  bill  for  thirty 
The  failure  pounds  :  the  declaration  sets  forth  the  date,  amount,  and, 
of  the  iheriff  to  other  usual  descriptions  of  the  obligation  ;  to  which  the 
°bondUrnis  defendant  pleaded  payment,  and  also  a  set-off  or  dis¬ 
not  material  nor  count ;  whereupon,  issues  to,thp  country  were  joined; 
Inquirabie  into  a  jury  was  sworn  accordingly  to  try  the  issues,  and  found 
after  iffuejom-£or  tjie  p|ajntifF  (4-six,teen  pounds  nine  shillings  and  seven 
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pence  damage.”  Judgment  was  thereupon  entered  for 
the  plaintiff  f  or  “the  damages  aforesaid, in  form  aforesaid 
assessed,”  &c.  At  the  trial  the  defendant  tendered  a 
bill  of  exceptions  to  the  opinion  of  the  court  in  musing 
to  permit  his  counsel  to  open  and  conclude  the  cause. 

The  first  and  second  assignment  of  errors,  object  to 
the  verdict  and  judgment,  because  they  sound  in  dcuna- 
&es  in  an  action  and  declaration  in  debt.  By  an  act  .of 
December  1799,  ch.  28,  §  7,  p.  58,  (2Vol.  Brad.  Ed.  L. 
K.  p.  13)  the  legislature  have  declared,  M  That  no  judg¬ 
ment,  after  the  verdict  of  twelve  men,  shall  be  stayed  or 
reversed,  where  it  shall  appear  to  the  court  that  the  me¬ 
rits  of  the  cause  have  been  fairly  and  fully  decided  by 
such  verdict  ;  and  that  such  verdict,  and  the  judgment 
thereon,  might  be  effectually  pleaded  in  bar  to  another 
suit  for  the  same  cause.  But  nothing  herein  contained 
shall  extend  to  cure  or  affect  any  errors  in  the  judgment 
of  the  court  before  whom  such  cause  may  be  tried,  in 
questions  of  law  which  may  have  arisen  or  been  brought 
before  them  by  the  pleadings  therein,  or  otherwise,  if  the 
same  appear  upon  the  record  by  bill  of  exceptions  or 
demurrer  to  evidence.” 

Whether  the  verdict  and  judgment^  in  this  suit,  are 
punctiliously  responsive  to  the  issues  Joined,  or  the  spe¬ 
cies  of  action,  might  be  a  question  worth  considering  by 
those  who  are  searching  after  mere  form  ;  but  is  imma¬ 
terial,  and  vanishes  before  the  section  before  recited. 
The  verdict  has  fairly  and  fully  decided  the  questions 
submitted  to  the  jury.  No  questions  of  law  respecting 
evidence  submitted  to,  or  withheld  from  the  jury,  are 
reserved  by  bill  of  exceptions,  demurrer  to  evidence,  oi 
otherwise.  The  conduct  of  the  jury  in  consulting  upon 
their  verdict,  is  not  questioned  ;  nor  are  there  any  oth¬ 
er  questions  of  law  regarding  the  merits  of  the  cause, 
brought  into  view  by  the  pleadings  :  and  it  manifestly 
appears  from  the  description  of  the  obligation  of  which 
profert  is  made  in  the  declaration,  and  from  the  issues 
joined,  that  the  judgment  might  be  effectually  pleaded 
in  bar  to  another  suit,  for  the  same  cause. 

The  sheriff's  failure  to  take  or  return  an  appearance 
bail  bond,  as  noticed  in  the  fourth  assignment  of  error, 
is  not  considered  as  material  or  inquirable  into  after  is¬ 
sue  joined.  . 

The  fifth  assignment  supposes  u  the  court  erred  m 
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Rogers, 

This  court 
will  not  inquire 
into  queftions 
relative  to  the 
cofts  of  motions 
made  in  the  pro. 
grefs  of  a  caufe 
below,  unlefs 
from  the  record 
it  appears  that 
the  queftions 
were  made  in 
that  court. 

And  even 
then  it  would 
not  affe&  the 
principal  judg¬ 
ment. 

It  is  error  to 
refufe  to  per¬ 
mit  the  defen¬ 
dant’s  counfel 
to  open  &  con¬ 
clude  a  caufe 
before  a  jury 
on  the  trial  of 
ilfues  taken  on 
the  pleas  of 
payment  Sc  fet* 
off. 


See  Morion 
vs.  Her  null  and 
Pile,  fcfi* 
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CkuRCHitL  not  adjudging  costs  to  the  defendant,  upon  the  plain- 
Rogers,  tiff’s  withdrawal  of  his  demurrer  to  the  plea  of  set-off* 
It  does  not  appear  by  the  record,  that  the  defendant  ob-^ 
jected  to  the  withdrawal,  or  even  asked  the  costs  occa¬ 
sioned  thereby  ;  or  that  the  court  have  in  any  manner 
adjudicated  upon  the  subject  of  such  costs*  Had  that 
question  been  presented  to  the  court  and  decided,  such 
decision  would  have  been  subject  to  revision  by  the  ap¬ 
pellate  court  ;  and  even  then,  would  have  been  an  in¬ 
sulated  point,  not  connected  with,  or  affecting  the  judg¬ 
ment  in  chief* 

Upon  these  points,  the  court  is  unanimous* 

Upon  the  the  third  assignment  of  error,  viz.  permit¬ 
ting  the  plaintiff’s  counsel  to  open  and  conclude  the 
cause,  upon  the  issues  joined,  as  stated  in  the  bill  of 
exceptions,  a  majority  of  the  court  are  of  opinion  (the 
fourth  judge  dissenting)  that  a  right  was  withheld  from 
the  defendant,  which  might  have  produced  a  change  in 
the  verdict  of  the  jury,  partially,  or  in  the  whole.  And 
therefore  the  judgment  of  the  inferior  court  must  be  set 
aside. - Judgment  reversed. 

Rowan ,  for  the  plaintiff* 


AtnltoK  BRADLEY,  &c.  vs.  TOMPKINS. 

County  courts  THE  plaintiffs  in  error  sued  out  this  writ  of  error  to 
have  junfdic-  r€verse  a  judgment  of  the  Fayette  county  court. 

tions  and  enter  •* IIE  Eourt  delivered  the  following  statement  of  th6 
judgment  a-  case,  and  opinion  : 

gainft  the  ihe-  Gwyn  R.  Tompkins,  as  late  sheriff  of  Favette  county, 
coiiedor  for  made  his  motion  in  the  county  court,  against  Bradley* 
failing  to  pay  his  deputy,  and  securities  ;  upon  which  motion,  judg- 

count^  creditor  ment  was  given  in  favor  of  said  Tompkins,  which  is  thus 
Theymayen-  Stated  . 

ter  judgment  a-'  “  The  plaintiff  produced  evidence  that  due  and  legal 

anybMancethat  notlG^  ^is  motion  had  been  given  the  said  defendants, 
may  be  due  and  also  of  the  justness  of  his  demand  for  the  sum  of 
from  him  to  fifty-six  pounds,  ten  shillings  and  five  pence,  being  a  ba- 
the  county.  lance  due  from  the  said  defendant,  Bradley*  for  the 
pal  has  the  fame  county  levy,  ior  the  year  1800,  placed  in  his  hands  for 
remedy,  and  in  collection,  and  which  remains  unpaid.’’  Whereupon 
the  fame  court,  judgment  was  rendered  for  that  sum,  and  costs. 

lfnquent^depu*  #  Tiie  first  assignment  of  error 
ty.  tion  of  the  court. 


questions  the  jurisdic- 
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By  the  act  of  March  1797,  (Session  acts,  p,  life,  Sraduy,  &c, 
.5  («).,  the  sheriff  or  county  collector  and  securities  are  To*  ^ 

subjected  to  a  motion  and  judgment,  upon  ten  days  notice, 
on  behalf  of  such  individual  county  creditors,  as  he  shall  The  evidence 
fail  to  account  with  and  satisfy,  on  or  before  the  first  ?und  which  (uch 
day  of  October  annually  :  which  motion  is  authorised  to  founded?  ought 
be  made,  u  in  the  court  of  that  county  where  the  delin-  noc  to  be  enter- 
quency  happened  and  he  is  likewise,  forfailure  to  ad-  brec°brch 
just  and  settle  the  amount  of  his  collection  with  the  coun-  of  exceptions^1 
ty  by  the  said  day,  made  liable,  upon  like  notice,  to  a  1*  the  prin- 
Judgment  for  whatever  shall  appear  to  be  due  from  such  ne?  wkhoutT'v 
delinquent  sheriff  or  collector  •  and  the  court  of  that  whi^h  hk  dll 
county  before  whom  he  ought  to  account,  is  authorised  Puty  ought  to 
to  enter  up  a  judgment  therefor,  and  award  execution  :  ma-f 

and  by  the  same  section,  the  court  of  each  county  is  au-  his  deputy0 as  if 
thorised  to  appoint  the  sheriff,  or  any  other  person,  col-  he  had  paid  it 
lector  of  their  county  levies  ;  and  to  take  bond,  See.  ^^ounT^cre 

From  this  .section  it  is  plain,  that  the  county  courts  ditors^Lnnot 
are  authorised  to  hear  a  motion  against  the  principal  or  rnove  asainft  a 
collector,  and  award  judgment,  either  on  behalf  of  the  deW 
individuals,  respectively,  to  whom  he  may  have  been  di-  Colts  are  in- 
rected  to  pay  the  county  levy,  or  for  any  balance  that  cidenr  to  every 
may  appear  to  be  due  from  such  delinquent  sheriff  to  jud|ment»  an.d 
the  county.*  ve^  5 

The  5th  section  of  the  same  act,  authorises  the  col-  F  notice  is 
iector  of  the  county  levies  to  appoint  one  or  more  depu-  cer:ain  -°  * 
ties  to  assist  in  the  collection  ;  makes  the  collector  re-  it  is  iufficient. 
sponsible  tor  the  conduct  of  his  deputies  ;  and  the  depu¬ 
ties  and  their  securities,  respectively,  are  made  subject  1  Brad<> 
to  the  principal,  in  like  mode  of  recovery,  and  to  the.  2° 

same  remedy  as  the  collector  himself  is  subject  to  by 

law.  ‘ 

These  two  sections  plainly  give  to  the  county  court 
jurisdiction  to  sustain  a  motion  by  the  sheriff  or  collec¬ 
tor  against  his  deputvj  for  any  delinquency  in  collecting, 
accounting  for,  or  satisfying  the  county  levies,  of  which 
such  deputy  may  have  been  guilty. f 

The  third  assignment  of  errors,  is,  that  “  It  does  not 
appear  that  the  plaintiff,  Tompkins,  was  collector  at  ait 
*^1  the  county  ;  not  being  such  necessarily  as  sheriff.7’ 

*  In  the  cafe  or  Palmer  -vs.  Craddock  and  others ,  Pr,  Dec.  214,  it  v/as  decu 

rrftj  'r  COUr^s  of  Quarter  feflions  had  not  juriididtion  of  fuch  moliops. 

T  paint  was  deeided,  this  term,  in  the  cafe  o t  M' Or adi  one*, 

vtfiers  tft .  M  ’ la&n*  Sac,  - 
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Bradley,  &c.  That  the  sheriff  may  be  collector,  and  is  moreover 

Tompkins  bound  to  co^ect  tbe  county  levy,  if  required,  appears 
GMt  kins.  the  fourth  section  of  the  act  before  alluded  to,  and 

from  an  act  passed  the  19th  December  1796,  concern- 
,a)  Ads  of  ing  sheriffs,  §  1,  13,  14  (a)  ;  as  the  law  had  created  no 
17^6.7,  p,n8,  incapacity  in  the  sheriff  to  be  the  collector  of  the  county 
i  Brad.  348.  levy  ;  but  had  rather  imposed  it  as  a  duty,  unless  dis¬ 
pensed  with  by  the  appointment  of  some  other  collector. 
This  assignment  suggests  an  inquiry  into  a  matter  of  fact, 
whether  Tompkins  was  or  was  not  the  collector  of  the 
See  Reading  j  ^  ?  The  evidence  to  which  point,  however  clear  and 
63.  abundant  it  may  have  been  111  the  county  court,  ought 

not  to  have  been  incorporated  with  the  record,  unless 
made  a  part  thereof  by  bill  of  exceptions,  or  otherwise. 
No  assignment  of  errors,  but  upon  matter  of  laxv  only, 
arising  upon  the  face  of  the  record,  is  permitted  in  cases 
.  .  c  of  this  kind-— See  act  establishing  the  court  of  appeals, 

1  bL  2S37.°j  December  1796,  §  13  ( b ).  If  the  defendants  supposed 
the  county  court  had  decided  upon  incompetent  or  in¬ 
sufficient  evidence,  as  to  the  matter  of  fact,  they  should 
have  spread  the  evidence  upon  the  record,  so  as  to  ena¬ 
ble  this  court  to  revise  the  decision;  otherwise  the  cer¬ 
tificate  of  the  court  that  the  plaintiff  had  produced  evi¬ 
dence  of  the  “  justness  of  his  demand,”  must  be  taken  as 
correct.* 

The  fourth  assignment  of  errors,  is,  “  The  same  mode 
“of  recovery  is  given  to  a  collector  against  his  deputy, 
that  exists  against  him.  Now  the  mode  which  existed 
against  him,  was  by  making  an  order  in  fav  or  of  each 
individual  creditor  this  has  not  been  done  ;  and  for  this 

reason  the  judgment  is  erroneous.” 

If  by  this  it  is  supposed  that  none  but  an  individual 
creditor  can  move  against  the  principal,  the  contrary  ap¬ 
pears  from  the  fourth  section  of  the  act  before  referred 
to,  giving  authority,  upon  ten  days  notice,  to  the  court 
of  the  county  to  enter  judgment  in  favor  of  the  county. 
If  the  suggestion  is  intended,  that  nothing  but  a  previ¬ 
ous  judgment  upon  motion  against  the  principal,  could 
authorise  the  motion  against  the  deputy  ;  such  a  con¬ 
struction  of  the  act  cannot  be  admitted  ;  since  such  judg¬ 
ment,  to  which  the  deputy  was  not  a  party  or  privy, 
could  not  be  evidence  against  the  deputy  :  and  if  admit¬ 
ted,  could  not  ascertain  the  extent  of  the  deputy’s  delin- 

'*  Same  point  decided,  this  term,  in  the  cafe  of  M'Grady}  &(,  w,  M'Lq'M. 
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quency,  or  whether  he  was  at  all  a  delinquent.  And  it  Bradley,  &c 
seems  clear,  that  a  payment  made  by  the  principal, 
without  suit,  gave  him  a  claim  against  his  deputy,  who 
ought  to  assist  him  in  the  payment,  but  did  not ;  as  just 
as  though  the  principal  himself  had  been  obstinately  de¬ 
linquent,  until  forced  by  the  officers  of  the  law  to  do  his 
duty. 

The  fifth  section  of  the  act  before  referred  to, gives  the 
collector,  against  his  deputy  and  securities,  u  the  same 
remedy  and  mode  of  recovery”  for  any  sum  of  money 
which  the  collector  w  may  be  subject  to  the  payment  of 
on  accout  of  the  transactions  of  his  deputy,”  as  the  col¬ 
lector  himself  is  subject  to. 

The  sheriff,  or  collector,  is  liable  for  the  whole  amount 
of  the  levy.  He  is  subject  to  pay  all  monies  entrusted 
to  his  deputy  to  collect,  and  which  the  deputy  has  not 
paid  to  those  entitled  to  receive  it.  If  the  deputy  has 
paid  any  monies  to  the  county  creditors,  or  those  enti¬ 
tled  to  receive  it,  he  is  entitled  to  a  credit  pro  tanto ,  with 
his  principal  :  the  balance  is  justly  due  from  the  deputv 
to  the  principal ;  either  to  enable  the  principal  to  pay  and 
settle  up  his  collection,  or  as  reimbursement,  if  he  shall 
actually  have  settled.  If  the  deputy  will  not  pay  over 
what  is  due  from  him  to  his  principal*  the  law  gives  to 
the  principal,  for  the  violation  of  this  right,  the  same 
remedy  and  mode  of  recovery,  as  he  himself  is  subject  tov 
that  is,  a  judgment  in  the  county  court,  upon  ten  days., 
previous  notice  of  the  motion. 

This,  together  with  what  has  been  said  respecting  er¬ 
rors  “  in  fact,”  will  form  a  complete  answer  to  the  fourth 
assignment. 

The  fifth  assignment  of  error  suggests “  that  the  col¬ 
lector  does  not  appear  to  have  been  made  liable  by  any 
act  of  his  deputy,  who  might  have  paid  up  to  the  coun¬ 
ty  creditors  to  the  extent  of  his  collection.”  If  such 
had  been  the  fact,  it  would  have  been  good  as  matter  of 
evidence  before  the  county  court.  From  the  record, 
we  are  bound  to  presume  that, the  county  court  had  suf¬ 
ficient  evidence  of  the  delinquency  of  the  deputy.  The 
other  suggestion  made  in  this  assignment,  44  That  a  mo¬ 
tion  by  the  county  creditors  against  the  deputy,  would 
lie,”  does  not  appear  to  be  warranted  by  law. 

The  sixth  and  seventh  assignments  regard  costs,  which 
are  incident  to  every  judgment,  and  ought  to  be  gi- 
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Bradley,  &c.  ven.*  If  the  clerk  taxes  more  costs  than  are  allowed 
Tompkins  ky  law,  the  taxation  may  be  reviewed  by  the  court 
1  ■*  which  rendered  the  judgment,  and  the  excess  corrected. 

But  what  costs  were  taxed,  the  record  does  not  exhibit  ; 
but  an  attorney’s  fee,  if  taxed,  is  not  deemed  improper, 
if  one  was  employed. 

As  to  the  seventh  assignment  of  errors,  it  appears  to 
the  court  that  the  notice  is  sufficient  to  a  common  intent ; 
and  that  the  judgment  of  the  court  accords  with  the  no¬ 
tice.  It  was  immaterial  whether  the  deputy  had  actu¬ 
ally  collected  the  levies  or  not  ;  he  was  bound  to  do  so, 
and  the  law  had  given  him  the  means  of  doing  it  by 
distress,  &c.  allowing  him  a  credit  for  insolvents.  The 
bare  stating  how  many  persons  were  insolvent,  and  how 
much  he  was  in  arrear,  without  paying  over  the  balance, 
does  not  satisfy  the  legal  intendment  of  the  expressions 
“  accounting  for  according  to  law.”. 

Judgment  affirmed. 

Clay ,  for  the  plaintiffs ;  Bledsoe ,  for  the  defendant. 

'  '  "•  ■  '  '•  •  ■  ’  '  \ 

*  Same  point  decided  in  the  cafe  of  Schooler  •vs.  the  Common  ’wealth  for  Wiley  ± 
fall  term  1809,  in  a  cafe  of  baftardy. 


A^niyh*  SPEED  vs.  LEWIS. 


This  court 
will  not  remand 
a  caufe  to  ena¬ 
ble  a  party  to 
amend  a  lurvey. 

See  Stoker's 
heirs  •vs .  Payne, 
t*r.  Dec.  46. 


THE  motion  stated  in  the  following  opinion  of  the 
court,  was  argued  by  Allen,  for  the  appellant,  and  Clay , 
for  the  appellee. 

By  the  Court.-— In  this  case,  the  motion  is  for  this 
court  to  remand  the  cause  to  the  inferior  court,  that  the 
surveyor  may  be  directed  to  amend  his  report  in  a  point 
that  is  thought  material  to  the  justice  of  the  case. 

To  which  motion  it  may  be  objected,  that  if  the  al¬ 
teration  is  necessary,  the  party  for  whose  benefit  it 
would  operate,  ought  to  have  moved  the  inferior  court 
to  that  effect :  having  failed  to  do  this,  it  is  the  error  of 

f  the  court  ;  and  consequently  can- 
ourt,  whose  jurisdiction  is  whol¬ 
ly  appellate.- — -Motion  overruled. 


EDWARDS  vs.  GREENWELL. 

One  of  feve  GREENWELL  recovered  a  judgment  in  the  F rank¬ 
ed  defendants  lin  circuit  court,  against  Edwards,  Head  and  Fenwick** 
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Edwards  filed  His  bill  in  chancery,  and  injoined  this 
judgment  j  and.  executed  the  usual  release  o£  erioi.s, 
which  bears  date  on  the  12th  day  of  December  18p6. 
The  injunction  was  at  the  next  term  dissolved  by  con¬ 
sent  ;  and  on  the  1st  day  of  August  1807,  an  execution 
issued  against  Edwards,  Head  and  Fenwick,  on  the 
common  law  judgment,  in  favor  of  Greenwell.  On  the 
7th  of  that  month,  a  replevy  bond  was  given  by  Ed¬ 
wards  and  Head,  with  Voorhies  their  security.  A  writ 
of  error  coram  nobis  was  sued  out,  and.  a  supersedeas  ob¬ 
tained.  The  form  of  the  replevy  bond,  as  far  as  it  was 
excepted  to,  is  correctly  recited  in  the  assignment  of  er¬ 
ror,  on  which  the  supersedeas  was  granted. 

It  was  as  follows  :  “  The  replevy  bond  returned  by 

the  sheriff,  which  purports  to  have  been  taken  by  virtue 
of  the  said  execution,  is  erroneous  and  illegal  in  this,  to 
wit :  The  said  replevy  bond  was  only  executed  by  Ed¬ 
wards  and  Head,  as  principal  obligors,  with  Voorhies 
as  their  security,  although  the  condition  thereof  recites 
that  the  execution  had  been  levied  on  the  estate  of  Ed* 
wards,  Head  and  Fenwick,  and  erroneously  states  that 
Edwards,  Head  and  Voorhies  had  prayed  a  replevin, 
which  was  granted  them,  and  their  estate  restored,  al¬ 
though  the  previous  part  of  the  condition  had  recited 
that  the  execution  had  been  levied  on  the  estate  of  Ed¬ 
wards,  Head  and  Fenwick  ;  so  that  it  cannot  judicially 
appear  that  the  estate  of  Fenwick,  so  levied  by  virtue  of 
the  said  execution,  was  restored  to  him,  the  said  Fen¬ 
wick,  upon  the  execution  of  the  said  bond,  a  requisition 
winch  is  made  indispensable  by  the  act  of  assembly.” 

The  inferior  court  adjudged  the  errors  assigned  not 
sufficient  to  quash  the  replevy  bond,  &c.  and  entered, 
judgment  overruling  them,  and  for  ten  per  cent .  damages 
and  costs  to  the  defendant  in  error. 

A  transcript  of  the  record  was  procured,  and  the  fol¬ 
lowing  errors  assigned  : 

1st.  The  inferior  court  erred  in  overruling  tine  errors 
assigned  in  the  writ  of  error  coram  nobis,  when  they 
should  have  adjudged  them,  or  some  of  them,  to  be  va¬ 
lid,  and  sufficient  to  authorise  the  quashal  of  the  replevy 
bond  therein  mentioned. 

2d.  The  inferior  court  have  erroneously  awarded  ten 
percent,  damages  against  the  plaintiff  in  the  said  writ  of 


Edwakd* 

w. 

Gn£lNWSLt, 

in  an  execution 
may  replevy. 

If  the  enors 
alhgned  on  a. 
writ  ot  error  co¬ 
ram  vobis  be  o- 
vmuied,  ten 
per  cent,  da¬ 
mage  may  be 
awarded  to  the 
defendant 
See  lame  point 
decided  in  the 
caie  of  Lanjdaie 
vs.  Findley ,  ante 

s1* 


error  ; 


such  awards  of  damages  not  being  authorised 
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dwakd.  by  the  act  of  assembly,  unless  the  judgment  or  decree 
Grzenwell.  to  revei  se  which  the  writ  of  error  issued  out,  be  affirm¬ 
ed,  or  the  writ  dismissed  or  discontinued;  neither  of 
which  was  done  in  the  present  case. 

A  motion  for  a  supersedeas  was  made,  and  argued  by 
Talbot,  for  the  plaintiff;  and  Allen ,  for  the  defendant  in 
error - The  court  overruled  the  motion.* 


*  la  the  argument  of  the  caufe  of  Fought  v: 
above  cafe  was  referred  to. 


me,  (fee  pojt 


)  the. 


J»i)GE  Irimbik,  alter  delivering  the  written  opinion  of  the  court,  obfer- 
yed,  that  in  the  caje  of  Edwards  <vs.  Grcenwell,  it  v^as  fettled  that  one  of  fer 
veral  defendants  might  replevy.  But  that  it  had  no  bearing  on  the  cafe  juft 
decided.  See  the  cafe  of  Skinner,  £fc.  -vs.  Robmfon,  ante  4. 


April  izth,  SMITH  vs.  SMITH,  &c. 

An  entry  call-  THIS  was  an  appeal  from  a  decree  of  the  Green  cir- 

which"  wet?  cuit  C?;rt’  dismissinS  the  bill  of  the  appellant.  It  was” 
dentified,  but  arSued  last  term  by  Talbot,  for  the  appellant,  and  Wick- 
not  having  been  liffe,\ov  the  appellees. 

"e°r  ■  EmryDS-  Ch‘  j-  delivered  the  following  opi- 
feribed;  the  nion  of  the  court : 

entry  was  deci-  The  entry  of  the  complainant  in  the  court  below  who 

de<An  entr^d?-  ^  aPPeiIant, is  the  following  words  :  “  John  Smith, 
feribing  an  ob  assignee,  See.  enters  500  acres  upon  a  treasury  warrant, 
jeftasbeing  15  No.  187,  including  a  small  spring  marked  thus,  X,  on  a 
tLXn  it  ntaPje,aboBt  a  quarter  of  a  mile  on  the  north  side  of  the 
was  only  9  1-2  south  fork  of  Sinking  creek,  about  fifteen  miles  from 
miles  on  a  di  Pittman’s  station,  beginning  about  half  a  mile  southwest 

inefficient1  de!  of  said.  sPri,nS>  running  north  the  first  line  three  fourths, 
feription.  '  of  a  mile,  thence  up  the  creek  for  quantity,”  made  15th 
A  trace  run-  iVIay  1780* 

X  “  n  A  “Wg*  hct're'>  mps,  that  Sinking  creek, 
the  faidobjeft,  now  called  Pittman  s  creek,  and  Pittman’s  station,  were 
by  which  it  notorious  by  those  names  before  the  date  of  the  com- 
was  13  1-2  plainant’s  entry. 

mile?,  cannot  ,  .  -  t  ,  ,  . 

aid  the  deferip-  ,  1  he,  sPrmS  claimed  by  the  complainant,  is  on  the  north 
tion,  without  a  side  of  the  south  fork  of  Sinking  creek,  (now  called  Pitt- 

t?vk-th=LCcn;  man’s)  which  appears  to  have  been  called  the  Trace  fork 
1  at  the  date  of  the  entry.  This  spring  runs  into  the 

south  fork,  as  admitted  by  the  parties. 

The  maple  tree  marked  X,  is  proven  to  have  been  so 
marked  befoiethe  date  of  this  entry  ;  and  to  have  exis¬ 
ted  so  mai  ked,  at  the  time  of  the  complainant’s  survey  ^ 
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in  1793,  (by  the  deposition  of  Andrew  Rogers  and  S^'H 
William  Buckner).  This  tree  was  at  the  spring,  and  smith’  &c.' 
one  hundred  poles  from  the  mouth  of  the  spring  branch. 

A  trace  from  Pittman’s  station  led  up  the  south  fork, 
and  out  at  the  head  of  it :  and  it  is  not  proved  that  any 
other  trace  led  into  that  quarter  of  the  country,  from  the 

station,  in  the  spring  1780. 

The  distance  from  the  station  to  the  spring  and  tree, 
along  the  trace,  is  reported  by  the  surveyor  to  be  13  1-2 
miles  ;  and  on  a  direct  line,  9  1-2  miles* 

It  is  admitted  also  by  the  parties,  that  there  are  other 
springs  on  the  north  side  of  the  south  fork  of  Sinking 
creek,  “  besides  the  spring  and  marked  tree,”  before 
mentioned. 

That  the  spring  and  marked  tree,  or  either  of  them, 
had  acquired  any  notoriety  previous  to  the  date  of  the 
complainant’s  entry,  is  not  shewn  ;  but  on  the  contrary, 
it  seems  that  at  the  time  the  surveyor  made  the  origi¬ 
nal  survey,  the  tree  and  spring  required  some  search  to 
find  them,  even  by  Andrew  Rogers,  who  assisted  in 

marking  the  tree. 

Thus  stands  the  case,  as  it  relates  to  the  entry  of  the 
complainant  ;  the  sufficiency  of  which,  is  the  first  subject 
of  inquiry, in  as  much  as  the  defendants  claim  under  the 
elder  grant,  which  is  of  itself  a  sufficient  protection,  un¬ 
til  the  complainant  makes  out  an  equity  under  a  valid 
entry  (a).  It  is  much  to  be  lamented,  that  by  the  omis-  (a)  See  Pat. 
sion  to  represent  on  the  connected  plat,  the  trace  ;  the  ford,  ante  ioZl 
mouth  of  the  south  fork  ;  the  extent  of  that  stream  ; 
the  relative  situation  of  the  station  and  the  spi  ing ; 
where  the  trace  from  the  station  first  touched  the  south 
fork;  and  the  total  silence  of  the  testimony  as  to  the 
practicability  or  difficulty7  of  going  from  the  station  to 
the  spring  on  a  direct  line  ;  much  darkness  ovei  shadows 
this  claim,  which  perhaps  the  complainant  might  have 
removed. 

This  court  can  adjudge  only  by  the  light  which  the 
evidence  has  actually  thrown  upon  the  case  ;  not  by  that 
which  probably  might  have  been  afforded. 

A  locator  of  land  not  farther  distant  from  the  station 
than  nine  or  ten  miles,  might  reasonably  have  thought 
himself  secure  from  any  interference  with  -this  entiy, 
from  the  call,  about  fifteen  miles  from  the  station  ;  and 
therefore,  might  have  thought  a  search  for  the  spring 


in 

Smith 

vs. 

Smith,  &c. 
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quite  unnecessary.  But  to  those  who  wished  to  apprtL 
pi  Lite  tne  residuum  immediately  adjacent ,  and  with  that 
intent  sought  ior  the  precise  situation  of  the  present  lo- 
cation,  what  was  the  information  contained  in  the  entry  ? 
It  is  admitted,  that  the  spring  called  for*  is  sufficiently 
marked  and  identified,  when  found,  by  the  maple  and  X 
tnereon,  and  correspondence  of  distance  from  the  south 
fork.-  But  the  question  is,  could  the  spring  and  tree 
have  been  found  by  locators,  with  reasonable  search  f 
Ine  directions  given  by  the  entry,  are,  to  look  on  the 
tioi  th  side  of  the  south  fork  of  Sinking  creek,  about  15 
miles  from  Pittman’s  station,  and  about  a  quarter  of  a 
mile  from  the  creek. 

■  ^ie  ^irst  difficulty,  which  the  person  in  search  would 
have  to  encounter,  is  the  mistake  in  distance;  If  he  had 
pursued  the  direct  rout,  he  would  not  have  commenced 
his  search  until  he  had  got  four  miles  or  upwards  beyond 
where  the  objects  were  to  be  found ;  and  it  cannot  be 
presumed  that  he  either  would  or  ought  to  have  return¬ 
ed  back  that  distance  m  search  of  them. 

To  obviate  this  difficulty,  it  has  been  insisted  that  a 
subsequent  locator  would  have  pursued  the  traces  from 
Pittman  s  station,  into  the  neighborhood  of  the  spring 
and  tree  to  have  found  them  :  and  that  therefore,  the 
distance,  according  to  the  meanders  of  the  road,  should 
be  regarded. 

Ii  he  had  pursued  the  trace,  and  had  judged  of  the 
distance  by  its  meanders,  which  it  may  fairly  be  pre¬ 
sumed  in  that  case  he  would  have  done  ;  the  distance  is 
a  roue  and  a  half  short  ol  that  described  in  the  entry  ; 
and  as  it  is  admitted  by  the  part  ies  that  there  were  other' 
spiings  on  that  side  of  the  south  fork,  it  is  by  ho  means 
clear  that  he  would,  with  reasonable  search,  have  found 
that  one  at  which  the  marked  tree  stood.  Although  the 
marked  tree,  when  discovered,  would  have  enabled  an 
inquirer  to  have  known  that  was  the  spring  intended; 
yet  it  would  have  beeri  of  little  assistance  in  making  the 
discovery*  Because  a  letter  marked  on  a  tree,  is  fre¬ 
quently  not  easily  seen,  and  may  readily  be  overlooked, 
evi.n  by  one  in  search  of  it.  And  it  is  not  proved  in  the 
case,  that. the  mark  on  the  tree  was  either  large  or  easi¬ 
ly  discovered  ;  but  the  presumption,  from  the  evidence,, 
is  rather  to  the.  contrarv. 

^  Ihese.observations  have  been  made  upon  the  suppo¬ 
sition  that  the  arguments  of  the  appellant’s  counsel  is 
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WAl  founded  ;  .that  a  subsequent  locator  would  have  pur-  Smith 

sued  the  trace  from  Pittman’s  station  into  the  neighbor-  &c 

hood  6f  the  spring  and  tree,  to  have  found  them.  MITH’ 

But  the  most  fatal  objection  to  the  appellant’s  entry*  is,  See  Co'uchmh 
that  it  neither  calls  for,  nor  has  any  allusion  to  the  trace.  ™*Tboms, pojl-„  *2, 
There  is  nothing  in  the  entry  calling  the  attention  to  it 
as  the  means  of  finding  the  objects  called  for ;  or  to  in¬ 
duce  another  locator  to  pursue  the  trace,  in  preference  to 
any  other  way  through  the  woods,  to  a  point  oil  the  south 
fork  of  Sinking  creek*  about  15  miles  from  Pittman’s 
station  ;  nor  can  it  be  presumed,  from  the  circumstances 
Ol  the  case,  (in  as  much  as  neither  the  trace  nor  the  re¬ 
lative  situation  of  the  station  to  the  creek,  or  to  the 
spring  and  marked  tree,  are  laid  down  or  shewn)  that  a 
subsequent  locator,  in  search  of  the  objects  called  for  in 
the  appellant’s  entry,  would  have  pursued  the  trace  from 
the  station  to  find  them*  It  appears,  indeed,  from  the 
distance  on  a  direct  line,  being  but  nine  and  a  half  miles, 
and  the  distance  along  the  trace  being  thirteen  and  a 
half  miles*  that  it  was  a  very  circuitous  rout;  and  for 
aught  that  appears*  the  relative  situations  of  the  trace* 
station*  and  marked  tree  and  spring,  may  be  such,  that 
one  having  any  general  knowledge  of  the  country  (which 
itiust  be  presumed  to  have  been  the  case  with  locators 
of  land)  would  have  been  more  likely  to  have  pursued 
the  direct  rout.  To  say  the  best,  it  is  left  entirely  to 
conjecture  whether  he  would*  most  probably,  have  pur¬ 
sued  the  one  or  the  other. 

For  these  reasons,  we  are  of  opinion  that  the  trace 
cannot  aid  the  appellant’s  entry  ;  and  that  the  entry  can¬ 
not  he  supported  without  it.  And  that  there  is,  there¬ 
fore,  no  error  in  the  decree  of  the  circuit  court,  in  dis¬ 
missing  the  complainant’s  hill. — —Decree  affirmed. 


ALSTODS,  &c.  i>s.  MILLER. 

WRIT  oi  error  from  Bourbon  circuit  court.5  it  was 
argued  by  Clay ,  for  the  pfcdndffL 

^  The  Court  delivered  the  following  opinion  : — The 
plaintiffs  in  this  court  were  complainants  in  the  court 
below,  upon  an  entry  made  the  9th  day  of  June  1780‘,  in 
these  words,  u  Josiah  Huntsman  enters  200  acres,  upon 
a  treasury  warrant,  on  the  middle  fork  of  Licking,  be- 

-  %  A  ..  .. 


April  iitbi. 

Entries  on  pre¬ 
emption  war¬ 
rants  made  af¬ 
ter  the  period 
firft  limited  for 
thofe  entries, 
hut  within  the 
time  which  was 
allowed  by  fqrc— 
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Alstods,  &c.  tween  William  Miller’s  settlement,  &c.  and  the  creek, 
VSm  beginning  at  the  mouth  of  a  branch  that  Miller  s  im¬ 
provement  is  on,  and  to  run  down  on  the  south  side  of 
eeffive  laws  for  the  creek  for  quantity.” 

that  purpoie.  This  entry  is  deemed  valid,  and  interferes  with  Wil- 
prefoence th asr  liam  Miller,  the  defendant,  who  claims  under  his  pre- 
pre-ennption  emption  warrant,  entered  with  the  surveyor  on  the  ^th 
warrants.  day  of  December  1782,  for  1000  acres,  “  on  a  branch  of 

tiorrerRry  which  the  south  fork  of  Licking,  waters  of  Hinkston  fork,join- 
adjoins  the  fet-  ing  his  settlement,  running  down  the  creek,  and  on  the 

tie  men  to  which  ^  for  quantity.” 

will  take  prefe-  The  Bourbon  circuit  court  directed  the  manner  of 
rence  of  an  el-  surveying  the  defendant  s  settlement,  and  of  the  pre- 
der  entry  on  a  emption  adjoining  thereunto,  somewhat  variant  from 
there^  were  °a  the  manner  in  which  they  had  been  carried  into  grant; 
fufficiency  ot  but  finding  the  whole  ol  the  complainant  s  claim  inclu- 
vacant  land  to  the  defendant’s  pre-emption  claim,  as  direct- 

em«Lntar»n;  ed  to  be  surveyed,  finally  dismissed  the  bill, 
on  the  other  The  speciality  of  the  defendant’s  entry,  or  the  notori- 

fidesof  the  fet-  of  objects  therein  called  for,  are  not  in  question  ; 
's™Hu;he.’s  and  the  entry,  when  properly  surveyed,  will  include  all 
Rep.  131, 132.  tbe  land  in  controversy.  So  that  only  two  questions 

remain  :  .  ,  ' 

First _ Whether  the  defendant’s  claim,  at  the  date  ot 

the  location,  had  lost  the  preference,  and  superiority  of 
pre-eftiption  ;  but  if  not,  then, 

Secondly— Whether  it  could  be  entered  on  land  pre¬ 
viously  located  upon  a  treasury  warrant,  near  to  and.  on 
one  side  of  the  settlement,  to  which  the  pre-emption 
was  appendant ;  but  leaving  vacant  land  on  the  other 

sides  to  satisfy  the  pre-emption. 

The  first  question  was  spoken  to  by  the  counsel  for 
the  complainant,  in  part,  as  though  the  time  for  entering’ 
pre-emption  warrants  had  been  suffered  to  expire  before 
the  date  of  the  defendant’s  entry  ;  &nd  afterwards  re¬ 
vived  by  the  legislature  of  Virginia  ;  whereas  the  time 
allowed  by  the  act  of  1779,  had  been  enlarged  and  con¬ 
tinued  from  time  to  time,  without  chasm.  So  that  the 
argument  on  that  branch  ol  the  cause,  can  be  predicated 
only  upon  a  supposed  incompetency  of  the  powers  of 
that  legislature  to  extend  the  time.  That  question,  the 
court  feel  not  the  smallest  hesitation  in  deciding  affirma¬ 
tively  in  favor  of  the  powers  of  the  legislature.  As  it 
respects  the  proper  exercise  of  those  powers  between  the 
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commonwealth  of  Virginia,  and  those  to  whom  settle-  Alstods,  &c. 
ment  and  pre-emption  rights  were  granted  ;  it  may  be 
remarked,  that  the  situation  of  this  district ;  remote  from 
the  capital;  detached  from  the  rest  of  Virginia  by  an 
extensive  wilderness;  infested  by  an  Indian  enemy, 
which  rendered  communication  with  the  mother  state 
very  difficult  and  uncertain  ;  the  harrassed  and  endan¬ 
gered  state  of  this,  then  infant  settlement,  whose  very 
extermination  was  threatened  by  the  savage  foe  ;  called 
aloud  upon  the  legislature  to  extend  the  time  limited  for 
obtaining  pre-emption  warrants,  and  entering  them  with 
the  surveyor. 

As  it  respects  the  justice  of  the  measure,  with  regard 
to  holders  of  treasury  warrants,  it  may  be  remarked,  that 
they  purchased  their  warrants, subject  to  the  reservations 
made  in  favor  of  pre-emptioners  ;  for  whom  certain  por¬ 
tions  of  land,  out  of  the  general  fund,  had  been  reserved 
sub  modo ,  because  of  services  rendered,  which  the  act 
of  1779  recognized  as  a  consideration  in  part.  If  the 
terms  held  out  to  the  pre-emptioners  had  not  been  com¬ 
plied  with,  the  land  reserved  for  them  might  have  re¬ 
turned  to  the  general  mass  ;  but  the  legislature  have  not 
chosen  to  insist  rigidly  upon  those  terms,  so  as  to  work 
a  forfeiture,  but  have  extended  the  time  for  performance. 

In  doing  this,  they  have  not  diminished  the  fund  out  of 
which  the  holders  of  treasury  warrants  purchased  ;  but 
°nly  prevented  the  general  fund  from  receiving  an  ac¬ 
cession.  .  The  legislature  have  not  encroached  upon  the 
boundaries  originally  referred  to,  or  transgressed  the  li¬ 
mits  prescribed  in  the  terms  of  sale  to  the  purchaser  of 
treasury  warrants,  but  have  acted  only  upon  the  reserva¬ 
tions  contained  therein. 

These  observations  are  not  produced  by  any  doubt  as 
to  the  powers  of  the  legislature,  but  are  intended  to  shew 
that  a  liberal  construction  should  be  given  to  their  acts, 
in  favor  and  in  preservation  of  the  rights  of  pre-emp* 
tion. 

The  court  is  of  opinion,  that  the  defendant’s  warrant, 
when  located,  had  not  lost  its  superiority  ami  preference 
as  a  pre-emption.  The  nature  and  extent  of  that  supe¬ 
riority,  belong  to  the  second  question. 

It  has  been  contended  that  the  right  of  pre-emption 
is  satisfied  by  leaving  vacant  land  on  one  side  of  the  set¬ 
tlement  ;  and  that  such  was  the  fact  in  this  case.  The 
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impropriety  of  deciding  upon  the  merits  or  demerits  of 
claims  collaterally  brought  into  view,  and  held  by 
those  who  are  not  parties  or  privies,  and  therefore  not 
bound  by  the  decision,  is  a  sufficient  answer  to  so  much 
as  regards  the  fact  of  vacancy  ;  which,  however,  is  not 
suggested  in  the  bill,  or  otherwise  affirmed  than  by  the 
complainant’s  counsel  in  argument. 

But  il  the  vacancy  were  admitted,  the  right  of  pre¬ 
emption,  as  given  by  the  law,  excludes  the  idea  of  en¬ 
croachment,  othervyise  than  as  subject  to  the  risk  that 
the  choice  of  the  pre-emption  might  alight  upon  the 
same  tract  with  that  of  the  treasury  warrant  claimant  ; 
and  in  such  case,  that  the  treasury  warrant  must  yield. 

The  arguments  used  by  the  complainant’s  counsel, 
tend  rather  to  shew  that  the  legislature  might  have  offer¬ 
ed  better  terms  to  purchasers  of  treasury  warrants,  than 
to  explain  what  are  the  rights  of  pre-emption  actually 
reserved.  Pre-emption, that  is  to  say,  the  right  to  buy  in 
preference  to  others,  was  recognized  in  favor  of  a  cer¬ 
tain  description  of  persons  ;  the  quantity  of  the  particu¬ 
lar  tracts  which  they  should  have  the  right  to  buy  in  pre¬ 
ference  to  others,  was  defined ;  but  the  precise  metes 
and  bounds  were  left  to  be  designated  by  the  pre-emp- 
tioners,  in  their  future  entries  with  the  surveyor ;  with 
this  restriction  however,  as  to  them,  and  as  to  notice  to 
other  purchasers  ;  that  the  land  should  be  adjoining  to 
that  allowed  them  in  “  consideration  of  settlement.” 
Such  were  the  terms  held  out  to  pre-emptioners  ;  such 
were  the  reservations  made  known  to  purchasers  of  trea¬ 
sury  warrants. 

The  time  allowed  hy  law  for  entering  pre-emption 
warrants,  extended  originally,  and  before  enlargement, 
beyond  the  period  at  which  the  location  of  treasury  war¬ 
rants  was  to  commence.  In  this  interval,  between  the 
opening  of  the  land-office  and  the  original  limitation,  the 
complainant’s  entry  was  made  >  so  that  the  purchasers 
of  treasury  rights,  generally,  and  the  complainant  in  parr 
ticular,  acquired  their  rights,  subject  to  these  terms  of 
preference.  He  cannot  then  complain  that  he  has  been 
denied,  any  benefit  of  selection  which  he  purchased  ;  but 
his  complaint  is,  that  he  has  not  been  permitted  to  take 
first  choice,  (instead  of  second  choice)  to  the  exclusion 
pf  those  to  whom  he  was  informed  at  the  time  of  his 
purchase  the  first  choice  belonged  and  was  reserved* 

A  — 
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The  inconvenience  to  holders  of  treasury  warrants  re?  A*-sto°s,  &c„ 
suiting  from  being  compelled  to  leave  considerable  quan-  MiTt**. 
tities  of  land  around  the  settlement  claims,,  or  of  appro¬ 
priating  the  whole,  subject  to  the  risk  of  being  overreach¬ 
ed  as  to  1000  acres  by  the  pre-emption  appendant,  were 
considerations  proper  to  be  weighed  by  the  legislature, 
and  by  the  individuals  who  purchased  and  located  trea¬ 
sury  warrants.  The  court  can  only  say  u  ita  lex  scripta 
est .”  To  give  the  right  of  pre-emption  any  other  con¬ 
struction,  would/involve  endless  absurdities,  perplexi¬ 
ties  and  uncertainties,  and  would  be  contrary  to  the 
whole  current  of  decisions,  which  have  become  settled 
rules  of  property. 

It,  therefore,  seems  to  this  court,  that  the  right  of  the 
pre-emptioner  was  not  to  be  curtailed,  or  restricted  to 
one  or  more  sides  of  his  settlement,  by  the  act  of  a  trea¬ 
sury  warrant  holder,  in  locating  such  warrant  upon  one 
side  of  the  settlement,  although  all  the  other  sides  might 
have  been  left  vacant ;  but  if  lie.  chose  to  approximate 
the  settlement  with  his  claim,  he  might  do  so  ;  but  at  the 
peril  of  having  his  treasury  right  overreached  by  the 
pre-emption  appendant  to  such  settlement. 

Decree  affirmed. 


BACON  vs,  BROWN. 


A^t'd  IV b. 


By  the  Court. — -After  the  third  day  of  the  second  plaice— -fee 
term  after  an  appeal  is  taken,  this  court  has  no  discretion  cafe- 
to  hear  a  motion  to  receive  the  record,  and  docket  the 
appeal.  We  are  limited  by  the  act  of  assembly.  But  if 
the  appellee’s  counsel  will  consent,  we  will  hear  the  mo¬ 
tion  as  if  on  the  third  day.  This  point  was  settled,  on 
argument,  the  first  week  of  the  present  term.* 


*  Thompjon  vs.  Wilmot ,  this  term,  S,  P; 


M’CULLOUGH  vs.  MYERS’S  ex’rs, 

MYERS  filed  his  bill  in  chancery  in  the  old  Mercer  muftAnC0*^r^ 
court  of  quarter  sessions,  against  M’Culldftgh.  to  the  requifi- 

The  bill  charged  a  fraud  practised  by  the  defendant  n°ns  ofthe  lub- 
on  the  complainant,  in  having  pretended  an  authority  to  j0  nof 

act  for  James  Wallace,  concerning  his  settlement  and  the  obje&iou 
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ivrCutLoucH  pre-emption,  thereby  inducing  the  complainant  t®  un~ 
Myirs’s  ex'rs.  dertake  to  clear  the  said  claim  out  of  the  offices,  for  one 
half  of  the  pre-emption,  and  receiving  from  the  said 

b^the6  acTefs  ^yers  ^ls  bond  to  convey  the  settlement  and  one 
agyreemeentXpre0f  half  of  ^  pre-emption  to  him,  the  defendant  ;  that  he 
the  parties, or  ai^  had  assigned  away  the  complainant’s  bond  therefor, 
exprefs  promife  which  the  complainant  had  satisfied  ;  that  the  complain- 
award,  to  abide  ant  had  cleared  out  the  claims,  but  that  Wallace  had 
denied  the  authority  of  the  defendant  to  act  in  that  be¬ 
half  ;  it  charged  the  assignment  made  by  the  defendant, 
of  the  certificate  of  the  commissioners,  to  be  a  forgery, 
and  had  actually  sold  the  land  to  another  ;  that  the  said 
Myers  and  M’Cullough,  in  1787,  mutually  executed  a 
bond,  each  to  the  other,  to  submit  these  matters  of  dif¬ 
ference  to  the  arbitrament  and  “  final  determination”  of 
Walter  Beall  and  James  Harrod,  and  to  abide  by  and 
perform  the  award  of  them  or  their  umpire,  &c.  “so  as 
the  award  of  the  arbitrators  be  made  and  set  down  in 
writing,  indented  under  their  hands  and  seals,  ready 
to  be  delivered  to  the  said  parties  in  difference,  on  or  be¬ 
fore  the  thirtieth  day  of  June  1787,”  &tc. 

An  award  is  s^t  forth,  bearing  date  on  the  27th  day 
of  June  1787,  not  under  seal,  directing  said  M’Cullough 
to  convey  to  said  Myers  1400  acres  of  land,  equal  in 
value  to  James  Wallace’s  settlement  and  pre-emption, 
in  Nelson,  &c.  The  bill  farther  charges,  that  the  de¬ 
fendant  was  present  at  the  making  the  award ;  made  no 
objections  thereto ;  but  afterwards  made  application  to 
settle  the  demand  according  to  the  award. 

The  defendant  denied  that  he  pretended  any  authori¬ 
ty  to  act  for  Wallace,  but  that  Myers  knew  he  had  as¬ 
sumed  but  a  friendly  agency,  and  suggests  that  Myers 
himself  put  Wallace’s  name  to  the  assignment  of  the 
certificate  granted  by  the  commissioners.  He  admits 
that  he  assigned  away  Myers’s  bond  for  the  900  acres 
of  the  land  ;  and  denies  that  he  was  privy  to  the  ma¬ 
king  of  the  award  set  forth  ;  or  that  he  acquiesced  there¬ 
in  ;  or  that  any  award  was  made  in  pursuance  of  the  sub¬ 
mission. 

The  bill  prayed  for  specific  performance  of  the  award, 
and  also  for  general  relief. 

On  the  death  of  Myers,  the  suit  was  revived  in  the 
name  of  his  executors. 

The  circuit  court  of  Mercer,  (to  which  the  cause  had 
been  Iran sfered  by  law)  making  the  award  the  basis  of 
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their  decree,  gave  the  complainants  the  value  of  James  M  Cullough 
Wallace’s  settlement  and  pre-emption,  as  assessed  by  a  Myers’s  ex’rs.. 
jury  empanneled  for  that  purpose.  1  o  revei  se  winch 
decree,  this  writ  of  error  was  brought  by  M’Cullough. 

The  cause  was  argued,  and  a  decision  given,  rever¬ 
sing  the  decree,  at  the  spring  term  1807,  upon  the  prin¬ 
ciple,  that  a  court  of  chancery  would  not  enforce  the 
specific  execution  of  an  award,  unless  some  act  had  been, 
done  confirming  the  award,  by  the  party  against  whom 
the  bill  is  brought  ;  or  at  least,  an  express  promise  had, 
been  afterwards  given,  to  abide  by  it. 

A  re-hearing  was  obtained,  and  the  whole  cause  open¬ 
ed,  and  it  again  came  on  for  argument. 

Lit! ell,  for  the  plaintiff  in  error — I  lay  it  down  as  a 
settled  principle,  that  every  award,  to  be  valid,  must  be 
certain  and  final.  This  award  is  defective  in  both  of 
these  respects.  It  is  not  said  what  land  is  to  be  convey¬ 
ed,  and  the  whole  state  is  open  for  the  plaintiff  to  select 
lgnd  in.  The  land  to  be  conveyed,  is  to  be  of  the  value 
of  Wallace’s  settlement  and  pre-emption.  Who  is  to 
say  what  is  the  value  of  Wallace’s  settlement  and  pre¬ 
emption  ?  Or  who  is  to  determine  whether  the  land  of¬ 
fered  is  equal  in  value  ?  An  award,  to  be  good,  should 
settle  the  dispute,  not  lay  the  foundation  of  a  new  one  : 
but  it  would  require  a  new  suit  to  settle  these  points. 

These  principles  are  recognized  and  decided  on  by  this 
court,  in  the  case  Orear  vs .  Singleton ,  Pr.  Dec.  77, 
where  an  award  directing  three-fourths  of  a  tract  ot 
land  to  be  conveyed,  was  set  aside,  for  uncertainty,  in 
not  directing  what  end  or  part  the  three-fourths  were 
to  be  laid  off.  Neither  does  this  .award  direct  that  re¬ 
lease  should  be  given,  or  that  it  is  a  satisfaction  of  the 
original  demand. 

This  award  is  not  in  pursuance  of  the  condition  of  the 
arbitration  bonds.  The  award  is  not  by  deed.  Every 
requisition  of  the  submission,  whether  directed  by  cau¬ 
tion  or  caprice,  must  be  strictly  complied  with,  or  the 
award  is  not  good — Sanders  vs.  Throckmorto7iy¥x .  Dec. 

384 — Shores  vs.  Bales ,  in  this  court — Rhodes  vs.  you-, 
itt ,  Bunberry  70. 

The  submission  requiring  the  award  to  be  under  seal, 
is  in  the  nature  of  a  condition  precedent,  and  no  action 
can  be  maintained  until  the  performance  of  precedent 
conditions—  2  Eq,  Ca.  Ab.  208-9 — 1  Fonb.  391-2 — - 
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Winters  vs»  Barry  in  this  court,  Oct.  term  1798 — -Flerii* 
ing  vs.  Chinowith ,  Pr.  Dec.  25 — Bridges  vs.  Hardgrove * 
ibid ,  155 — Horine^&c.  vs.  Woods ,  ?bid^276. 

Ah  award  should  pursue  a  submission*  as  strictly  as  A. 
power  executed  in  the  ordinary  conveyances  of  real  es¬ 
tate,  should  pursue  the  stipulatiohs  required.  In  these* 
less  deviations  from  the  power  given  have  been  held  fa¬ 
tal — Powell  on  powers*  78,  136,  259. 

Bledsoe  and  Talbot ,  for  the  defendants  in  error. — The 
doctrine  relative  to  awards,  has  been,  for  ages,  gradually 
improving.  The  jealous  and  scrupulous  niceties  requi¬ 
red  in  awards  relative  to  real  estates,  is  to  be  traced  to 
feudal  origin,  where  hampering  alienations,  and  settling 
family  estates,  is  the  policy  of  the  country.  In  this 
country  our  policy  is  different.  Every  facility  should 
be  given  to  an  interchange  of  estate.  You  should  not, 
therefore,  feel  yourselves  bound  by  mere  technical  rules, 
bottomed  upon  old  decisions;  But  even  in  England,  at 
this  day,  exceptions,for  mere  matters  of  form,  to  awards, 
are  disregarded.  If  arbitrators  are  mistaken  in  a  plain 
point  of  law,  the  award  may  be  set  aside,  but  not  so  if 
it  be  on  a  doubtful  point — -3  Atkins  493.  If  an  award 
is  good  to  a  common  intent,  it  is  sufficient — 3  Atk.  504. 
We  should  not  be  too  nice  in  requiring  arbitrators  to 
pointout  the  manner  in  which  their  award  is  to  be  car^ 
reed  into  eflect — 3  Atk.  505.  Every  intendment  is  in 
favor  of  awards — 1  Vesey,  jun.  17,  18.  Chancery  will 
not  set  aside  an  award,  but  for  partiality,  misbehaviour 
or  corruption  of  the  arbitrators,  or  a  plain  mistake  appa¬ 
rent  on  the  face  of  the  award — 1  Wash.  14,  158. 

It  is  no  exception  to  the  award,  that  it  has  not  fixed 
the  value  of  the  land.  Men  might  be  chosen  by  the 
parties  to  value  it ;  or  if  either  refused  to  appoint,  the 
court  would  appoint  a  valuer — 1  Wash.  226.* 

The  exception  for  want  of  a  seal,  is  a  mere  exception 
of  form.  There  is  no  substantial  difference  in  this  coun¬ 
try,  between  writings  under  seal  and  those  not  under 
seal.  We  rely  on  2  Vern.  24,  to  shew,  that  in  chancery, 
an  award  is  good,  though  informal. 

When  parties  amicably  leave  their  differences  to  do¬ 
mestic  tribunals,  you  should  lend  them  every  aid  to  give 
them  effect.  They  take  much  trouble  from  the  courts, 
especially  in  land  business.  Take  care,  therefore,  that 
by  your  decisions,  you  do  not  invite  them  to  resort  to 
law,  after  a  fair  decision  by  arbitration. 
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4  FiT)WARD^  J*  delivered  the  opinion  of  the  court. 

After  a  statement  of  the  case,  he  proceeded:  It  seems 
to  this  com  t  that  the  award  set  forth  is  null  and  void,  be¬ 
cause  not  sealed,  as  expressly  required  by  the  submis-  dpnl  14 th. 
cion,  and  because  it  leaves  the  matter  wholly  uncertain, 
undetermined,  apd  open  for  future  controversy.  These 
objections,  not  to  mention  others  of  minor  importance, 
could  only  have  been  surmounted  by  the  express  agree¬ 
ment  of  the  parties,  subsequently  made;  and  looking 
to  the  award  as  the  basis  of  a  new  contract;  or  at  least, 
by  an  express  promise,  on  the  part  of  McCullough,  to  , 

pei  fornt  the  award,  after  he  had  notice  thereof,  amount¬ 
ing  to'  a  waiver  of  the  objections  thereto.  Such  a  case 
(although  attempted)  is  not  satisfactorily  made  out  by 
the  evidence.  J 

The  decree,  therefore,  of  the  circuit  court,  bottomed 
pn  the  said  award,  is  erroneous  ;  and  is  hereby  rever- 
ocd  and  set  aside.  This  renders  it  unnecessary  for  this 
comt  to  examine  the  principles  upon  which  their  former 
opinion  was  founded  ;  but  without  affirming  or  disaf- 
rming  them,  the  said  former  opinion  and  decree  of  this 
f 0111 1,  heiein  made  and  entered,  is  set  aside. 

Ami  because  it  appeared!  from  the  bill,  answer  and 
ex/ii cits,  ■  complainants  in  the  circuit  court,  have 

matters  of  equity,  independent  of  the  award,  upon  which 
tie  said  court  have  not  adjudicated,  and  which  are  pro¬ 
pci  to  lie  farther  inquired  into: 

Ibis  cause  is  therefore  remanded  to  the  said  circuit 
court,  with  directions  to  set  aside  the  verdict  of  the  ju- 
ry,  and  for  new  proceedings  to  be  had  in  the  cause  ;  dis¬ 
regarding  the  said  award*  as  though  the  same  had  ne¬ 
ver  been  made. 


DAVIDSON  vs<  RUSH.* 


AN  ejectment  in  the  name  of 


Jlpr\l  i$ib» 


.  rv r-%  1  '  . . .  ”  on  the  de-  KWhnhw 

mise  of  Bush,  was  commenced  in  the  Nelson  circuit  ties  or  priviL ^ 
court;  A  copy  of  the  declaration  was  served  on  Da-  a  Judgment  can 
vidson,  the  tenant  in  possession  ,  he  not  appearing,  a 
common  order  was  taken  against  him.  At  the  succeed-  vetfe  is. 
mg  term,  William  Hardin  made  himself  defendant,  by 


*  A  blent,  Judge  Bibb. 


2  B 
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Davidson 

'w. 

Bush. 


consent m,  entered,  into  the  common  rule^  and  confessed 
judgment,  reserving  equity* 

A  writ  of  error  to  reverse  this  judgment,  was  brought 
in  the  name  of  Davidson.  Rush,  by  his  counsel,  mo¬ 
ved  to  dismiss  the  writ  of  error,  because  Davidson  had 
no  right  to  prosecute  a  writ  of  error. 

Hardin ,  for  the  motion.— None  but  parties  or  privies 
to  a  judgment,  can  bring  a  writ  of  error — 2  Bac.  Ab. 
(Gwil.  Ed.)  456— Roll.  Ab.  747— Dyer  90.  Although 
the  person  against  whom  the  recovery  was  had,  have 
nothing  in  the  land  at  the  time  of  the  recovery — 2  Bac. 
Ab.  (Gwil.  Ed.)  456-7— Roll.  Ab.  749— Rol\  Rep. 
302—2  Bac.  Ab.  458-9 — Cro.  Eliz.  294.  Davidson 
is  neither  party  nor  privy  to  the  judgment.  The  ser¬ 
vice  of  notice  on  him,  gave  him  an  apportunity  of  ma¬ 
king  himself  a  party  ;  but  he  has  not  availed  himself  of 
it.  Anciently,  it  was  the  practice  for  the  tenant  in  pos¬ 
session  to  defend  the  suit  in  the  name  of  the  casual 
ejector  ;  but  even  then,  he  had  to  procure  leave  to  de¬ 
fend  in  his  name— 2  Bac.  Ab.  (Gwil.  Ed.)  408 — Style 
468— T.  Raymond  93— Keb.  705,  740. 

Perhaps  the  tenant  in  possession  might  prosecute  a 
writ  of  error  in  the  name  of  the  casual  ejector,  where  no 
other  defendant  had  been  made  ;  but  il  that  could  be 
done,  I  conceive  it  must  be  by  a  rule  ol  court  permit¬ 
ting  him  to  do  this.  But  after  a  defendant  is  made  in 
the*  place  of  the  casual  ejector,  there  is  no  reason  for 
permitting  even  this  privilege. 

If  you  sustain  this  writ  of  error,  landlords,  who,  by 
confessing  judgment  in  ejectments,  have  made  the  plain¬ 
tiffs  careless  about  the  regularity  of  the  proceedings,  will 
prosecute  writs  of  error  in  the  names  of  their  tenants  in 
possession,  to  the  manifest  perversion  of  justjpe. 

The  Court  sustained  the  motion,  and  dismissed  the 
writ  of  error.* 

Daviess ,  for  the  plaintiff  in  error. 

*  In  the  cafe  of  the  Wickiiffes  vs.  May  &  Amhroje ,  on  a  motion  for  afiiperfe- 
ceas,  fall  term  1809,  the  court  decided  that  the  purchafers  of  a  houfe  and  lot, 
fold  undera  decree  of  court,  were  not  fuch  parties  as  to  entitle  them  toa  writ 
of  errorto reverfe  the  order  cf  court  madeatthe  inftance  ot  the  complainant 
and  defendant,  fet ting  afidethe  fale,  and  ordering  a  new  iale. 
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MORTON  ip.  HERAULT  and  PILE. 

MORTON  sued  Herault,  and  made  an  affidavit  to 
hold  him  to  bail,  upon  which  he  obtained  a  judged  or¬ 
der  for  that  purpose ;  the  defendant  accordingly  gave 
appearance  bail.  At  the  succeeding  court,  Pile  became 
the  special  bail ;  and  at  the  term  next  succeeding,  He- 
rault,  by  his  attorney,  moved  the  court  to  quash  the  ap¬ 
pearance  bail  bond,  discharge  the  recognizance  of  spe¬ 
cial  bail,  and  to  permit  him  to  appear  without  bail,  for  a 
defect  in  the  affidavit  upon  which  he  was  held  to  bail ; 
which  motion  was  granted  by  the  court.  This  opinion 
was  excepted  to  by  the  plaintiff. 

.  The  error  assigned  extended  to  that  opinion  and  deci¬ 
sion  only. 

The  cause  was.  argued  by  Alien  and  Littell,  for  the 
plaintiffs  ;  and  by  AV Kinley ,  for  the  defendants. 

By  the  Court — We  are  of  opinion  the  inferior 
court  erred  -First,  because  the  defendant  ought  not  to 
have  been  permitted  to  avail  himself  of  any  defect  in  the 
affidavit,  at  any  time  after  the  first  term  succeeding  the 
giving  of  appearance  bail. 

Secondly  -It  could  not  be  done  after  special  bail  was 
given ;  and,  consequently,  the  recognizance  of  special 
bail  could  not  be  discharged. 

Judgment  of  the  inferior  court  discharging  the  special 
bail  reversed.  1 
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Exceptions  ta 
an  affidavit  tp 
hold  to  bail  muft 
be  made  at  the 
fit  ft  term  after 
giving  appear¬ 
ance  bail.  It  is 
too  late  after 
Ipecial  bail  is 
given. 

See  Churchill 
vs.  Regers,  unit 
183. 


LANSDALE  y.9.  FINDLEY. 

A  writ  of  error  coram  vobis  was  prosecuted  by  Lans¬ 
dale  againstFmdley  in  the  court  below,  which  was  de- 
ci  e  in  Findley  s  favor,  and  ten  per  cent,  damages 
awarded  to  Findley  :  Lansdale  appealed,  and  the  judg¬ 
ment  was  affirmed  at  the  last  term — See  ante  151. 

A  question  was  then  made  whether  ten  per  cent,  da¬ 
mages  were  to  be  awarded  by  this  court  ;  and  if  so,  on 
what  sum  should  it  be  given. 

.  Talbot,  for  the  appellee.— The  object  of  the  lav/  was  to 
give  compensation  for  the  suspension  of  a  judgment, 
and  the  extraordinary  expenses  incurred  in  defending  an 
appea  ,  that  compensation  is  ten  per,  cent*  ;  that  ten 
pe)  cent,  must  be  calculated  on  the  sum  actually  stayed 
\n  the  appellant’s  hands  by  the  appeal.  By  the  appeal, 


On  affirming 
a  judgment  on 
a  writ  of  error 
coram  vobis,  this 
court  will  not 
give  ten  percent. 
damages  on  the 
original  judg¬ 
ment,  but 
will  give  ten  per 
cent,  on  the  ten 
per  mjf.adjudg  . 
ed  by  the  infe¬ 
rior  court. 

The  fame 
rule  on  affirm¬ 
ing  a  decree 
which  diholved 
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Lansdale 

vs. 

Findley* 

an  injunction  & 
gave  ten  per 
cent , 


jfyril  i 6r^, 


our  original  judgment  at  law  is  suspended  ;  we  are  there¬ 
fore  entitled  to  ten  per  cent .  on  the  original  judgment. 

Hardin ,  for  the  appellant.— In  cases  of  this  kind,  the 
court  should  be  careful  that  they  do  not  give  too  exten¬ 
sive  a  construction  to  a  statute,  whidh  is  penal,  and,  in 
many  instances,  oppressive,  however  beneficial  it  may 
be  in  others.  If  the  law  intended  a  compensation  for 
suspending  a  judgment,  that  law  is  satisfied  by  ten  per 
cent .  already  awarded  for  the  suspension.  Here  has 
been  but  one  suspension,  though  continued  in  two  courts. 
The  law  never  could  intend  double  compensation,  or 
rather  double  penalties,  for  seeking  justice  in  a  legal  way. 
No  case  is  recollected,  and  it  is  confidently  believed 
none  exists,  where  this  court  has  given  ten  per  cent,  on 
affirming  a  judgment  or  decree,  where  ten  per  cent .  was 
awarded  below.  And  seldom,  perhaps  never,  is  there  a 
term,  but  some  judgments  in  this  situation  are  affirmed, 
It  not  being  claimed,  if  it  has  passed  silently,  and  I  pre¬ 
sume  it  has,  is  a  strong  argument  against  it. 

But,  according  to  the  most  rigid  construction,  you 
can  only  award  ten  per  cent .  on  the  ten  per  cent .  adjudg¬ 
ed  to  the  appellee  below. 

That  is  the  amount  of  the  judgment  appealed  from. 
The  other,  or  original  judgment,  it  is  true,  is  suspended 
in  its  operation ;  but  that  suspension  is  only  a  conse¬ 
quence  of  the  appeal  continuing  the  supersedeas ,  awarded 
in  the  court  below.  The  original  judgment  is  not  ap¬ 
pealed  from ;  and  therefore  you  cannot  look  to  the  a- 
mount  of  it,  nor  award  ten  per  cent .  on  the  amount 
thereof. 

The  court  took  until  this  term  to  consider  of  it,  and 
now 

Edwards,  Ch.  J.  delivered  the  resolution  of  the 
court. — We  are  of  opinion  that  the  appellee  is  entitled  tq 
ten  per  cent .  on  the  ten  per  cent .  adjudged  to  him  by 
the  court  below  j  but  not  on  the  amount  of  the  original 
judgment.^ 

*  In  Lozvrey  vs.  M  'Mur try,  on  affirming  a  decree  which  dtflolved  an  in- 
juntlioK,  and  gave  ten  per  cent,  damages  below,  the  court  faid  the  principle  o< 
the  above  cafe  governed  it,  and  gave  the  like  decifion, 

»  .  s.  '  ;  ' 


rll  19  th. 
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FRANCIS  vs.  HAZLERIGG’S  ex’rs. 


-dpril 


y 


FRANCIS  having  had  a  judgment  for  costs  in  this  a  circuit  cou-t 
court,  on  reversing  a  decree  obtained  against  him  by  may  injoin  a 
Hazierigg^s  executors,  in  Clark  circuit  court,  (See  ante  Wgmentofthe 
48)  issued  his  execution  thereon  ;  which  was  replevied.  cc’ul'-0*fcPPeaJi* 
He  afterwards  issued  an  execution  on  the  replevy  bond, 
which  was  returned,  u  Stayed  by  injunction.” 

Littell,  for  the  plaintiff,  moved  ijjflPHhe  court  to  direct 
their  clerk  to  issue  another  execution  on  the  replevy 
bond,  notwithstanding  said  return  ;  stating  that  no  in¬ 
junction  had  issued  from  tins  court ;  and  insisting  that 
an  inferior  court  could  not  injoin  a  judgment  of  thiscourt. 

Clay ,  for  the  defendant. —  This  court  does  not  possess 
original  jurisdiction.  If  the  defendant  has  paid  the 
amount  of  a  judgment  of  this  court,  or  has  other  matter 


ot  equity,  and  the  plaintiff  still  proceeds  with  his  execu¬ 
tion,  this  court  cannot  give  relief,  by  sustaining  a  bill  in 
chancery  and  granting  an  injunction. 

If  this  court  has  not  the  power  to  interfere,  the  cir¬ 
cuit  courts  must  have  ;  for  the  party  injured  must  have 
a  remedy  where  he  has  a  right.  If  the  circuit  court  im¬ 
properly  interfere,  this  court  must  correct  their  decision 
in  the  usual  mode,  on  a  writ  of  error  or  appeal. 

By  the  Court. — Cases  may  exist,  in  which  it  may 
be  proper  for  a  circuit  court  to  injoin  a  judgment  of  this 
court :  we  cannot  decide  that  they  have  improperly  done 
so,  until  the  cause  is  regularly  brought  before  us  by 
writ  of  error  or  appeal. - -Motion  overruled. 


BOSWORTH  vs,  MAXWELL. 

MAXWELL  exhibited  his  bill  in  chancery,  in  the  .  A  .conftnic- 
Lexington  district  court,  against  Bosworth,  to  adjust  entry81  whkh" 
the  merits  of  their  two  adverse  interfering  claims.'  *  contained  re- 
Maxwell  held  under  the  following  entry  :  u  January  Pusnantexpref- 
6th  1783,  Robert  Patterson  enters  1000  acres  of  land,  fi°A*  call  for 
on  a  pre-emption  warrant,  adjoining  his  settlement,  on  tourfe  was  de- 
foe  Lexington  line,  where  the  race-path  crosses  the  term!ned  to 
same  ;  thence  south-east  with  the  said  line,  to  Levi  forTLe„f“" 
I  odd  s  entry  of  25  acres  ;  thence  with  his  line  to  L  ex-  entry, under  the 
ington  ;  thence  along  Lexington  line  to  the  south  cor-  Partlcular  cir- 
aer  ;  from  thence  to  the  first  pond  on  Boone’s  road  ;  'h”  afe‘M 
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Bosworth 

vs. 

Maxwell* 

Expreflions  in 
an  entry  repug¬ 
nant  to  the  ge¬ 
neral  intention 
of  the  locator, 
will  be  rejected 
furplulage- 


thence  along  JohnTodd’s  pre-emption  south-westwardly, 
and  from  the  beginning,  along  said  Patterson’s  settle¬ 
ment,  and  from  the  given  lines  for  quantity.” 

The  following  were  the  entries  used  as  exhibits  in  the 
cause,  with  the  date  each  was  surveyed. 

“January  18th  1780,  Robert  Patterson  enters  400 
acres,  as  by  certificate,  &c.  lying  on  the  waters  of  the 
south  fork  of  about  half  a  mile  from  Lexing¬ 

ton,  to  include  his  improvement.” 

Surveyed  4th  February  1793. 

“April  19th  1780,  John  Todd,  assignee  of  John 
May,  enters  400  acres  by  a  certificate,  &c.  lying  on  the 
head  waters  of  the  south  fork  of  Elkhorn,  on  M’Con- 
nell’s  fork,  including  a  cabin  built  by  John  M’Crackin, 
about  one  mile  north-west  of  Mansfield.” 

“  December  6th  1782,  Jane  Todd,  assignee,  &c<  en- 
ters400  acres  upon  a  treasury  warrant,  No.  5820,  begin¬ 
ning  at  a  pond,  corner  to  John  Maxwell,  between  Lex^ 
ington  and  Mansfield,  running  south  45  east,  260  poles  ; 
thence  south  30  west,  to  Poague’s  line  ;  thence  with  said 
line,  north  60  west,  260  poles  ;  and  from,  thence  to  the 
place  of  beginning.” 

Surveyed  25th  July  1783% 

“  December  28th  1782,  the  heirs  of  John  Todd,  de¬ 
ceased,  who  was  assignee  of  John  May,  enters  1000:. 
acres  of  land,  on  a  pre-emption  warrant,  No.  666,  ad¬ 
joining  the  settlement  the  said  Todd  purchased  from. 
John  May,  on  the  south-east,  and  Jane  Todd’s  entry  or* 
a  treasury  warrant  for  400  acres,  on  the  north-east,  to. 
extend  the  body  of  the  tract  eastwardly  for  quantity.” 

Surveyed  25th  July  1783. 

The  defendant  claimed  under  the  pre-emption  of 
Alexander  M’Connell,  which  was  entered  on  the  — ? — 

day  of - - - -  1 780  ;  but  it  was  not  attempted  to  be 

shewn,  that  his  survey  mas  made  conformably  to  his  en¬ 
try. 

The  following  is  a  copy  of  so  much  of  the  connected 
plat,  as  is  necessary  to  shew  the  relative  position  of  the 
objects  called  for  ;  and  to  elucidate  the  points  discussed 
in  argument  and  decided  by  the  court* 
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Explanation  of  the  Plat. 

Figure,  No.  1,  in  black  lines,  Lexington. 

-u- - -  2,  in  black  lines,  Levi  Todd’s  2  5  acres. 

* - - - 3,  in  dotted  lines,  Patterson’s  settlement  to 

the  cardinal  points,  with  the  improve- 
ment  in  the  centre. 

- in  dotted  lines,  Patterson’s  pre-emption 

according  to  the  decree  of  the  inferior 
court. 

- —  5,  in  black  lines,  the  land  claimed  by  the 

defendant. 

The  corner  at  P,  the  pond. 

R — R,  the  race-path. 


Bosworth 

•US. 

Maxwell* 
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The  lines  A.  P.  and  P.  B.  two  lines  of  Jane  Todd’s 
entry  of  400  acres. 

The  lines  A.  P.  and  P.  C.  parts  of  two  lines  of  John 
Todd’s  pre-emption  entry. 

The  notoriety  of  Lexington,  and  the  boundaries  there¬ 
of  ;  the  race-ground  ;  the  pond  ;  and  Pattefson’s  im¬ 
provement  ;  were  admitted  by  the  parties. 

The  cause  was  heard  in  the  Fayette  circuit  court,  and 
a  decree  pronounced  in  favor  of  Maxwell,  which  was  in 
substance— 

That  lines  should  be  extended  south  45  west  from 
where  the  race-path  crossed  the  Lexington  line,  and 
from  the  pond  so  far  that  a  line  at  right  angles  to  these 
lines  would  give  the  quantity. 

From  this  decree  Boswrorth  took  an  appeal.  Tne 
cause  was  argued,  and  the  decree  of  the  inferior  court 
affirmed,  at  the  fall  term  1805,  of  this  court.  A  re¬ 
hearing  was  however  granted,  and  the  cause  again  argu¬ 
ed  at  the  spring  term  1807,  and  the  following  opinion 
delivered : 

By  the  CouitT. — -The  appellant  having  the  eldest 
legal  title,  the  only  question  necessary  to  decide,  is,  the 
proper  construction  of  the  following  entry,  by  which  the 
appellee  claims  the  land  in  controversy,  viz. — “  Robert 
Patterson  enters  one  thousand  acres  of  land  on  a  pre¬ 
emption  warrant,  number  859,  adjoining  his  settlement 
on  the  Lexington  line ,  where  the  race-path  crosses  the 
same  ;  thence  south-east  with  said  line  to  Levi  Todd’s 
entry  of  25  acres  ;  then  with  his  line  to  the  Lexington 
line  ;  thence  along  Lexington  line  to  the  south  corner  ; 
from  thence  to  the  first  pond  on  Boone's  road  ;  thence 
along  John  Todd' s pre-emption,  south-rvestwardly ,  and 
from  the  beginning  along  'said  Patter  son' s  settlement ,* 
and from  the  given  lines  jar  quantity .” 

In  the  construction  of  entries,  it  is  difficult  to  lay 
down  general  rules  that  will  not  necessarily  admit  of 
many  exceptions.  Each  case  must  frequently  depend 
upon  its  own  peculiar  circumstances.  But  it  is  evident 
that  every  entry  itself,  must  be  resorted  to,  for  discover¬ 
ing  the  locator’s  intention  ;  in  construing  which,  the 
whole  entry,  like  all  other  writings,  should  be  taken  to¬ 
gether  u  ut  res  magis  -valent  cuam  per  eat And  the  re¬ 
lative  situation  of  other  claims  called  for,  and  of  parti¬ 
cular  objects  to  each  other,  ought  to  be  considered  at 
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least  so  far  as  to  effectuate  the  maxim  u  id  cerium  est 
quod  cerium  reddi  potest and  what  evidently,  from  a 
lair  and  reasonable  exposition  of  an  entry,  appears  to  be 
a  mistake,  and  repugnant  to  the  locator’s  intention, 
ought  to  be  rejected,  as  surplusage,  and  not  suffered  to 
vitiate  the  whole  entry* 

In  this  case,  the  beginning  is  sufficiently  certain,  and 
well  described  ;  nor  does  any  question  of  doubt  or  dif¬ 
ficulty  present  itself,  till  we  pursue  the  entry  to  the  call 
for  the  first  pond  on  Boone’s  road  ;  thence  along  Todd’s 
pre-emption  south-westwardly* 

It  is  here  found  that  Todd’s  line  rtuls  scuth-east- 
wardly.  I  he  course,  or  nearly  the  same  course*  which, 
according  to  t  ie  entry,  leads  to  tae  pond;  and  the  ques¬ 
tion  here  is,  whether  the  appellee  should  be  compelled 
to  run  with  Todd’s  line,  or  p  ursue  the  course  he  calls 
tor.  For  the  appellant,  it  has  been  contended,  that 
wheie  a  pai  ticular  object  is  called,  for,  the  course  must 
}  ieid  to  the  object.  I  his,  though  a  good  general  rule, 
is  nevertheless  subject  to  many  exceptions  or  restrictions. 
The  ooject  called  for,  should  not  be  so  repugnant  as  to 
b.^  incapable  of  misleading  a  subsequent  inquirer,  with 
ordinary  caution.  It  should  be  practicable  to  comply 
with  the  call,  and  in  general,  it  should  be  a  tangible  ob¬ 
ject,  either  natural  or  artificial ;  not  a  mere  ideal  one. 
For  the  latter,  in  many  instances,  might  be  more  dif¬ 
ficult  to  ascertain  ;  more  productive  of  mistake  or  misap¬ 
prehension  ;  and  more  subject  to  mislead,  than  course 
and  distance ;  and  in  all  such  cases,  the  reason  of  the 
i  ule  ceasing,  the  rule  itself  should  cease. 

In  this  case,  it  does  not  appear  that  Todd’s  line  had 
been  actually  run  ;  but  on  the  contrary,  it  was  only  an 
ideal,  invisible,  intangible  boundary  ;  the  position  of 
which,  appears  to  have  been  mistaken  by  the  locator. 

T  01  as  tlie  course  of  Todd’s  line  corresponds  with  the 
course  which  leads  him  to  Fodd’s  corner,  it  cannot  be 
presumed  that  he  would  have  called  for  a  course  at  right 
angles  from  the  course  he  was  pursuing,  if  he  had  only 
intended.  to  continue  the  same  course  ;  more  especially, 
after  he  had  given  a  base  sufficient  to  include  his  quan¬ 
tity  m  a  reasonable  form,  by  running  lines  parallel  to 
each  other,  and  at  right  angles. 

1  he  court,  therefore,  are  of  opinion  that  this  line 
sao  uld  be  run  south-west  ;  not  only  because  they  con- 
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ceive  the  locator's  intention  sufficiently  manifest  ;  but 
because  they  esteem  it  a  good  rule,  that  the  lines  of  every 
survey  should  be  as  nearly  parallel  to  each  other,  and  as 
nearly  at  right  angles  as  the  calls  of  the  entry  will  admit ; 
and  when  not  controled  by  such  calls  as  evidently  shew 
the  locator’s  intention  to  be  otherwise,  the  court  will 
give  its  calls  this  construction,  as  being  the  most  rea¬ 
sonable,  and  the  least  subject  to  exception. 

Having  fixed  the  position  of  the  last  mentioned  line, 
the  next  difficulty  which  presents  itself,  is,  how  should 
the  entry  be  surveyed  from  the  beginning  ? 

It  is  found  that  the  beginning  of  this  claim  interferes 
with  the  settlement  of  Patterson,  when  that  settlement  is 
laid  down  in  that  shape  which  this  court  has  hitherto 
given  such  entries  by  construction  ;  and  thus  produces 
such  an  interference  as  is  manifestly  repugnant  to  the 
intention  of  the  locator  ;  for  he  having  called  to  adjoin 
his  settlement,  it  cannot  be  presumed  that  he  intended 
to  interfere  with  it.  But  having  fixed  his  beginning  in 
his  settlement,  he  must  be  bound  by  it  when  it  operates 
against  him  ;  and  should  have  the  benefit  of  it  when  it 
operates  in  his  favor.  A  mistake  by  which  it  appears, 
that  instead  of  adjoining  his  settlement,  he  interferes 
with  it,  can  no  more  control  his  positive  and  certain 
calls  ;  than  a  mistake  by  which  it  would  appear,  from  the 
constructive  position  of  his  entry,  he  could  not  adjoin 
the  settlement  consistently  with  his  calls,  could  defeat 
or  regulate  those  calls.  In  either  case,  if  the  calls  be 
certain  to  a  common  intent,  they  ought  not  to  be  affected 
by  such  description  as  proves  the  locator  to  have  been 
mistaken  ;  but  such  mistakes  should  be  rejected  as  sur¬ 
plusage  ;  for  that  which  is  uncertain  shall  not  destroy 
that  which  is  certain,  utile  per  inutile  non  vitiatur .  The 
appellee,  therefore,  may  as  well  run  this  line  from  his 
beginning,  without  regarding  the  description  of  adjoin¬ 
ing  his  settlement ,  as  the  first  line  called  for  from  the 
beginning.  For  in  his  first  call,  viz.  his  beginning,  he 
also  calls  for  it  as  adjoining  his  settlement,  which  cannot 
be  complied  with,  consistent  with  his  intention ;  and  there¬ 
fore,  it  is  as  reasonable,  that  if  the  call  now  under  con¬ 
sideration,  to  wit:  u  From  the  beginning  along  his  set¬ 
tlement,”  is  apparently  as  repugnant  to  his  intention,  by 
a  comparison  with  the  rest  of  the  location,  the  mistakes 
in  description,  should,  for  the  same  reasons,  be  rejected* 
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No  doubt  that  the  locator  expected  that  the  pre-emp¬ 
tion  would  adjoin  his  settlement  as  desci  loed  >  and  the 
mistake,  in  the  position  of  the  settlement,  especially 
where  there  were  no  lines  actually  run  and  marked  ;  and 
this  position,  only  given  to  his  settlement  by  construc¬ 
tion,  should  not  be  construed  to  defeat  or  alter  the  evi¬ 
dent  intention  of  the  location,  upon  the  pre-emption 
warrant  ;  especially,  where  it  has  description  sufficient, 

independent  of  such  mistakes. 

It  is  certainly  correct,  that  where  a  locator  calls  to  ad¬ 
join  entries,  without  clearly  shewing  how  he  intended  to 
adjoin  them,  he  should  adjoin  them  as  they  ought  to  be 
surveyed  j  and  this  is  a  rule  oi  consti  uction,  adopted  by 
the  court,  to  supply  the  detect  of  bettei  desci  ipdon.  It 
is  resorted  to  ex  necessitate ,  where  no  other  conect  in¬ 
dication  of  the  locator’s  intention  is  given.  It  is  resor¬ 
ted  to,  to  support  entries,  and  should  not,  in  general,  be 
used  to  defeat  or  control  those,  whicii  otherwise,  upon 
a  fair  exposition  of  them,  shew  what  the  locator’s  inten¬ 
tions  were. 

The  locator,  therefore,  having  given  a  reasonable  base 
for  his  survey,  and  having  his  second  line  at  right  angles 
from  the  base  so  given,  and  calling  to  run  from  his  be¬ 
ginning,  and  from  the  given  lines  for  quantity ;  which 
we  think  the  fair  construction  of  his  entry ;  and  the  calls 
by  way  of  description,  which  seem  to  be  inconsistent 
therewith,  not  being  such  as  we  think  might  reasonably 
be  expected  to  mislead  subsequent  locators,  ought  to  be 
rejected  as  surplusage.  It  is,  therefore,  the  opinion  of 
this  court,  that  the  line  called  for,  to  run  from  the  begin¬ 
ning  along  the  settlement,  together  with  the  line  from 
the  pond,  should  be  run  parallel  with  each  other  so  far  as 
that  a  line  intersecting  them  at  right  angles  will  include 
the  quantity  ;  and  this  appears  to  be  in  perfect  conibi-- 
mity  with  the  decree  of  the  inferior  court. 

Another  re-hearing  was  moved  for  and  obtained,  on 
the  following  errors,  assigned  in  the  decree,  to  wit ; 

“  1st.  The  court  has  not  ascertained  how  the  settle¬ 
ment  of  Patterson  ought  to  beNsurveyed,  and  yet  the 
pre-emption  calls  to  adjoin  the  settlement,  which  not  be¬ 
ing  surveyed  when  the  said  pre-emption  was  entered, 
ought  to  be  directed  to  be  laid  down  as  it  should  have 
been  surveyed.” 

u  2d.  The  court  has  disregarded  the  call  to  run  along 
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Boswortk  John  Todd’s  pre-emption,  although  it  may  be  complied 
Maxwell,  with. 

“  3d.  The  court  have  predicated  their  decree  upon 
the  principle  that  the  pre-emption  entry,  which  was  sub¬ 
sequent  to  the  settlement  entry,  can  give  boundary  to 
the  settlement  ;  or  at  least,  such  is  the  consequence  of 
their  decree. 

“4th,  The  court  have  misconstrued  the  pre-emption 
entry. 

The  cause  came  on  again  for  argument  this  term. 
Clay,  for  the  appellant, —  1  he  decisions  oi  this  court 
have  said  that  surplusage  will  not  vitiate  an  entry  ;  but 
they  hold  out  the  idea  that  repugnance  will.  Whene¬ 
ver  an  entry  has  two  calls  that  oppose,  and  cannot  be 
both  complied  with,  and  does  not  in  itself  shew  some¬ 
thing  that  will  give  a  preference  to  one,  it  must  destroy 
the  entry.  In  the  case  of  Pawling  vs.  Me rriw ether's 
(a)  Hughes  14*  heirs  (<?),  the  call  lor  the  improvement  was  the  govern¬ 
ing  call,  and  saved  the  entry  ;  for  the  claim  was  confined 
to  the  improvement.  In  the  case  of  Morrison  vs.  Cog- 
Pr‘  De<?‘  hill's  legatees  (a),  the  court  decided  there  was  a  suffi¬ 
ciency  in  the  patent  to  shew  thfe  intention  of  the  survey¬ 
or,  without  the  call  for  course  ;  and  they  gave  efficacy 
to  the  intention  thus  ascertained. 

Patterson’s  settlement  entry  must  be  surveyed  in  a 
square  to  the  cardinal  points,  and  will  cross  the  Lexing¬ 
ton  line  at  a  place  different  from  the  race-path.  Here, 
the  locator  calls  for  both,  as  if  they  were  at  one  place. 
He  is  mistaken  in  this.  What  is  there  here,  to  decide 
which  of  these  points  he  intended  for  his  beginning  ? 
There  is  nothing. 

At  the  other  end  of  the  base  line,  there  is  equal  un¬ 
certainty.  The  call  to  run  with  John  Todd’s  pre-emp¬ 
tion  line  south-westwardly,  cannot  be  complied  with. 

There  is  not  enough  in  this  cause  to  shew  how  John 
Todd’s  pre-emption  should  be  surveyed.  And  the  ap¬ 
pellee  having  failed  to  shew  what  would  be  its  figure, 
must  destroy  his  own  entry.  Otherwise,  a  party  by 
proving  some  of  the  objects  called  for  in  an  entry,  and1 
omitting  others,  might  give  it  different  figures  as  it 
might  suit  his  interest.  This  will  never  be  permitted. 
Wherever  a  call  is  rejected  as  surplusage,  it  must  be 
when  the  objects  are  all  shewn,  and  it  is  apparent  thfe 
call  could  not  mislead. 


SPRING  TERM,  1808. 


213s 


If  there  be  enough  to  shew  how  John  Todd’s  pre¬ 
emption  is  to  be  surveyed  in  this  cause,  his  line  will  lun 
south-east  from  the  pond,  instead  ol  soutn-west. 
Which  of  these  calls  shall  have  the  preference— to  run 
with  John  Todd’s  pre-emption  line,  or  south-westward- 
ly  ?  If  either  is  to  have  the  preference,  it  must  be  the 
call  for  Todd’s  line.  This  court  has  decided,  in  the 
case  of  Morrison  vs.  CoghilVs  legatees ,  and  in  Patterson's 
devisees  vs.  Bradford  (a),  that  course  should  give  place 

to  a  line  called  for.  .  .  > 

Or  perhaps  you  may  consider  this  as  two  calls  ;  first, 
with  John  Todd’s  line,  and  south-westwardly  :  by  sup¬ 
plying  the  word  and ,  as  the  word  fork  was  supplied  in 
the  case  of  Gaither  vs.  Tilford  (b).  If  you  do  this,  you 
can  give  effect  to  every  word  in  this  part  of  the  entry  ; 
but  it  will  materially  change  the  shape  and  position  of 
the  appellee’s  entry,  and  shew  that  the  court  have  erred 
in  that  respect. 

If,  however,  you  do  not  do  this,  you  are  reduced  to 
the  dilemma  of  deciding  between  two  equal  calls  ;  and 
you  must  arbitrarily  adhere  to  one,  and  reject  the  other. 
This  will  be  making,  not  expounding  an  entry. 

Each  end  of  the  base  line  of  this  claim  is  unfixed  and 
indeterminate  :  the  entry  cannot  therefore  be  good. 
But  if  the  entry  must  be  supported,  the  call  to  adjoin 
his  settlement  on  the  Lexington  line,  must  surely  have 
the  preference  over  the  call  for  the  race-path.  The 
pre-emption  was  appendant  to,  and  connected  with  the 
settlement ;  and  it  never  could  be  intended  by  the  loca¬ 
tor  that  they  should  clash  :  nor  should  you  give  it  such 
a  construction.  The  claim  should  be  surveyed  by  be¬ 
ginning  where  the  settlement  crosses  the  Lexington  line, 
and  running  with  the  settlement  line,  and  the  course  there¬ 
of,  until  the  quantity  is  obtained ;  or  until  it  intersects  ano¬ 
ther  line  of  the  entry.  If  this  should  not  give  the  quan¬ 
tity,  it  is  the  locator’s  fault,  and  not  ours.  If  you  go 
with  the  settlement  round  one  corner,  you  may  as  well 
keep  round  all :  I  see  no  other  point  at  which  to  stop. 

Edwards,  Ch.  J. — The  figure  of  a  square  given  to 
entries,  is  a  construction  of  necessity,  and  must  be  adop¬ 
ted,  unless  something  in  the  entry  manifest  a  contrary 
intention.  From  this  pre-emption  entry  it  is  plain  Pat¬ 
terson  did  not  intend  to  run  his  settlement  as  the  court 
ponstrues  the  entry  to  mean.  And  though  this  cannot 
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affect  his  settlement  entry,  ought  not  his  pre-emption  en¬ 
try  to  be  run  as  it  is  apparent  he  intended  it  ? 

Clay. — The  ambiguity  occasioned  by  this  mistake,  is  a 
radical  defect  in  this  entry.  Patterson  was  bound  to 
know,  and  is  presumed  to  know,  how  the  law  construed 
his  entry.  The  call  for  the  race-path  was  used  to  ex¬ 
clude  the  other  corner  made  by  the  settlement  and  the 
Lexington  line. 

Judge  Trimble. — The  difficulty  in  this  part  of  the 
entry,  may  be  accounted  for  by  a  mistake  in  fact,  as  well 
as  by  a  mistake  in  law.  Patterson  might  have  suppo¬ 
sed  that  from  Ills  improvement  to  the  race-path,  was  so 
far  as  to  bring  his  line,  when  his  survey  was  made  in  le¬ 
gal  form,  to  that  place,  and  have  been  mistaken  in  the 
distance. 

Monroe ,  on  the  same  side.— Whenever  the  equity  of 
the  parties  before  the  court,  is  equal,  the  law  must  pre¬ 
vail.  The  entry  of  M’Contiell,  under  which  the  appel¬ 
lant  claims,  is  dated  in  1780,  and  was  the  prior  equity. 
You  should  not  aid  the  appellee  to  set  aside  the  elder  pa* 
tent,  founded  on  the  elder  incipient  equity,  to  let  in  Pat¬ 
terson’s  younger  equity  ;  unless  actual  fraud  or  real  ac¬ 
cident  prevented  Patterson  from  getting  relief.  For  the 
general  doctrine  I  have  alluded  to,  see  White  vs.  Jones, 
1  Wash.  116 — Hunter  vs.  Hall ,  1  Call  206 — Johnson 
vs.  Brown ,  3  Call  259 — - Haggiti  vs.  Wood's  heirs ,  Pr, 
Dec.  324  —  Kilgore  vs.  Kelly ,  ibid  30. 

Where  the  locator  of  the  younger  entry  had,  or  might 
have  had  notice  of  the  elder  entry,  he  shall  not  prevail. 
So  if  he  has  such  an  equity  as  would  have  succeeded  on 
the  trial  on  a  caveat,  he  shall  not  come  into  chancery,  un-. 
less  actual  fraud,  or  real  accident  prevented  his  proceed¬ 
ing  in  that  way — See  1  Wash.  116 — 3  Call  266;  the 
latter  of  whiclj  cases  is  in  point,  and  was  decided  by  one 
of  the  ablest  judges  who  ever  sat  in  a  court,  and  one 
who  was  intimately  acquainted  with  the  history  and 
progress  of  the  land  law. 

It  is  also  founded  in  principles  of  sound  equity  and 
good  policy.  Here  there  is  no  allegation  of  fraud,  ac¬ 
cident  or  mistake.  The  appellee  is  therefore  not  enti¬ 
tled  to  relief. 

Hughes,  for  the  appellee. — The  question  argued  by 
Mr.  Monroe,  was  made  at  an  early  day  in  this  country, 
in  the  case  of  Harrod  vs.  Givens ,  and  decided  by  the 
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old  supreme  district  court,  in  March  1789,*  in  favor  of 
the  jurisdiction  of  a  court  of  chancery,  in  cases  like  the 
present.  The  same  question  was  decided  in  February 
1807,  in  the  same  way,  by  the  supreme  court  of  the  Uni¬ 
ted  States,  in  the  case  of  Taylor  vs.  Hughes  fc?  Bodley . 

I  do  not  consider  the  point  as  open  in  this  cause,  as  it  is 
not  assigned  for  error,  and  shall  therefore  not  argue  it.f 

It  is  objected  to  our  right  to  relief  in  this  cause*  that 
we  have  not  shewn  how  John  Todd’s  pre-emption  is  to 
be  surveyed.  It  will  be  found  that  Jane  Todd’s  entry 
calls  to  begin  at  the  pond  our  entry  calls  for  ;  and  to  run 
south-east,  and  then  towards  the  south-west ;  and  that 
John  Todd’s  pre-emption  calls  to  adjoin  JaneTodd’s  en¬ 
try  on  the  north-east,  and  to  extend  eastwardly  for  quanti¬ 
ty.  This  shews  thattheline  of  Todd’s  pre-emption,  near¬ 
est  to  the  course  called  for,  runs  south-east,  and  is  also  a 
line  of  Jane  Todd’s  entry;  so  that  it  is  totally  immateri¬ 
al  in  this  cause,  what  shape  the  entry  may  assume,  or 
what  courses  the  other  lines  may  run.  We  shew  the 
true  situation  of  the  only  line  that  can  have  any  bearing 
in  this  cause  ;  nothing  more  can  be  required  of  us. 

On  the  main  question,  the  validity  of  this  entry — if 
there  be  enough  in  the  entry  to  give  notice  what  land 
was  intended  to  be  appropriated,  it  is  sufficient ;  though 
absurd  or  inconsistent  terms  be  used.  That  Patterson 
supposed  his  settlement  line  would  cross  or  corner  on 
the  Lexington  line  at  the  race-path,  is  evident.  He 
has  been  mistaken,  but  that  cannot  destroy  his  entry  ;  he 
has  called  for  his  beginning  to  be  at  a  visible  and  tangi¬ 
ble  object,  the  race-path  ;  than  which, no  object  would  be 
more  notorious.  You  should  give  such  a  construction 
to  this  entry,  as  the  unlearned  locators  would  do.  They 
would  never  think  of  measuring  or  running  the  lines  of 
the  settlement,  to  find  a  beginning.  They  would  unhe¬ 
sitatingly  point  to  the  race-path  as  the  spot. 

There  is  no  foundation  for  the  argument,  that  a  pre¬ 
emption,  calling  for  the  settlement  of  its  owner,  is  to  be 
differently  construed  from  what  it  would  if  it  called  for 
the  claim  of  another.  The  owner  can  mould  his  entries 
as  he  pleases  ;  and  may  lay  them,  as  has  often  been 
done,  so  that  the  pre-emption  may  swallow  up  the  settle¬ 
ment. 

*  See  Muter’s  MSS.  Rep. 

d  See  the  decifion  of  this  court,  on  this  queftion,  in  the  cafe  of  Crow's  heirs 
in.  Harrod'i  beir}f>o/i. 
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As  to  the  other  end  of  the  line,  Patterson  never  could 
intend  to  interfere  with  Jane  Todd’s  400  acres  ;  and  for 
him  to  run  past  the  pond,  south-east  with  John  Todd’s 
pre-emption,  he  would  do  so.  A  locator  must  always 
be  presumed  to  have  in  view  all  the  entries  that  are  called 
for  by  the  claims  he  calls  to  adjoin,  and  to  intend  avoid¬ 
ing  therm 

The  expressions  of  this  entry  preclude  the  idea  that 
the  locator  intended  continuing  from  the  pond  south¬ 
east  ;  for  the  course  from  the  south  corner  of  Lexing¬ 
ton  to  the  pond,  is  nearly,  if  not  precisely,  south-east ;  but 
the  entry  uses  the  words  “  thence  along  John  Todd’s 
pre-emption  south-westwardly,”  &c.  which  shews,  he 
meant  the  pond  to  terminate  a  line,  and  then  to  corner 
and  run  a  different  course.  As  John  Todd’s  pre-emp¬ 
tion  entry  was  not  then  surveyed,  the  line  of  it  was  as 
much  an  ideal  line,  as  the  course  south-westwardly  would 
be,  and  cannot  have  any  preference  on  account  of  its  being 
called  for  as  aline.  The  cases  Mr.  Clay  refers  to,  are 
cases  where  the  line  called  for,  has  been  a  known,  mark¬ 
ed  line  ;  and  the  course  has  been  considered  by  the  court 
as  mentioned  barely  for  the  purpose  of  finding  the  line* 
"1  he  reason  of  those  cases,  do  not  apply  to  this  case,  and 
therefore,  they  cannot  be  authority  against  the  doctrine 
I  contended  for. 

Any  man  who  would  take  this  entry,  would  at  first 
blush,  say  it  meant  to  appropriate  the  land  adjoining 
Lexington,  between  the  race-path  and  the  pond,  and  toN 
run  south-west  for  quantity.  This  is  notice  sufficient  to 
subsequent  locators.  The  call  to  run  with  his  settle¬ 
ment  line,  cannot  be  complied  with  ;  because  his  line 
does  not  run  where  he  supposed  ;  or  rather  because  the 
construction  of  the  courts  has  given  it  a  different  shape 
from  tvhat  he  intended.  As  you  cannot  run  with  the 
settlement  line,  you  have  a  base,  and  a  side  line  ;  an<J 
you  must  run  at  right  angles  from  the  base,  unless  the 
entry  necessarily  leads  you  a  different  course.  If, 
therefore,  this  call  is  uncertain,  it  must  give  way  to  the 
general  rule,  and  the  right  angled  figure  be  preserved. 

Allen ,  in  reply. — Where  an  entire  legal  right  is  attack¬ 
ed  by  an  equitable  one,  the  equity  must  be  clear  to  en¬ 
title  it  to  succeed.  Some  decisions  may  seem  to  be 
contrary  to  this  rule  ;  but  the  court  have  taken  the  rule 
for  granted  ;  and  where  they  have  erred,  it  has  been  by 


SPRING  TERM,  1808. 


217 


a  misapplication  of  the  rule  ;  not  by  denying  it.  The 
case  in  3  Call,  cited  by  Mr.  Monroe,  goes  upon  this 
rule  ;  and  if  the  doctrine  it  contains  had.  been  adopted 
at  an  early  period,  it  would  have  been  fortunate  for  us. 
It  is*  perhaps,  now  too  late  to  re-trace  our  steps  on  that 
point. 

But  the  entry  in  question;  is  one  which  is  vague,  for 
its  repugnance. 

Judge  Trimble.-— Repugnance  in  an  instrument  of 
writing,  is  where  one  provision  is  clearly  inconsistent 
with  another,  not  where  one  word  or  sentence  is  repug¬ 
nant  to  another,  provided  the  general  intention  can  be 
collected  from  the  whole  taken  together.  If  that  be  the 
case,  that  part  which  is  variant  from  the  general  inten¬ 
tion,  must  give  way,  and  the  general  intention  be  car¬ 
ried  into  effect. 

Allen.-—  I  will  not  controvert  the  correctness  of  the 
idea  suggested.  Whenever  a  locator  has  made  an  en¬ 
try*  but  has  omitted  to  give  his  location  precise  shape 
and  boundary,  you  should  only  require  of  a  subsequent 
locator,  that  he  should  give  the  former  entry  a  reasona¬ 
ble  construction.  Here  we  have  done  so,  and  appro¬ 
priated  land  out  of  the  entry,  when  thus  construed.  If 
the  appellee’s  entry  is  doubtful,  and  finally  you  put  the 
construction  on  it  contended  for  by  him,  will  you  take 
land  from  us,  when  another  construction  as  plausible, 
will  take  him  off,  though  this  latter  construction  does 
not  quite  so  well  please  you  ?  As  to  the  land  which 
would  be  covered  by  one  construction,  and  left  out  by 
another,  the  entry  is,  in  truth,  vague  and  uncertain. 
As  to  such  part,  the  former  locator  cannot  have  a  clear 
equity;  It  is  occasioned  by  his  ambiguity  ;  and  he 
should  loose  by  it,  if  any  person  must. 

The  call  for  the  race-path  and  the  settlement  line,  is 
a  repugnance  in  provision  as  wrell  as  in  expression.- 
But  the  call  to  run  with  the  settlement  line,  is  a  strong 
reason  for  adhering  to  the  call  for  the  settlement  in  pre¬ 
ference  to  the  call  for  the  race-path.  You  must  either 
disregard  the  call  for  the  race-path,  or  destroy  the  en¬ 
try.  . 

The  call  to  run  with  John  Todd’s  pre-emption  line 
south-westwardly,  is  to  be  taken  either  as  one  or  as  two 
calls.  If  it  be  taken  as  one  call,  shew  me  the  case  that 
takes  course,  and  gives  up  the  object  called  for?  But 

2  D 


BoSWCik  TH 
•VS. 

IWaXwe 


I 


218 


SPRING  TERM,  1808. 


Bosworth 

•US, 

Maxwell, 


April  1 6  th. 


there  are  several  cases  that  give  up  the  course  and  ad¬ 
here  to  the  object  ;  some  of  which,  were  cited  by  Mr. 
Clay.  Mr.  Hughes  has  fixed  Todd’s  pre-emption  line. 
When  he  got  to  the  pond,  why  did  he  not  follow  the 
pre-emption  line  ?  He  calls  for  it.  Patterson’s  pre¬ 
emption  was  of  superior  dignity  to  Jane  Todd’s  treasury 
warrant  claim,  and  would  hold  the  land,  if  properly  en¬ 
tered  against  her,  though  his  entry  be  the  youngest. 
He  might  have  intended  so  to  do.  So  if  these  expres¬ 
sions  be  taken  as  two  calls,  you  must  then  run  with 
Todd’s  pre-emption  the  whole  length  of  his  line,  and 
then  south-westwardly  for  quantity. 

The  idea  of  running  south-west  from  the  beginning, 
is*not  warranted  by  the  entry.  The  call  is  with  the  set¬ 
tlement  line.  You  should  therefore  run  with  the  settle¬ 
ment  line,  and  a  continuance  of  its  course  south,  and  then 
extend  the  other  lines  so  far  as  to  give  the  quantity. 

Edwards,  Ch.  J.  now  delivered  the  opinion  of  the 
court _ That  the  former  decree  be  confirmed,  and  re¬ 

main  unaltered. 


The  afiignee 
of  a  note  orbond 
cannot  maintain 
an  adlion  againft 
a  remote  af- 
fignor  ;  for 
there  is  no  pri¬ 
vity  between 
them. 

Bonds  or  notes 
assigned  under 
our  a£t  of  af- 
fembly,  are  not 
governed  by  the 
mercantile  law, 
nor  are  the  af- 
fignments 
thereon. 


DRAKE  vs.  JOHNSON. 

THE  circuit  court  of  Bourbon  gave  a  decision  in  fa¬ 
vor  of  Johnson,  upon  a  case  agreed,  which  was  in  sub¬ 
stance  as  follows  : 

u  That  Benjamin  and  Elijah  Craig,  on  the  4th  day  of 
December  1799,  executed  their  promissory  note,  for 
$  500,  to  Drake,  the  defendant  in  that  court.  That 
Drake,  on  the  24th  day  of  January  1800,  assigned  the 
said  note,  by  endorsement  thereon,  to  John  P.  Wagnon  ; 
and  that  at  the  time  of  the  assignment,  it  was,  by  a  se¬ 
parate  writing,  expressly  agreed  between  said  Wagnon 
and  Drake,  that  the  said  Wagnon  should  have  no  re¬ 
course  upon  Drake  :  which  said  writing  was  immedi¬ 
ately  committed  to  record  in  the  Fayette  county  court. 
That  the  said  John  P.  Wagnon  assigned  the  said  note 
to  the  plaintiff,  Johnson;  and  that  he  had  no  notice  of 
the  agreement  between  Drake  and  W agnon,  until  after 
the  assignment  to  him ;  unless  the  recording  of  said 
writing  be  considered  as  notice.  That  Johnson  brought 
suit  against  the  Craigs;  prosecuted  the  same  to  judg¬ 
ment,  and  sued  out  a  fieri  facias  thereon;  upon  which 
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the  sheriff  made  l. 8  9  7,  and  returned  that  the  Craigs 

had  no  other  goods  and  chattels.”  Johnson. 

Drake  prosecuted  a  writ  of  error.. 

Bledsoe ,  for  the  plaintiff”  in  error. — It  is  admitted  that  A$nl  Atb. 
in  mercantile  paper,  or  paper  governed  by  the  law  mer¬ 
chant,  that  an  assignee  may  sue  a  remote  assignor  ;  but 
this  is  by  a  rule  of  the  law  merchant,,  and  not  by  the 
common  law*  For  by  the  common  law,  this  kind  of  pa¬ 
per  was  not  assignable  ;  but  it  is  made  assignable  in 
England  by  a  statute  of  Anne,  and  in  this  country  by  an  See  y]^ 

act  of  assembly  of  modern  date  (a)-  The  English  sta-  ginia  a£ts  of 
tute  expressly  puts  promissory  notes  upon  the  looting  ot  1748,011.  *7 — 
bills  of  exchange  ;  and  has  thereby  given  them  a  new  ^  ^  pK®"* 
character..  Though  obtained  through  fraud,  or  without  aits  of  179^* 
consideration,  this  cannot  be  used  as  a  defence  when  ch.  27,  p.  60, 
they  have  passed  into  the  hands  of  a  third  person.  But  1  Brad’  6o* 
our  act  of  assembly,  with  the  statute  of  Anne  in  view, 
has  dropped  the  provision  that  places  them  upon  the 
footing  of  bills  of  exchange  ;  and  expressly  declares  that 
they  shall  be  subject  to  every  equity  in  the  hands  of  the 
assignee  that  they  were  in  the  hands  of  the  assignor. 

The  right  to  recover  of  the  assignor  of  the  paper  as¬ 
signed,  under  our  act  of  assembly,  is  not  founded  upon 
the  law  merchant,  but  upon  that  principle  of  the  common 
law,  which  declares  that  wherever  the  consideration  tails, 
the  purchaser  is  entitled  to  a  return  of  his  purchase  mo¬ 
ney*  In  1  Cranch  290,  is  a  case  in  point ;  and  in  Tuc¬ 
ker’s  Blackston  is  a  note  of  a  decision  of  a  district  judge  2  Vo 

of  Virginia,  to  the  same  effect  (£).  But  if  this  action 
is  maintainable  in  the  general  against  a  remote  assignor, 
yet  Drake  is  not  liable  in  this  particular  instance  ;  he  is 
protected  by  his  express  contract  with  Wagnon;  This 
contract  having  been  on  a  separate  paper  from  the  note 
assigned,  must  have  been  occasioned  by  an  erroneous, 
but  not  uncommon  opinion,  that  no  words  coupled  with 
the  assignment,  could  exonerate  the  assignor  from  re¬ 
sponsibility.  And  Drake’s  having  immediately  caused 
the  same  to  he  recorded,  shews  that  the  transaction  was 
fair  and  bona  jide.  And  surely  it  cannot  be  contended 
that  a  man  who  has  made  a  fair  and  honest  contract,  and 
used  his  best  endeavors  to  notify  the  world  of  it,  is  to  be 
made  responsible,  farther  than  he  has  contracted  lor. 

Clay ,  for  the  a,ppellee.r— I  acknowledge  that  ii  this 
cause  is  to  be  decided  by  the  authority  of  the  decision  of 
the  supreme  court  of  the  United  States,  I  must  loose  it : 
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but  if  it  is  to  be  tested  by  reason  and  justice,  I  must  pre¬ 
vail.  Whatever  respect  this  court  may  have  for  the  su¬ 
preme  court  of  the  United  States,  their  decisions  are  not 
binding  on  you  :  and  you  must  be  satisfied  of  the  cor¬ 
rectness  of  their  decision,  before  you  will  follow  it.  I 
contend  that  our  act  of  assembly,  by  declaring  promis¬ 
sory  notes,  &c.  u  assignable ,”  makes  them  mercantile 
paper;  and  subject  to  mercantile  law;  except  in  those 
instances  only  provided  for  by  the  act  itself.  Indeed, 
we  borrow  our  knowlege  of  the  term,  and  consequences 
of  the  act  of  assignment,  from  the  mercantile  law.  We 
are  in  the  habit,  when  we  see  paper  “  assignable by  law 
or  usage,  afloat  in  market,  to  estimate  its  value  by  the 
number  and  goodness  of  its  indorsers  ;  but  if  you  say 
that  the  holder  can  only  resort  to  his  immediate  assignee, 
you  outrage  the  understanding  of  mankind  ;  introduce  a 
new  and  different  mode  of  estimating  it,  that  is,  by  the 
goodness  of  the  last  endorser  ;  and,  in  short,  make  a  new 
law. 

By  an  assignment  of  transferable  paper,  the  assignor 
undertakes  that  if  the  paper  is  not  discharged  by  the  gi¬ 
ver,  that  he,  the  assignor,  will  pay  it ;  and  that  he  will 
pay  it  to  his  immediate,  or  any  other  assignee.  It  is  by 
this  implied  assumpsit  or  undertaking,  that  you  say  that 
the  assignor  is  answerable  to  his  immediate  assignee.  If 
you  can  imply  an  assumpsit  to  your  immediate  assignee, 
why  not  to  every  assignee  ? 

In  conveyances  of  real  estate,  the  covenants  descend 
and  are  transfered  by  the  dispositions  of  the  land.  They 
follow  the  land,  and  belong  to  the  holder  of  the  land, 
because  they  are  incidents;  and  every  incident  must  at¬ 
tach  to  and  toiiow  its  principal.  So  here  the  collateral 
undertaking  of  the  assignor,  must  attach  to  the  paper, 
and  go  with  it ;  it  is  but  an  incident  to  the  principal — the 
note.  But  the  right  to  assign  promissory  notes,  existed 
by  the  common  law,  antecedent  to  the  statute  of  Anne— 
See  appendix  to  1  Cranch,  where  the  author  has  demon¬ 
strated  that  the  supreme  court  erred  in  the  decision  re¬ 
lied  upon  by  the  other  side. 

On  the  grounds,  of  sound  policy,  you  should  support 
this  action,  in  this  form,  in  which  the  holder  can  at  once 
resort  to  the  first  responsible  indorser  ;  and  not  send 
him  round  the  circle  to  come  at  the  same  point,  by  a  mul¬ 
titude  of  suits,  and  considerable  unnecessary  delay  and 
useless  expence<, 
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If  I  am  right  in  the  previous  part  of  my  argument,  the  D*AKE 
(conduct  of  Drake,  in  this  instance,  was  a  fiaud  upon  the 
world,  for  which  he  must  answer.  He  sent  this  note 
out  into  the  world,  with  a  credit  attached  to  it  by  his 
signature,  wffiich  it  never  would  have  acquired  without 
it.  Why  did  he  not,  when  he  assigned  it,  declare  in  the 
assignment,  that  it  was  without  recourse  ?  This  would 
have  put  every  one  on  his  guard,  and  it  will  be  admitted 
by  the  gentleman  on  the  other  side,  that  ii  that  had  been 
done,  Drake  would  not  have  been  responsible  to  any  one 
on  such  an  assignment. 

Recording  the  contract  is  no  notice  to  us.  The  law 
never  makes  the  recording  of  any  writing  a  notice,  but 
such  only  as  are  required  to  be  recorded  by  law.  For 
these  latter,  a  man  looks  to  tire  records  ;  but  for  a  con¬ 
tract,  not  required  by  law  to  be  recorded,  no  man  resorts 
to  the  offices  to  search  for  them.  Drake,  must,  there¬ 
fore,  resort  to  Wagnon,  ii  he  is  injured  by  Wagnon’s 
transferring  this  note,  without  letting  the  assignee 
know  that  Drake  was  not  to  be  made  answerable  for  it. 

Nor  is  there  any  reservation  in  the  act  of  assembly, 
under  which  Drake  can  protect  himself.  The  provi¬ 
sions  are  in  fayor  of  the  obligor,  not  of  the  assignors. 

The  conduct  of  Drake,  in  this  instance,  may,  with 
propriety,  be  assimilated  to  the  cases  in  Washington’s 
reports  (a)  ;  where  the  obligors,  who  had  induced  third  (a)  Buckner 
persons  to  take  assignments  of  their  obligations,  were  vs.  Smith,  i 
not  permitted  to  make  use  of  a  defence  against  their  wlniccl 
assignees,  which  would  have  been  good  against  the  x  ws(h  389. 
obligees. 

Bledsoe  and  Talbot ,  in  reply.— This  court  will  cer¬ 
tainly  never  be  induced  to  give  a  decision  contrary  to  a 
solemn  adjudication  of  the  highest  judicial  tribunal  in 
the  Union,  unless  it  be  from  absolute  necessity  ;  and  the 
fullest  conviction  of  the  incorrectness  of  that  decision. 

Policy  forbids  it.  As  members  of  the  Union,  we  should 
never  wish  to  see  a  clashing  of  power  or  decisions, 
much  less  seek  for  it.  But  the  court  which  gave  the 
decision  in  question,  is  not  more  distinguished  for  the 
pre-eminence  of  its  station,  than  it  is  for  the  talents,  a- 
bilities,  and  high  standing,  for  judicial  acquirements  of 
its  members. 

The  principle  contended  for  by  Mr.  Clay,  of  liability 
Jiip  a  remote  indorser,  is  a  principle  of  the  law  merchant ; 
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and  by  that,  a  man  cannot  assign  a  negociable  paper,  so 
as  not  to  make  himself  liable  for  it;  and  is  a  sufficient 
answer, on  the  gentleman’s  own  principles,  to  that  part  of 
his  argument  drawn  from  the  supposed  improper  con¬ 
duct  of  Drake,  in  not  assigning  without  recourse.  So 
if  the  gentleman  admits  that  the  assignment  is  to  be  ta¬ 
ken  as  a  new  note,  we  are  clearly  entitled  to  the  benefit 
of  our  contract  with  Wagnon. 

But  upon  the  principal  point  in  the  cause,  the  expres¬ 
sions  of  our  act ;  the  intentional  dropping  the  words  of 
the  statute  of  Anne,  u  As  bills,  of  exchange”  &c.  and 
the  express  reserve  of  the  equity,  8cc.  of  the  giver  of  the 
note  ;  shew,  unequivocally,  that  it  was  the  intention  of 
the  legislature  to  make  them  negociable  sub  modo ,  not 
generally.  As  far  as  the  statute  has  gone,  go  with  it ; 
but  farther  do  not  proceed,  or  you  transcend  your  pow¬ 
ers.  By  the  doctrine  contended  for  on  the  other  side, 
in  shortening  the  road  to  justice,  you  would,  to  serve 
them,  cut  us  out  of  our  defence  as  to  the  contract  with 
W agnon  ;  and  make  the  liability  of  a  collateral  security 
greater  than  that  of  the  principal  >  or  as  the  gentleman 
contends*  make  the  incident  greater,  and  more  obliga¬ 
tory,  than  the  principal.  Let  Johnson,  if  he  chooses, 
make  use  of  the  name  of  Wagnon,  and  commence  his 
suit  against  us,  and  we  will  then  be  on  equal  ground, 
and  will  meet  him.  But  if  the  court  will  say  that  by  our 
assignment  to  Wagnon,  we  may  be  sued  by  Wagnon’s 
assignee,  they  will  surely  not  deprive  us  of  our  defence, 
accordi  ng  to  the  fair  understanding  of  that  contract,  un¬ 
der  which  this  suit  is  maintained. 

Edwards,  Ch.  J.  now  delivered  the  opinion  of  the 
court. — The  principal  question  to  be  decided,  is,  whe¬ 
ther  the  action  was  maintainable  by  Johnson,  the  last 
assignee,  against  Drake,  a  remote  assignor  ;  there  being 
an  intermediate  endorser  between  them  ? 

In  Mandemlle  and  Jamison,  vs.  Riddle ,  £s?  Co*  in  the 
supreme  court  of  the  United  States,  reported  in  1 
C ranch  290,  it  was  decided,  that  in  Virginia,  an  indor¬ 
see  of  a  promissory  note,  cannot  maintain  an  action 
against  a  remote  indorser,  for  want  of  privity.  A  simi-- 
lar  decision  has  been  given  in  one  of  the  district  courts 
of  Virginia,  which  has  been  acquiesced  in  :  and  it  is  be¬ 
lieved,  a  similar  decision  has  been  given  in  the  supreme 
court  of  Maryland. 
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It  is  true,  these  decisions  are  not  binding  authority 
upon  us  ;  but  they  certainly  deserve  our  respect ;  espe-  joHnson. 
cially  that  of  the  supreme  court  of  the  United  States  ; 
as  well  on  account  of  its  being  the  highest  tribunal  of 
justice  in  the  Union,  as  on  account  of  the  acknowledged 
learning  of  the  judges. 

The  act  of  assembly  in  this  country,  making  notes, 

&c.  assignable,  has  not  placed  them  on  the  footing  it 
bills  of  exchange  ;  as  was  done  by  the  statute  of  Anne. 

Rut  with  that  statute  before  them,  the  legislature  has 
made  notes,  &c.  assignable,  without  using  the  expres¬ 
sions,  u  in  like  manner  with  bills  of  exchange  have  en¬ 
abled  the  assignee  to  maintain  an  action  in  his  own 
name  ;  and  have  declared  they  shall  be  subject  to  the 
same  objections  in  the  hands  of  the  assignee,  that  they 
were  subject  to  in  the  hands  of  the  assignor.  This 
proves,  that  our  legislature,  patterning  after  Virginia, 
whose  laws  on  the  subject  are  the  same  in  substance  ;  did 
not  intend  to  elevate  them  to  the  rank  ol  mercantile  pa¬ 
per  ;  nor  that  they  should  be  governed  by  the  law  ol  mer¬ 
chants. 

This  court  accords  in  opinion  with  the  supreme  court 
of  the  United  States,  that  “ As  the  act  of  assembly  gives 
no  right  to  sue  the  assignor,  such  an  action  can  only  be 
maintained  on  the  promise  which  the  law  implies  from 
the  assignment ;  and  consequently,  can  only  be  sustain¬ 
ed  by  and  against  the  persons,  to  and  from  whom,  the 
law  implies  such  a  promise  to  have  been  made.”  As 
the  assignment  is  made  to  a  particular  peison,  the  law 
implies  a  promise  to  that  person,  but  raises  no  piomise 
to  any  other. 

There  is  a  privity  of  contract  between  the  assignor 
and  his  immediate  assignee  ;  but  no  such  privity  exists 
between  the  assignor  and  a  remote  assignee.  It  is  held 
in  Spencer’s  case,  5  Co.  16,  3d  resolution — Doug.  /36, 
and  many  other  books,  that  there  is  no  privity  of  con¬ 
tract  between  the  lessor  and  the  assignee  ol  the  lease, 
whether  the  lease  be  ol  land,  or  of  a  personal  matter,  as 
of  a  flock  of  sheep  ;  because  the  lessee  is  interposed  be¬ 
tween  them  :  but  the  privity  of  contract  remains  be¬ 
tween  the  lessor  and  lessee,  notwithstanding  the  assign¬ 
ment. 

The  same  reason  is  applicable  to  this  case,  and  shews 
that  no  privity  exists  between  the  assignor  and  a  remote 
assignee.  Privity  of  estate  cannot  apply  to  the  case. 
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The  law  of  merchants  cannot  apply  between  the  aS-^ 
signor  and  a  remote  assignee  of  a  note  or  bond  assigned, 
under  our  act  of  assembly  \  for  if  it  could  apply,  it  would 
place  the  implied  contract,  growing  out  of  the  assign¬ 
ment  o jt  a  note  or  bond,  upon  a  more  elevated  footing 
than  the  express  contract,  the  note,,  itsell }  which  would 
involve  the  absurdity  of  making  the  incident  greater  and 
more  worthy  tnan  the  principal* 

W  e  are  therefore  of  opinion,  both  upon  principle  and 
pieccaent,  that  the  action  is  not  maintainable  by  the  as¬ 
signee,  Johnson,  against  the  remote  assignor, Drake ;  but 
that  he  must  resort  to  his  immediate  assignor  ;  and  con¬ 
sequently,  that  the  judgment  of  the  inferior  court  is  er-* 
rone o us. — — Judgment  reversed. 


April  I  ytb. 

An  order  for 
a  change  of  ve» 


SHIPP  vs.  GALE. 


nue  does  not ie- 
move  a  caufe, 
unlefs  it  he  de- 
pofi  ed  ^odays 
before  the  term 
of  the  court  in 
which  the  caufe 
is  depending. 

May  13  to. 

The  neglett 
of  the  party  to 
prepare  for  trial 
becaufe  he  be¬ 
lieved  an  order 
for  a  change  of 
venue  would  re¬ 
move  a  caufe, 
though  lodged 
at  any  time,  is 
no  ground  for  a 
continuance. 

That  a  term 
of  the  court  in 
which  a  fuit  is 
depending, hath 
intervened,  be . 
tween  the  gran¬ 
ting  an  order  for 
a  change  of  ve- 


By  the  Court. — It  is  too  late  to  present  a  judge's 
order  for  a  change  of  venue,  at  the  trial  court ;  it  ought 
to  be  deposited  with  the  clerk  at  least  thirty  days  before 
the  trial  court ;  and  this  tne  defendant  should  have  ta¬ 
ken  notice  of  at  his  peril.  He  therefore  was  not  enti¬ 
tled  to  the  continuance  which  he  prayed  for  on  that 
ground. - -J  udgment  affirmed. 

A  motion  was  made  for  a  re-hearing  of  this  cause. 

Clay,  for  the  plaintiffin  error.— The  record  shewed  the 
fact  that  Shipp  had  made  oath, that  he  had  material  wit¬ 
nesses  absent ;  that  he  had  not  summoned  them,  owing 
to  a  belief  that  the  order  for  the  change  cif  venue  would 
remove  the  cause.  The  decision  of  this  court,  in  the 
case  of  Pear  point  vs.  Cfeamor ,*  and  two  others  therein 
mentioned,  were  considered  as  deciding  the  doctrine 
we  contended  for,  that  the  cause  could  be  removed  at 
any  time.  This  impression  had  got  out,  and  was  acted 
on.  The  rule  that  a  man  must  know  the  law,  always  a 
hard  and  rigid  one,  ought  not  to  be  construed  so  as  to 
deprive  a  man  of  a  fair  trial.  The  oath  of  Shipp  that  he 
acted  under  a  belief  that  the  law  was  otherwise  than  this 
court  has  decided  it  to  be,  is  the  only  kind  of  evidence 
that  can  be  resorted  to.  It  must  be  taken  to  be  true,> 
unless  contradicted.  It  is  a  kind  of  suit  too,  (slander) 

*  Spring  term  iSos.  The  caufes  flood  in  this  court  Pear  Point  vs.  Shelby 
cireun  court ,  on  a  mandamus. 
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iii  wkich  Gale,  the  plaintiff  below,  ought  to  have  giveii 
every  opportunity  for  a  fair  trial. 

Jui>G£  Trimble,  delivered  the  resolution  of  the 
court: — 1  he  court  have  looked  into  the  cases  cited.  .to  uc- 

In  those  cases,  the  order  for  the  change  of  venue  had  with  S  u’  -k 
been  filed  about  sixty  days  before  the  term  ;  and  the  dowiiotprevent 
question  there  decided,  was,  that  a  term  having  interve-  rhe  order  s  re- 
ned  after  granting  the  order  before  it  was  filed,  did  not  the 

prevent  its  having  its  effect  when  regularly  filed.  We 
cannot  see  on  what  ground  the  inference  attempted  to  MayiZtb. 
be  drawn  from  those  cases,  is  bottomed.  There  is  no¬ 
thing  in  them  to  warrant  it.  If  the  public  were  deceiv¬ 
ed  or  misled  on  that  point,  we  have  no  evidence  of  it  in 
ihe  cause.- — —Motion  overruled. 
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BRUNER  vs.  STOUT.  #n7  lltb, 

STOUT  brought  his  action  in  Hardin  circuit  court,  in  afjumpft 
against  Bruner.  The  declaration  stated,  “  That  where-  the  declaration 
as  the  defendant  became  indebted  to  the  plaintiff,  on  the  fortil  a 

28th  day  of  September  1803,  to  the  amount  of  200  sides  deration]  Int'a 
of  leather,  at  the  parish  of  Kentucky^  and  circuit  afore-  promfe  to  pay , 
said  ;  and  the  defendant  being  so  indebted,  did  agree  to  or  ‘s  ^atal» 
owe  to  Samuel  Stout,  200  sides  of  leather  in  the  reef,  b^the" ftatates 
that  is  to  say,  unfinished  leather,  but  well  tanned  ;  to  of  jeofails. 
be  paid  against  the  first  day  of  November  next  :  never¬ 
theless,  the  defendant  hath  altogether  neglected  and  re¬ 
fused  to  pay  to  the  plaintiff,  the  aforesaid  200  sides  of 
leather,  as  aforesaid,  whereby  an  action  hath  accrued  to 
the  plaintiff,  to  sue  for  and  recover  of  the  defendant,  the 
jDrice  of  the  aforesaid  200  sides  of  leather  ;  yet  the  de¬ 
fendant  hath  not  paid,”  &c. 

A  judgment  was  taken  by  default,  and  an  inquiry  of 
damages  executed,  &c.  Bruner  prosecuted  a  writ  of  er¬ 
ror.  , 


Opinion  of  the  Court— This  was  an  action  of 
assumpsit,  brought  on  a  parol  agreement,  which  does 
not  appear  from  the  declaration  to  have  been  reduced 
to  Writing.  A  writ  of  inquiry  was  executed,  and  judg¬ 
ment  rendered  for  the  damages  assessed  by  the  j  ury. 

This  court  is  of  opinion  the  judgment  is  erroneous  g 
because  there  is  no  consideration  laid  in  the  declaration, 

2  E 
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sufficient  to  support  the  action,*  and  because  there  is  no 

promise  or  assumpsit  alleged. 

Judgment  reversed. ;  and  the  cause  remanded  foi  new 
proceedings,  to  commence  by  filing  a  new  declaration. 
Allen,  for  the  plaintiff  in  error. 

*  Burbage ,  &c.  vs  Bullett  and  wife,  July  iSol,  S.  P. 


RESPASS  4  WILLIAM  MORTON  AND  JOHN 
April  V)th.  H.  MORTON. 

JOHN  II,  MORTON,  was  the  agent  of  his  father, 
William  Morton,  in  managing  a  suit  against  Respass, 
and  as  such  agent,  entered  into  an  agreement  with  Res¬ 
pass  relative  to  said  suit  :  after  which,  he  violated  the 
agreement;  and  Respass  filed  his  bill  in  chancery,  a- 
gainst  both  father  and  son,  for  relief.  The  bill  contain¬ 
ed  no  charge  that  the  son  exceeded  his  instructions  in 
violating  said  agreement.  Nor  was  there  in  the  answer 
of  either  of  the  defendants,  an  allegation  that  he  was  in¬ 
structed  to  violate  it.  During  the  pendency  of  the 
cause,  the  inferior  court  gave  leave  to  the  defendant, 
William,  to  take  the  deposition  of  John.  The  deposi¬ 
tion  was  read  on  the  hearing  of  the  cause,  without  being 
objected  to.  The  inferior  court  dismissed  the  bill,  on 
the  around  that  the  agreement  was  not  proved. 

This  courtf  being  of  opinion  that  the  agreement  was 
established  by  sufficient  testimony,  reversed  that  decree. 

The  Opinion  proceeded  to  state  that  theimerior  court 
did  not  err  in  granting  the  defendant,  William  Morton, 
leave  to  take  the  deposition  of  his  co -defendant,  John 
H.  Morton.  If  the  complainant  supposed  John  ti. 
Morton,  who  acted  as  agent  for  William  Morton,  had 
such  an  interest  as  rendered  him  incompetent  as  a  wit¬ 
ness,  he  might  have  made  the  objection  upon  the  hear¬ 
ing.  No  such  objection  having  been  made,  the  depo¬ 
sition  was  properly  admitted  (a).  # 

Whenever  an  agent  or  attorney  has  so  misconducted 
himself  that  it  becomes  necessary  for  the  opposite  party 
to  no  into  chancery  to  be  relieved  from  his  act,  he  ought 

to  pay  costs.  If  the  aSent  here  had  sPecial  mstri:lctlons 
to  violate  this  agreement,  he  should  have  shewn  it. 

■f  Abfent,  Judge  Bibb, 


It  is  not  error 
to  grant  leave 
to  cne  defen¬ 
dant  in  a  lnit  inr 
chancerytotake 
thedepofitionof 
another  defen¬ 
dant. 

If  he  he  in¬ 
competent  as  a 
witnefs,  the  ob- 
iedlion  fhould 
be  made  to 
reading  the  de- 
pofition  on  the 
hearing. 

If  an  objec¬ 
tion  to  the  in- 
tereft  of  a  wit- 
nefs  be  nolmade 
at  the  hearing 
in  the  court  be¬ 
low,  it  cannot 
be  made  in  this 
court. 

If  an  agent 
or  attorney  mif- 
conriudts  him- 
felf  fo  that  it  is 
necefi’aryfor  t.he 
injured  party  to 
refort  to  chan¬ 
cery,  the  agent 
or  attorney  fhail 
pay  colls. 

( a)  See  Rhea 
$r.d  Ortnsby  vs- 
Yoder ,  Pr-  Dec. 
icz. 
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Decree  reversed  ;  and  costs  in  this  court,  and  in  the 
inferior  court,  adjudged  to  the  appellant,  against  both  of 
the  defendants. 

Talbot  for  the  plaintiff,  Clay  for  the  defendant* 


LITTELL  AND  LANE  vs.  CASSADY,  &c. 

LITTELL  moved  for  leave  to  file  an  affidavit  thf 
the  summons  in  this  cause  had  been  duly  served  on  the 
defendants,  but  was  lost  by  accident,  in  returning  it  to  vfr. 
the  office  ;  and  that  the  affidavit  should  be  received  in  ^  s«e  *as 

lieu  of  the  process  executed.  ^??7,  PB«d! 

By  the  Court. — -We  know  of  no  precedent  for  this.  aa4. 

It  might  lead  to  dangerous  consequences.  It  is  better 
that  you  should  he  put  to  the  trouble  of  taking  out  ano¬ 
ther  summons,  than  to  introduce  a  practice  hitherto  un^ 
know n .  — — M oti on  o  verr tiled.. 
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FITZGERALD,  &c.  vs.  FITZGERALD,  &c. 


THE  plaintiffs  brought  an  ejectment  against  the  de-  JfancrJerof 
fendants,  in  the  Mason  circuit  court.  ^  The  recoid  states,  J{j  a  fuk  depen_ 
that  u  On  the  motion  oi  Tl  homas  h  itzgerald,  Vy  lhiam  ding  in  court. 
Pepper,  and  Jane  Porter,  who  are  the  tenants  in  pos-  extend  to  mat- 
session,  it  is  ordered  that  the  said  tenants  in  possession  ««  J’ 
be  made  defendants  herein,  who  by  their  attorney  con-  t]-jere  jhouid  be 
fesses  lease,  entry,  and  ouster,  and  plead,  &c.  and  that  a  lament  «»- 
all  matters  in  dispute  between  them,  both  at  common  X; 

law  and  in  equity,  be  refered  to  the  arbitrament  ot  the  thole  matter* 
honorable  John Cobura,  Henry  Lee,  and  Miles  W.  Con-  ^ 

way,”  &c.  1  ,  trators  malie  & 

The  arbitrators  made  and  returned  an  award  to  the  return  an  a- 
next  succeeding  term  of  the  court ;  which  award  being  ward,  their 
defective,  the  plaintiffs  obtained  a  rule  to  shew  cause  why 
it  should  not  be  set  aside,  &c.  Upon  shewing  cause,  the  evef% 
defendants  moved  for  and  obtained  leave  to  withdraw 
the  award,  in  order  to  submit  the  matter  again  to  the 
arbitrators  ;  to  which  the  plaintiffs  objected,  and  hied 


their  bill  of  exceptions.. 

At  another  term,  the  arbitrators  returned  another  in¬ 
sufficient  award  ;  upon  which  the  same  course  oi  pio- 
ceeding  took  place  as  in  the  first  instance.  A  thiid 
mating  of  the  arbitrators  was  procured  by  the  defen- 
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{a)  Pr.  Dec. 
*68. 

(b)  Pr.  Dec, 
2  §6. 
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dants,  at  which  two  of  them,  the  third  dissenting,  made 
a  third  award,  which  was  returned  and  made  the  judg¬ 
ment  of  the  court,  after  being  opposed  by  the  plaintiffs, 

A  writ  of  error  was  brought  to  reverse  that  judg¬ 
ment  ;  which  was  argued  by  Clay  for  the  plaintiffs,  and 
Marshall  for  the  defendants. 

The  Chief  Justice  now  delivered  the  following 
written  opinion  : — It  will  be  unnecessary  for  this  court 
to  determine  the  many  points  growing  out  of  the  errors 
assigned  irk  this  case.  There  are  two  predominant  errors, 
which  vitiate  all  the  subsequent  proceedings. 

First — The  submission  (even  if  made  by  consent  of 
both  parties,  which,  from  the  record,  does  not  clearly  apr 
pear)  is  defective  and  void  ;  because  there  is  no  state¬ 
ment  of  the  matters  of  equity  submitted ;  nor  do  the 
matters  of  equity  submitted,  appear  in  any  way  upon  the 
record,  If  the  submission  had  been  general,  the  arbi¬ 
trators  could  only  have  determined  the  title  at  law, 
which  might  have  been  tried  in  the  ejectment.  And  in 
that  case,  the  pleadings  might  have  sufficiently  shewn 
the  matters  in  contest.  But  when  the  submission  goes 
further,  and  embraces  matters  in  equity,  beyond  the  suit ; 
every  reason  which  requires  a  statement  of  the  matters 
submitted,  where  no  suit  is  depending,  applies  with  equal 
force  to  this  case.  For  as  to  the  matters  of  equity  in 
dispute  between  the  parties,  there  was  no  suit  depending. 
They  were  not  embraced  by  the  ejectment,  but  were 
properly  the  subject  of  a  new  and  different  suit.  If  the 
matters  in  controversy  are  not  set  forth  in  the  submis¬ 
sion,  or  do  not  appear  by  the  previous  pleadings  in  the 
cause,  there  is  no  foundation  for  the  award- — See  Smith 
vs.  Outright i  May  1802  (a)— Blunt  and  wife  vs.  Sproula 
and  wife ,  May  1803  (£)—  and  Bice  vs.  Smock ,  October 
1798. 

Secondly— When  the  arbitrators  had  once  executed 
their  powers,  by  making  and  returning  an  award,  their 
powers  expired  and  were  forever  gone,  without  the  ex¬ 
press  consent  of  both  parties,  to  re-commit  the  matters  in 
contest  to  them  again. 

The  first  award  returned  by  the  arbitrators  being  de¬ 
fective,  the  court,  on  the  application  of  the  plaintiffs, 
ought  to  have  set  it  aside,  together  with  the  order  of  re¬ 
ference  j  and  should  have  placed  the  cause  upon  the 
docket  again  for  trial,  This  not  having  been  done,  alj. 
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the  subsequent  proceedings  were  unauthorised  by  law\t^T^G'ERAL,>'» 
#nd  are  absolutely  void.  "  '  w> 

Judgment  reversed,  with  costs;  cause  remanded  to  Fitzgesal-p, 
inferior  court,  and  it  directed  to  set  aside  the  order  of  &c* 
submission,  and  all  subsequent  proceedings  ;  and  to  en¬ 
ter  up  a  judgment  in  favor  of  the  plaintiffs,  for  their  costs, 
which  accrued  in  that  court  subsequent  to  the  return  of 
the  first  award. 


The  COMMONWEALTH  vs.  BARRY. 

AT  the  spring  term  1807,  application  was  made  to 
the  court  for  the  purpose  of  instituting  a  proceeding 
against  Daniel  Barry,  clerk  of  Ohio  circuit  court,  to  re¬ 
move  him  from  office,  under  the  10th  section  of  the  4th 
article  of  our  constitution ;  which,  speaking  of  clerks, 
says,  M  They  shall  be  removeable,  for  breach  of  good  be¬ 
havior,  by  the  court  of  appeals  only  ;  who  shall  be  judges 
of  the  fact,  as  well  as  the  law.  Two-thirds  of  the  mem¬ 
bers  present  must  concur  in  the  sentence.” 

The  court  then  decided  that  the  proceeding  should  be 
carried  on  in  the  name  of  the  commonwealth  ;  and  that 
it  was  a  part  of  the  official  duty  of  the  attorney-general 
to  attend  to  and  manage  the  prosecution  ;  and.  that  he 
must  exhibit  the  charges  in  writing,  and  show  probable 
cause,  by  affidavits  or  other  documents,  for  each  charge. 

The  attorney-general ,  Blair ,  at  the  succeeding  term,-*, 
exhibited  his  charges  against  Mr.  Barry,  in  substance, 
as  follow  : 

[The  two  first,  charged  him  with  attempting,  by  bribe¬ 
ry,  to  procure  a  vote  for  himself,  for  the  office  of  clerk 
to  Ohio  county  court.] 

u  3d.  For  making  a  general  practice  to  charge  higher 
fees,  as  clerk  of  the  Ohio  circuit  court,  than  the  law 
warrants.  In  many  cases  charging  fees  for  services  as 
clerk,  which  are  not  authorised  by  law  ;  and  in  some 
cases  for  services  which  were  not  rendered  by  the  said 
Barry  ;  which  will  more  fully  appear  in  the  following 
fee  bills.  [Here  the  charge  specified,  by  their  dates,  and 
against  whom  issued,  numerous  fee-bills.] 

u  4th.  For  issuing  two  fee-bills  for  the  same  services, 
and  demanding  payment  on  each,  as  will  appear  from 

-*  December  1.5th  18C7. 


A  proceed¬ 
ing  again  ft  a 
clerk  to  remove 
him  from  office 
m-uft  be  carried 
on  in  the  name 
or  the  common¬ 
wealth. 

It  is  the  duty 
of  the  attorney  - 
general  to  carry 
on  the  profecu  - 
tion. 

The  proceed¬ 
ing  mull  be  in- 
ftituted  by  leave 
of  the  court  $ 
and  probable 
caufe  muft  be 
fhewn  to  obtain 
that  leave. 

Proceedings 
under  this  fac¬ 
tion  of  the  con- 
ftitution,  muft 
be  confined  to 
mifcar»dudt  in 
office. 

Whether  an 
alien  can  hold 
the  office  of 
cleik — Slu.su. 

It  cannot  be 
inquired  into  in 
this  mode  of 
proceeding. 

Overcharge 
alto ie,  not  a 
caufe  for  a  re¬ 
moval  from  of¬ 
fice. 
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The  Common-  the  fee-bills  against  the  estate  of  Charles  1  ravis,  dated* 
wealth  [Specifying  them  as  before  mentioned.] 

Barry.  “  5th.  By  endeavoring  to  corrupt  the  sheriff,  by  at¬ 
tempting  to  pursuade  him  to  strike  off  from  his  panel  ol 
But  if  made  n(i  jurors  Beniamin  Field,  after  he  was  summoned  ; 

motives, COritPt  the  said  Field  being  a  man  well  qualified  to  discharge 
would  be.  the  duties  of  a  grand  juror,  and  one  of  good  tame, 
if  the  cleric  u  6th#  For  erasing  from  the  panel  of  grand  jurors,  at 

ofa a  rtfonTe!  the  April  term  of  the  Ohio  circuit  court,  the  name  ol 
turned  by  the  Benjamin  Field,  after  it  was  returned  by  the  sheriff, 
iheriff  on  the  wjthout  the  knowledge  or  consent  oi  the  court,  and  from 

furors  private  and  personal  motives.  , 

rnifdemeanor  in  «  nh.  For  advising  a  certain  Abner  Spray,  on  the 

office, forwhich _ day  of  October  1806,  to  bring  suits  of  slander  a- 

«m°uvSed.C  t0  bC  gainst  Roger  Potts  and  Ralph  Hunts  and  advising  not 
If  a  clerk  per-  to  dismiss  them  on  the  application  Oi  the  plaintiff, 
mit  a  replevin  u  gpn  por  charging  exorbitant  lets  in  the  last  above 

E?  h TZi  mentioned  cases,  and  for  services  therein,  which  were 
to  be  altered,  it  never  performed,  as  well  as  in  the  fee-balls  against  [ 
is  a  mifdemea-  er  specjfying  them.]  '  _  .  .  , 

«hich°*  u’«-  “  9th.  For  permitting,  in  his  presence,  and  with  the- 

moveable.  approbation  and  consent  of  said  Barry,  a  replevin 

it  isthe  duty  taken  upon  an  execution  which  issued  from  his  office, 

mi™  tT against  the  executors  or  administrators  of  Charles  Tra-. 
a  panel  of  the  vis,  and  returned  by  the  sheriff,  to  be  altered,  by  erasing- 
grand  jurors,  the  name  of  John  Handley,  and  inserting  the  name  oi 

_ _ Perkins,  after  the  said  replevy  bond  was  returned 

and  fded  in  the  office  of  which  said  Barry  is  clerk,  com 
trary  to  his  duty,  and  contrary  to  law.  ' 

a  10th-  For  issuing  execution  according  to  the  reple¬ 
vy  bond,  so  as  aforesaid  altered  and  changed. 

[The  eleventh  charged  him  with  being  an  alien,  a  sub-, 
ject  of  the  king  of  Great  Britain  and  Ireland,  andtheie- 
fore  not  entitled  to  hold  the  said  office.] 

The  attorney-general  proceeded  to  shew  cause  why 
process  should  issue  on  the  foregoing  charges,  by  pro¬ 
ducing  affidavits  of  the  facts  alleged,  and  the  lee-bills 
which  were  charged  to  be  improper. 

Allen  and  Clay,  stated  that  Mr.  Barry  had  ‘heard  ot 
the  prosecution  which  was  about  to  be  instituted  against 
him,  and  had  engaged  them  to  appear  lor  him.  .  They 
should  question  the  right  of  the  prosecution  to  inquire 
into  any  misconduct  ol  the  defendant,  except  what  le  a^ 
ted  to  his  office  ;  and  that  if  the  court*  tiiought  it  nece$ 
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sary  to  determine  that  point,  at  that  stage  of  the  proceed-  tw^ctmkmon- 
ing,  they  wished  to  be  heard  on  it. 

They  should  also  contend  that  Mr.  Barry’s  being  an  Barry. 
alien,  was  no  disqualification  to  his  holding  the  office  of 
clerk. 

Grundy,  Ch.  J.  delivered  the  opinion  of  the  court.*' 

_ _ We  could  never  think  of  putting  an  officer  to  the 

trouble  and  expence  of  defending  himself  upon  a  charge, 
while  we  were  satisfied,  if  proved,  it  would  not  be  a  suf¬ 
ficient  cause  for  removing  him  from  office.  We  are  of 
opinion  that  the  proceeding  under  this  section  of  the  con¬ 
stitution,  must  be  confined  to  misconduct  in  office. 

The  constitution,  art.  6,  §  4,  provides,  that  Maws  shall 
be  made  to  exclude  from  office,  and  from  suffrage,  those 
who  shall  thereafter  be  convicted  of  bribery,  perjury, 
forgery,  or  other  high  crimes  and  misdemeanors.”  As 
far  as  the  legislature  have  acted,  or  may  act,  under  this 
latter  section  of  the  constitution,  it  would  require  a  con¬ 
viction  under  a  regular  prosecution  lorthe crime  charged, 
and  the  production  of  the  record  of  conviction,  before 
this  court  would  take  up  the  subject.  To  determine 
that  this  court  could,  for  every  misconduct  in  private 
life  committed  by  a  clerk,  remove  him  from  office,  would 
be  putting  every  clerk  in  the  arbitrary  power  of  the  court, 
and  might  be  exercised  to  the  worst  of  purposes.  No 
process  can  issue  upon  the  two  first  charges.  We  will 
take  time  to  consider  of  the  others. 

On  the  next  day,  he  proceeded  : — The  last  charge,  ®eQcemher  r6/A 
that  the  defendant  is  an  alien,  is  not  a  misbehaviour  in  1  °7‘ 
office.  It  cannot  therefore  be  inquired  into,  in  this  mode 
of  proceeding.  If  it  be  a  disqualification  to  his  holding 
the  office,  the  court  are  inclined  to  think  the  appoint¬ 
ment  void,  ab  initio  ;  and  that  the  inferior  court  ought 
to  proceed  to  make  a  new  appointment.!  Process  must 
issue  on  the  other  charges. 

The  process  will  be,  a  summons  to  the  defendant,  to 

shew  cause,  on  the - day  of  the  next  month,  why  he 

should  not  be  removed  from  the  office  of  clerk  of  the 
Ohio  circuit  court,  and  must  recite  the  charges.  The 
clerk  will  also  enter  up  an  order,  that  either  party  may 

*  Abfent,  Judge  Edwards, 

f  If  the  appointment  of  the  clerk  were  void  from  the  beginning ,  it  would  feem 
to  follow  that  all  procefs  ilfued  by  him,  which  the  law  required  to  be  attefted 
by  the  clerk,  mud  fee  void.  A  doctrine  f®  mifehievous,  deferves  further 
confideration, 
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The  Com  mo n-  have  subpoenas  for  witnesses  to  appear  here  on  the  day 
wEntTH  when  the  process  against  the  defendant  is  returnable^ 
Barry.  The  witnesses  must  attend  and  give  evidence  orally,  as  iii 
'a  common  law  issue. 

y  .  ib  On  the  return  day  of  the  process,  the  cause  was  conti- 
9  nued  until  the  next  day  ,*  and  on  that  day,  the  attorney- 
general  moved  for  a  continuance  of  the  cause  until  the 
next  term. 

The  court  required  of  him  to  state  what  he  expected 
to  prove  by  the  absent  witnesses,  that  they  might  judge 
r  y  Aas  0f^f  their  materiality  («> 

7805^  ch.  2,  §  On  the  sucteeding  day  the  attorney-general  filed  an 
16,  p.  24.  affidavit,  stating  tht  steps  that  had  been  taken  to  procure 
the  attendance  of  the  absent  witnesses,  and  showed  their 
materiality  by  their  affidavits,  taken  for  the  purpose  of 
*  '  instituting  this  prosecution.  The  court  determined  the 
ground  for  a  continuance  was  St  i&ciently  made  out ;  but 
reservecj, for  further  consideration,  he  question  of  costs; 
and-whether  the  person  at  whose  instan  ce  the  prosecution 
■  was  c.arrifW|0Rfhid  be,  or  ought  to  be  made  or  consi¬ 
dered  a  party  to  the  cause  %  and  if  so,  how  far  he  ought  to 
•  be  subjected  to  costs  ;  and  desired  the  counsel  on  each 

side  to  think  of  these  points.*  „  .., 

The  counsel  for  the  defendant,  moved  the  court  to 
proceed  with  the  trial  of  those  charges,  relative  to  which 
it  did  not  appear  that  material  witnesses  were  absent ; 
alleging,  that  it  would  be  extremely  difficult  to  procure 
all  the  witnesses  to  every  charge  at  one.  time,  and 
that  several  of  the  charges  had  119  connection,  and.  could 
be  disposed  of  separately.  .  .. 

The  Court  considered  a  division  of  the  cause,  and 
separate  trials,  as  a  novelty  ;  and  that  it  was  safer  to  try 
the  whole  of  the  cause  at  once.  They,  however,  consen¬ 
ted  to  hear  the  witnesses  that  were  then  attending  ;  but 
left  every  point  open  to  further  evidence  ;  and  reserved 
a  decision  on  every  charge,  until  the  whole  evidence  was 
completed.  By  the  consent  of  the  counsel  concerned, 
the  clerk  took  down  in  writing,  what  the  witnesses  sta¬ 
ted,  to  prevent  mistakes. 

In  the  course  of  the  proceedings  this  day,  the  court  de¬ 
livered  the  following  opinion : 

*  The  perfott  at  whofe  inftance  the  profecutlon  was  commenced,  was  not 
mentioned  in  any  part  of  the  record  j  and  the  queftiens  above  ftated,  were  not 
‘decided  by  the  court. 
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I  he  laws  allowing  clerks  fees,  are  so  intricate  and  dif-  The  Common- 
ficult  of  application  in  practice,  that  it  is  not  probable  the  wEaLth 
inembers  of  the  court  would  all  concur  in  a  construction 
ol  them,  in  all  their  parts*  An  overcharge  made  by  a 
clerk,  will  not  of  itself  be  deemed  cause  for  a  removal 
from  office.  The  party  injured  is  to  be  redressed  by  pro¬ 
ceeding  for  the  penalties  imposed;  but  if  it  can  be  shewn, 
that  the  overcharge  was  made  from  corrupt  motives,  it 
will  be  different. 


At  this  term,  the  cause  came  on,  arid  was  fully  heard 
On  the  evidence  ;  and  was  argued  by  the  attorney-ge¬ 
neral  for  the  commonwealth,  and  by  Glay  and  Allen  for 
the  defendant. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court:  This  is  an  application  to  remove  the  de¬ 
fendant  from  the  office  of  clerk  of  the  Ohio  circuit  court, 
for  various  charges  exhibited  ;  some  of  which  have  been 
deemed  not  proper  subjects  of  inquiry  ;  as  they  related 
to  his  conduct  as  an  individual,  not  as  an  officer  ;  others 
have  been  abandoned,  or  are  unsupported  by  proof ;  and 
two  remain,  which  command  the  consideration  of  this 
court. 

I  he  first  of  these  is,  u  For  erasing  from  the  panel  of 
grand  jurors,  at  the  April  term  of  the  Ohio  circuit  court, 
the  name  of  Benjamin  Field,  after  it  was  returned  by 
the  sheriff,  without  the  knowledge  or  consent  of  the 
court,  and  from  private  and  personal  motives.”  To 
support  this  charge,  proof  has  been  made,  that  the  de¬ 
fendant  apprehended  that  a  prosecution  was  about  to  be 
commenced  against  him  ;  had  understood  that  said 
Field  had  been  summoned  as  a  grand  juror,  and  had 
applied  to  the  sheriff  to  take  said  Field^s  name  off  the 
panel ;  that  the  sheriff  refused  to  do  so  ;  that  the  de¬ 
fendant  applied  to  said  Field,  and  requested  him  not  to 
serve  on  the  jury  ;  alleging,  as  the  reason  for  such  ap¬ 
plications  to  the  sheriff  and  the  juror,  that  he  conceived 
the  juior  was  prejudiced  against  him  (the  defendant)  ; 
the  juror  expressed  a  willingness  to  withdraw,  provided 
he  could  be  permitted  lawfully  so  to  do  ;  and  suggested 
diat  there  were  only  two  ways  by  which  that  end  could 
be  attained  :  by  application  to  the  court,  or  the  sheriff’s 
omitting  to  call  him.  The  sheriff,  after  all  these  con¬ 
versations,  returned  the  panel  in  the  usual  manner, 
wita  the  name  of  said  Field  on  the  panel  ;  left  it  oq 
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The  Common-  the  clerk’s  table,  and  a  few  minutes  thereafter,  received 
wealth  the  ej  for  the  purpose  of  calling  the  jurors  ;  that  the_ 

Bawt.  name  of  said  Field  was  erased  ;  in  consequence  of 
which,  he  failed  to  call  the  said  juror  ;  that  the  defen¬ 
dant  confessed  he  had  made  the  erasure  of  said  jurors 
name. 

Upon  this  testimony,  it  becomes  necessary  to  inquire 
whether  the  act  complained  of  constitutes  official  mis- 
conduct.  To  determine  upon  which,  the  duties  of  the 
sheriff  and  of  the  clerk,  relative  to  the  panel,  are  brought 
into  view.  The  statute  requires  “  the  sheriff  of  every 
county  within  which  a  court  of  criminal  jurisdiction  is 
to  be  holden,  before  every  meeting  of  such  court,  to 
summon  twenty-four  discreet  house-keepers,  (with  cer¬ 
tain  qualifications,  and  free  from  certain  disqualifica¬ 
tions,')  “  to  appear  at  such  succeeding  court,  on  the  first 
day  ;  and  the  said  twenty-four,  or  any  sixteen  thereof, 

(«)  Afls  of  appearing,  shall  be  a  grand  jury,”  &c.  (a).  And  “  ® 
1796-7,  p  >3°>  sufficient  number  of  said  house-keepers,  shal  no  a  en 
%  1  Brad  on  the  first  day,  the  sheriff  is  to  supply  the  deficiency 

19  from  the  by-standing  house-keepers,  &c.  And  by  the 

(i)  Adis  of  same  statute  (A),  “  if  any  sheriff  shall  fail  to  summon  a 
,796  7>p.i34,  ,rrancl  jurv  and  return  a  panel  of  their  names,  as  there- 

1  591  1  B  fn  directed,”  he  is  subjected  to  a  penalty  of  thirty  pounds. 

The  form  of  the  panel,  and  the  manner  of  returning 
it,  not  being  specially  prescribed  by  the  statute,  must  be 

regulated  by  the  sound  discretion  ot  the  court,  guided 

by  reason,  by  usage,  by  convenience,  and  with  a  view  to 
the  end  proposed  by  the  legislature.  Not  only  justice 
to  the  individual  jurors,  but  sound  policy,  as  it  relates 
to  the  purposes  for  which  the  jury  is  summoned,  requires 
that  they  should  be  notified  before  the  sitting  of  the 
court,  to  attend  r  justice  to  the  individual,  that  he  mig  it 
make  the  necessary  arrangements  for  his  absence  from, 
home— sound  policy,  because  the  person  who  has  had 
timely  notice  that  his  services  would  be  required,  and 

had  made  arragements  with  that  view,  would  be  much 

more  likelv  to  execute  the  duties  required  of  him,  with 
patience,  diligence,  deliberation,  and  usefulness  than  an. 
individual  summoned  on  the  spot,  and  confined  without 

previous  notice  and  prepaiation. 

The  sheriff,  too,  by  being  compelled  to  summon  the, 
jury  before  the  court,  would  have  a  better  opportunity, 
and  be  much  more  likely  to  make  a  judicious  selection*, 
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than  if  permitted  to  summon  them  on  the  spur  of  the 
occasion,  from  amongst  the  by-standers  ;  and  it  is  pre¬ 
sumed,  that  from  motives  of  this  kind,  the  legislature 
Were  induced  to  annex  the  penalty  for  a  failure  on  the 
part  of  the  sheriff.  These  considerations  shew,  that  the 
court  necessarily  possess  such  a  controling  power  and 
superintendance,  over  the  sheriff,  as  to  make  it  their  du¬ 
ty  to  see  that  he  has  complied  with  his .  They,  there¬ 
fore,  have  the  righ^  to  compel  him,  and  it  is  his  duty  to 
return  a  panel  of  the  jurors,  at  as  early  a  period  of  the 
term  as  the  court  shall  prescribe,  for  the  purpose  of 
shewing  that  he  has  complied  with  the  law,  and  has  not 
incurred  the  penalty  ;  as  also,  that  it  may  legally  appear 
who  have  been  summoned  ;  who  attend  ;  and  to  justify 
the  award  of  process  against  the  delinquents,  if  any;  and 
to  supply  their  places  from  amongst  the  by-standers  ;  so 
as  to  compose  a  competent  inquest. 

To  whom  the  panel  should  be  returned,  whether  to 
the  court  or  to  the  clerk,  has  been  made  a  question  by 
the  counsel  for  the  defendant.  This  case  may  well  be 
assimilated  to  the  case  of  a  venire  facias ,  which  espe¬ 
cially  requires  the  summoning  of  a  jury,  and  the  return 
of  their  names  ;  the  command  of  the  writ  is,  that  it  be 
returned  to  the  court ;  and  yet  the  universal  practice  is, 
to  deposit  it  with  the  clerk,  who  is  the  keeper  of  all  the 
papers,  writs,  returns,  ffes  and  records  of  the  court.  If, 
then,  that  writ  is  properly  returned  by  delivering  it  to 
the  clerk,  as  the.  practice,  not  only  with  respect  to  that 
class  of  process,  but  of  all  others,  has  well  sanctioned  ; 
surely  the  return  of  the  panel  of  the  grand  jury,  which 
panel  is  required  by  law,  (the  law  itself,  standing  for  the 
command  contained  in  those  other  precepts)  is  equally 
as  correct  and  proper,  when  made  to  the  clerk  in  this 
case,  in  term  time,  as  in  case  of  other  process. 

But  for  what  should  the  court  pass  through  the  idle 
ceremomy  of  receiving  the  panel  from  the  sheriff,  and 
sending  it  by  him  to  their  clerk  for  safe-keeping.  The 
general'practice,  with  respect  to  returns  of  the  panel  of 
grand  jurors,  has  been,  to  deliver  it  in  to  the  clerk  ;  and 
in  this  case,  it  has  been  proven,  that  such  had  been  the 
usual  mode  in  the  circuit  court  of  Ohio. 

As  the  sheriff  had,  therefore,,  properly  returned  the 
panel  to  the  clerk,  it  was  the  clerk’s  duty  to  keep  it  safe¬ 
ly,  and  ready  to  .render,  free  from  erasure  or  mutilation, 
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The  Common-  when  wanted  for  any  of  the  purposes  intended  by 
wealth  law#  Xhe  erasure  by  himself,  was  a  positive  violation 
Parsi'y*  of  the  confidence  reposed  in  him  as  an  officer,  and  a 
breach  of  his  duly. 

Some  circumstances  have  been  urged,  as  an  extenua¬ 
tion  or  palliation  of  the  offence,  viz  :  that  his  apprehen? 
sion  of  persecution  or  prosecution ,  was  founded  in  fact ; 
that  he  conceived  Field  prejudiced  ;  that  he  only  want¬ 
ed  grand  jurors  who  were  neither  his  foes  nor  his 
friends  ;  that  it  was  not  criminal  to  seek  a  fair  trial ;  that 
intending  only  what  was  right,  he  cannot  be  consideied 
as  criminal. 

Evidence  was  produced,  to  prove  that  the  defendant’s 
apprehensions  of  a  prosecution,  were  well  rounded  ;  but 
no  evidence  whatever,  has  been  adduced,  to  show  that 
the  suspicion  of  the  juror’s  prejudice,  had  any  place  but 
in  his  own  imagination,  or  that  any  circumstances  exist¬ 
ed  which  could  reasonably  have  excited  such  suspicion 
of  prejudice, 

To  answer  his  own  notions  of  impartial  justice,  as  it 
respected  himself,  he  has  made  use  of  his  official  situa¬ 
tion  to  divert  the  usual  streams  of  justice.  He  has  not 
chosen  to  submit  his  objections  to  the  juror,  to  the  deci¬ 
sion  of  the  constituted  authorities  ;  but  has  undertaken 
to  be  the  judge,  adjusting  the  balance  and  weights  in  his 
own  behalf.  The  personal  advantage  which  he  propo¬ 
sed,  and  the  means  employed,  do  not  seem  calculated  to 
extenuate  the  offence,  but  shew  design,  volition  and  de¬ 
liberation.  But  had  the  juror  been  loaded  with  preju¬ 
dice,  and  an  objection  by  the  defendant  permissible  in 
law  \  the  means  employed  by  the  defendant  to  put  him  by, 
were  illicit,  and  a  violation  of  positive  duty.  He  was  not 
the  person  to  judge  of  the  qualifications  or  disqualifica¬ 
tions  of  jurors  his  office  was  ministerial,  not  judicial. 
If  his  objections  to  the  juror  bad  been  founded  in  reason, 
or  in  fact,  why  not  submit  them  to  the  proper  tribunal  ? 
That  is  the  remedy  which  another  individual  (or  him¬ 
self,  but  for  the  confidence  reposed  in  his  official  station) 
must  have  pursued.  To  have  possessed  himself  of  the 
panel  privately,  after  it  was  returned  to  the  clerk,  and  to 
have  made  the  erasure,  would  have  been  a  misdemeanor 
in  a  private  person.  Tl  he  breacn  oi  official  confidence 
and  duty,  cannot  palliate  ;  and,  however  some  politi¬ 
cians  may  cherish  the  maxim,  u  I  hat  the  end  sanctifies 
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die  means,”  it  is  not  recognized  by  any  system  of  mu- 
nicipal  or  moial  law.  A  violation  of  positive  duty  to 
the  whole  community,  can  never  be  sanctioned  by  a  Barry. 
prospect  of  individual  benefit.  Such  a  principle  would 
endanger  the  most  valuable  rights  ;  sap  the  foundation 
of  society  ;  and  overturn  the  first  principles  of  moral 
justice.  "The  preservation  of  the  records,  files  and  re¬ 
turns,  in  the  various  departments  of  government,  is  of 
such  importance,  and  the  violation  of  duty  in  that  res¬ 
pect,  by  an  officer  himself,  is  of  such  dangerous  example, 
that  nothing  can  justify  it  ;  and  the  motives  in  this  case, 
cannot  be  considered  by  this  court,  as  palliating  the  of¬ 
fence. 

The  next  charge  which  claims  the  attention  of  this 
court,  and  which  is  fully  supported  by  the  evidence,  is, 
u  For  permitting,  in  his  presence,  and  with  the  ap¬ 
probation  and  consent  of  the  said  Barry,  a  replevin  ^ 

bond,  taken  upon  an  execution  which  had  issued  from 
his  office,  against  the  executors  or  administrators  of 
Charles  Travis,  and  returned  by  the  sheriff,  to  be  al¬ 
tered,  by  erasing  the  name  of  John  Handley,  and  insert¬ 
ing  the  name  of—— — Perkins,  after  the  said  repelvin 
bond  was  returned  and  filed  in  the  office  of  which  the 
said  Barry  is  clerk,  contrary  to  his  duty,  and  contrary  to 
law  and  “  For  issuing  an  execution  according  to  the 
said  replevin  bond,  so  as  aforesaid  altered  and  chang¬ 
ed.” 

This  is  an  offence  of  a  very  deep  cast,  and  in  itself, 
contrary  to  the  plainest  principles  oi  right,  and  to  the 
impressions  of  the  most  common  understanding.  That 
a  bond,  when  executed,  ought  not  to  be  interlined,  erased, 
or  altered, is  one  of  those  universal  principles  of  law, which 
is  recognized  and  sanctioned  by  the  common  sense  of  all 
mankind.  The  erasure  or  alteration  of  a  private  obliga¬ 
tion,  by  a  private  individual,  is  regarded  by  the  law,  as 
highly  criminal ;  and  surely  the  erasure  and  alteration 
of  a  bond,  officially  taken,  made  by  the  officer  of  the 
law,  in  whose  custody  it  is  lodged  tor  safe-keeping,  must 
be  regarded  in  a  much  more  criminal  light ;  because 
the  consequences  to  society,  are  much  more  dangerous. 

The  defendanthaving  permitted  the  erasure  and  alteration 
of  the  bond  to  be  made  in  his  presence,  and  with  his  con¬ 
sent,  cannot  be  regarded  in  a  more  favorable  light,  than 
if  he  had  done  the  act  himself  ;  more  especially,  as  he 
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The  Common-  consummated  the  offence,  by  issuing  an  execution  on  the 
vli  replevin  bond,  alter  it  was  so  altered. 

Barry.  The  defendant  is  left  without  the  palliation  or  excuse, 
that  the  act  was  done  through  ignorance  or  inadver¬ 
tence.  For  it  is  fully  proven  that  before  the  alteration 
was  made,  upon  an  application  made  by  him  to  Mr.  Da- 
vidge,  the  commonwealth’s  attorney  for  that  court,  Mr. 
Dayidge  correctly  advised  him  that  the  bond  was  erro¬ 
neously  taken,  and  did  not  authorise  execution  to  be  is¬ 
sued  thereon  ;  that  the  proper  corrective  was  an  appli¬ 
cation  to  the  court  to  quash  the  bond  ;  and  that  the  bond 
ought  not  to  be  altered.  His  permitting  the  bond,  after 
this  sound  and  wholesome  advice,  to  be  erased  and  al¬ 
tered,  must  be  considered  as  a  wilful  and  deliberate  vio¬ 
lation  of  official  duty. 

The  defendant’s  counsel  have  insisted  that  as  the 
judgment  and  execution  were  for  the  use  of  Handley, 
although  obtained  in  the  name  of  Perkins,  which  proba¬ 
bly  occasioned  the  mistake  in  taking  the  replevy  bond, 
the  alteration  tended  to  the  attainment  of  justice  ;  and 
that  therefore,  the  defendant,  having  that  in.  view,  can¬ 
not  be  criminal. 

This  argument  is  founded  on  the  monstrous  maxing 
“  That  the  end  will  justify  the  means,”  before  noticed  by 
the  court.  Can  it  possibly  be  right  that  the  clerk  shall 
make  himself  the  judge  between  the  parties.  ?  That  by 
an  erasure  and  alteration  of  the  papers  or  records  of 
his  office,  he  can  be  permitted  to  change  or  alter  the 
situation  or  rights  of  the  parties,  in  the  absence,  and 
without  the  knowledge  or  consent  of  one  of  them  ?  The 
dangers  to  the  community  resulting  from  such  practices, 
give  a  sufficient  answer. 

His  counsel  have  also  insisted  that  a  single  act  of  mal¬ 
feasance  in  office,  ought  not  to  remove  a  clerk,  unless  it 
be  such  as  evidences  want  of  integrity.  To  which  it 
may  be  observed,  that  the  defendant  has  been  guilty  of 
more  than  one  offence  of  this. nature  :  that  he  has  in  one 
instance  erased  an  official  paper,  and  in  another,  permit¬ 
ted  one  to  be  erased  j  which,  to  say  the  least,  shews  such 
disregard  of  the  duties  of  his  office,  as  renders  him  unfit 
to  have  the  custody  of  public  records. 

This  court  can  only  regret  that  the  general  good  cha¬ 
racter  proven  by  the  defendant  in  this  trial,  has  not  been 
sustained  throughout,  but  has  been  interrupted  by  the 
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instances  of  official  misconduct  before  animadverted 

It  is  not  the  province  of  this  court  to  dispense  mercy,  Barry, 
but  to  pronounce  the  judgment  of  the  law  ;  which  m 
this  case  they  must  do,  however  much  they  may  regret 
that  the  defendant  has  been  led  astray  by  misguided  in¬ 
fluence,  or  his  own  passions  or  prejudices. 

Wherefore,  it  is  considered  and  adjudged, that  the  said 
Daniel  Barry,  clerk  of  the  Ohio  circuit  court,  is  guilty  of 
a  breach  of  good  behaviour  in  office,  in  having  erased 
the  name  of  Benjamin  Field  from  the  panel  of  the  grand 
jury,  and  in  having  permitted  the  replevy  bond  to  be 
erased  and  altered,  as  is  set  forth  in  the  sixth  and  ninth 
charges  exhibited  against  him.  And  it  is  further  con¬ 
sidered,  ordered  and  adjudged,  that  the  said  Daniel  Bar¬ 
ry,  clerk  of  the  Ohio  circuit  court  aforesaid,  lor  the 
breach  of  good  behaviour  in  office  aforesaid,  shall  be,  and 
he  is  hereby  removed  from  his  said  office  of  clerk  of  the 
Ohio  circuit  court  aforesaid,  the  members  of  this  court 


concurring  unanimously  in  this  sentence. 

The  defendant,  by  his  counsel,  applied  for  a  new  trial 

of  the  cause,  on  the  following  petition  :  . 

«  The  defendant  petitions  for  a  new  trial  and  hearing 
of  the  prosecution  against  him,  both  in  point  of  law  and 
fact ;  because,  with  due  submission,  he  sheweth  that  he 
is  advised  and  believes  that  the  case  hath  been  miscon¬ 
ceived  in  both  points.  The  accused  disavows  the  doc¬ 
trine  of  44  The  means  being  justified  by  the  end  ;  but 
holds  that  in  neutral  acts,  the  end  may  be  used  in  evi¬ 


dence,  to  shew  the  intention  innocent. 

u  The  accused  accords  in  the  opinion  that  the  court 
are  to  pronounce  law,  *  not  to  dispense  mercy  but  from 
this  he  doth  not  admit  an  inference,  that  law  is  void  oi 
mercy  ;  and  particularly  where  it  vests  the  court  with 
discretionary  powrer,  (not  tied  down  by  positive  lule,) 
and  more  particularly  in  cases  like  the  present,  where 
the  court  are  to  try  the  facts,  as  well  as  to  determine  the 
law  ;  thereby  performing  both  the  office  of  jury  and 
judge  ;  and  that  the  court,  in  such  cases,  should  exer- 
cise  such  discretion  as  would  be  correct  in  a  jury,  if  the 
trial  was  by  a  jury.  (See  cases  in  this  court  adjudge  , 
to  wit  :  McClelland  vs.  Hobbs  («),  and  Tennell  vs.  Do¬ 


zier  (&)• 

44  The  accused  is  advised  and  believes, 


that  both  law 
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anc^  practice  on  the  subject  of  grand  juries,  is,  for  the 
vs,  sherih  to  keep  the  list  of  names  of  the  persons  summon- 
Babf.y.  eel,  until  he  is  directed  by  the  court  to  call  the  grand  ju¬ 
ry  ;  which  being  done,  and  the  deficiency,  if  any,  sup¬ 
plied  from  the  by-standers,  and  their  namevS  put  on  a  list 
or  panel,  with  the  names  of  the  other  attending  jurors  5 
it  is  then  handed  to  the  court,  who  note,  the  foreman, 
anci  hand  the  panel  to  the  sheriff,  who  calls  the  foreman 
to  the  book,  where  he  us  sworn  ;  the  other  jurors  are 
then,  by  four,  called  to  the  book  and  sworn.  'The  panel 
is  tuen  handed  by  the.sneriff  to  the  clerk,  who  therefrom 
inserts  the  names,  of  the  jurors  on  the  minutes,  and  the 
panel  is  thence  disregarded*  and  thrown  aside  as  a  loose 
paper. 

I  he  court  suggesting  that  the  practice  is  other¬ 
wise,  takes  the  accused  by  surprize*  because  he  can  am- 
I  ply  prove  the  practice  to  be  as  herein  set  forth. 

u  the  point  of  the  erasure  of  the  juror’s  name,  the 
act  was^  neutral,  and  could  only  be  considered  culpable, 
il  the  circumstances  shewn  had  been  against  him  5  but 
so  far.  from  that,  they  were  in  bis.  favor  ;  for  it  was  am¬ 
ply  proved,  that  he  had  just  ground  to  suspect  that  an 
unfounded  prosecution,  ( which  he  called  a  persecution) 
would  be  attempted  against  him,  with  intent  to  injure 
him,  (which  attempt  was  accordingly  made,  but  without 
success).  I  hat  his  desire  was  an  unprejudiced  jury* 
That  Mr.  f  ield,  the  juror,  at  Mosley’s,  had  used  expres¬ 
sions  against  Barry  *  hut  said  he  had  so  done,  under  a 
belief  that  they  were  right.  Barry  deemed  them  unjust, 
and  apprehended  prejudice  in  Field  against  him  ;  and,' 
however  the  defendant’s  counsel  are  willing  to  admit  that 
Mr.  Field  intended  no  wrong,  yet  they  are  unwilling  to 
admit  that  there  was  no  just  cause  of  suspicion  of  preju¬ 
dice.” 

“  The  counsel  for  the  accused,  further  suggest,  that  the 
erasure  was  made  at  a  stage  when,  from  the  practice, 
the  paper  was  in  the  custody  and  keeping  of  the 
sheriff,  (not  the  clerk)  ;  that  it  was  then  a  matter  be¬ 
tween  the  sheriff  and  Mr.  Barry  ;  and,  at  most,  but  a  con¬ 
tempt,  in  retarding  the  sheriff  in  the  performance  of  his 
duty  to  the  court.  From,  the  evidence,  it  also  appeared, 
that  a  concealment  ,  of  the  erasure  was  not  attempted  ; 
but  on  the  contrary,  an  open  statement  of  the  circumstan¬ 
ces  of  the  case  were  readily  given  ;  neither  hath. there 
been  shewn  any  thing  evidencing  criminality. 
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“  On  die  point  of  suffering  the  replevy  bond  to  be  alter-  706  Commons 
fed*  &c.  the  parties  therein  have  not  complained  ;  an  in-  VSm 
hocent  intention  is  expressly  proven.  Mr.  Davidge,  Barry; 
Verbally,  in  open  court,  corrected  his  deposition  in  this, 
that  he  was  uncertain  whether  the  conversation  relative 
to  amending  the  replevin  bond,  was  had  before  or  after 
the  amendment  complained  of.  This  did  not  then  seem 
to  be  material  by  the  court ;  the  court  seem  to  have  for¬ 
gotten  the  correction  aforesaid,  and  deem  the  point  ma¬ 
terial.  In  this,  if  opportunity  is  afforded  him,  he  has 
no  doubt  he  can,  from  circumstances,  prove  that  that 
conversation  Was  after  the  said  amendment  ;  since 
which,  he  hath  not  suffered  such  amendments  to  be 
made  ;  and  that  he  was  young  in  office  when  the  error 
complained  of  took  place. 

u  The  accused  is  advised  that  the  law  contemplates 
misfeasances  in  office,  as  well  as  malfeasance :  that  for  the 
former,  fine,  &c.  is  the  contemplated  penalty  ;  not  a  re¬ 
moval  from  office;  The  offences,  as  shewn,  are,  at  most* 
but  misfeasances  ;  and  thereupon  judgment  of  removal  is 
beyond  the  contemplation  of  law. 

u  Mr.  Davidge,  governor  Greenup,  the  reverend  Mr. 

Badin,and  in  short,  the  witnesses  on  the  part  of  the  pro¬ 
secution,  all  agree  in  his  generally  good  character  and 
conduct ;  and  also  disposition  to  promote  correct  con¬ 
duct  in  his  office.  That  the  chief  objection  is  too  much 
strictness,  is  shewn  from  the  evidence  of  Mr.  Badin* 
and  also  Mr.  Davidge  ;  also  is  proven*  his  anxiety  to 
procure  correct  information,  &c.  These,  however,  are 
not  offered  as  sets- off ;  but  surely  they  are  strong  evi¬ 
dences  that  the  offences  complained  of  have  been  inad¬ 
vertences,  and  not  of  such  a  cast  to  cause  a  removal  from 
office; 

M  A^ilen  }  Counsel  for  Defendant .” 

The  lacts  stated  in  the  above  petition  were  sworn  to 
by  the  defendant. 

The  motion  for  a  new  trial  was  argued,  and  the  fol-  April  14 
lowing  written  opinion  delivered  by 

Edwards,  Ch.  J.— The  importance  of  this  cause,  as 
it  relates  to  the  person  implicated  ;  the  general  good 
character  which  he  has  been  proved  by  the  most  re¬ 
spectable  witnesses  to  have  supported,  both  as  an  indivi¬ 
dual  and  a  public  officer  ;  the  zeal  manifested  by  his 
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Barry.  fective  and  erroneous  with  their  deservedly  high  re¬ 
putation  for  candor  and  intelligence  ;  and  the  surprize 
and  astonishment  which  it  is  said  by  one  of  them,  other 


have  all  combined,  to  command  of  this  court  a  patient 
and  scrutinizing  review  of  the  opinion  heretofore  given. 


ally  have  afforded  them  the  most  unfeigned  satisfaction, 
could  they  have  discovered  any  just  cause  to  change 
their  former  opinion,  and  to  have  relieved  the  defendant 
from  the  inj  urious  consequences  of  it.  And  though  they 
have  too  many  evidences  of  the  fallibility  of  all  human 
tribunals,  and  particularly  that  which  they  themselves* 
compose,  to  doubt  that  it  is  possible  they  may  still  err 
in  a  ease  which  is  res  Integra,  without  any  lights  from 
former  adjudications  ;  or  any  precedents  to  guide  them  * 
or  even  to  assist  them  in  their  deliberations  ;  yet  they 
are  incapable  of  discovering  any  radical  defect  or  error, 
either  of  law  or  fact,  in  their  former  opinion.  And 
however  much  they  do  regret  the  consequences  of  that 
opinion,  to  the  individual  who  is  the  subject  of  it ;  or 
the  dissatisfaction  of  others,  in  consequence  of  it ;  these 
are  only  secondary  and  minor  considerations  with  this 
court.  Their  primary  object  being  to  discharge  their 
duty  to  themselves  and  their  country,  according  to  the 
dictates  of  their  own  judgment,  uninfluenced  by  any 
consequences  that  may  result  therefrom. 

In  the  petition  for  a  new  trial,  this  position  is  taken, 
viz  :  u  That  in  neutral  acts,  the  end  may  be  used  to  shew 
the  intention  innocent.”  If,  by  neutral  acts,  are  meant 
those  which  in  themselves  are  neither  good  or  bad,  then 
such  evidence  can  never  be  necessary  ;  since  such  acts 
alone  could  never  furnish  any  ground  for  accusation. 
An  act  malum  in  se,  or  malum  prohibitum,  cannot  come 
under  such  a  definition  ;  and  if  it  is  not  meant  by  the  po¬ 
sition  that  the  end  can  justify  an  act  either  malum  in  se 
or  malum  prohibitum,  it  can  have  no  bearing  upon  the 
opinion  heretofore  given  ;  as  that  is  predicated  upon  the 
acts  complained  of,  being  either  the  one  or  the  other. 

Another  position  is,  “  That  the  law  is  not  void  of  mer¬ 
cy.”  Whatever  mercy  the  law  itself  has,  is  with  the 
kw  ;  makes  a  part  of  it ;  and  is  administered  by  admin- 
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istering  the  law  ;  and  every  portion  of  mercy,  not  war-  The  Common 
ranted  by  law,  and  adminstered  contrary  thereto,  is  a  w 
violation  of  law,  and  consequently,  cannot  be  legally  ad-  Barry. 
ministered  by  a  court  of  law.  Such  a  dispensing  pow¬ 
er,  if  it  exists  at  all,  must  be  exclusively  the  province  of 
another  department  of  the  government* 

A  third  position  is,  “  That  this  court  having  the  right 
to  try  the  facts,  as  well  as  to  determine  the  law,  and 
thereby  performing  both  the  office  of  jury  and  judge, 
have  a  right  to  exercise  such  discretion  as  would  be  cor* 
rect  in  a  jury,  if  the  trial  were  by  jury.”  This  position 
is  unquestionably  correct.  But  discretion  is  the  just 
discernment  of  what  is  right,  through  the  law.  And 
were  the  trial  by  jury,  no  other  kind  of  discretion  could 
be  u  correctly”  exercised  by  them.  The  exercise  of  an 
arbitrary  discretion  by  a  jury,  would  be  fully  as  incorrect 
as  if  exercised  by  the  court.  Either  have  a  right,  and 
it  is  their  duty  to  exercise  a  legal  discretion  in  all  cases 
that  require  it  ;  but  neither  can  u  correctly”  exercise  any 
other  ;  for  the  law  would  never  permit  any  discretion 
which  would  necessarily  defeat  its  own  purposes. 

Nothing  has  yet  been  alleged  which  has  satisfied  this 
court  that  the  acts  complained  of  were  u  neutral or 
that  they  possess  any  power  of  dispensing  mercy,  or  of 
exercising  anyr  discretion  which  can  operate  to  the  de¬ 
fendant’s  benefit  :  so  that  the  foregoing  positions,  though 
ever  so  self-evident,  do  not  affect  the  former  opinion  of 
the  court  ;  which  is  founded  on  the  belief,  that  the  facts 
complained  of,  were  in  themselves  high  misdemeanors 
in  office,  which,  if  tolerated,  would  be  oi  the  most  dan¬ 
gerous  example,  and  pernicious  consequences  to  society. 

An  exception  has  been  taken  to  that  part  of  the  oph 
pion  which  relates  to  the  general  practice  of  returning 
and  disposing  of  the  panel  of  grand  jurors.  So  far  as  re^ 

Jates  to  what  the  general  practice  has  been,  it  is  possi¬ 
ble  the  court  have  been  mistaken.  The  practice  may 
have  been  variant  in  different  parts  of  the  state  ;  but  the 
court  have  no  doubt  that  the  practice  should  be  as  they 
have  stated  it  ;  ami  if  they  have  been  mistaken  as  to 
what  it  actually  has  been,  the  mistake  cannot  benefit  the 
defendant  ;  for  in  his  case  it  was  proved  that  the  panel 
was  returned  conformably  to  the  practice  of  the  Ohio 
circuit  court ;  which  practice  we  have  stated  to  be  cor¬ 
rect.  And  being  thus  returned  to  the  defendant,  it  was 
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his  duty  to  have  kept  it  free  from  alteration  or  erasure, 
till  it  was  legally  disposed  of. 

It  seems  to  be  contended  in  the  petition,  that  the 
panel  is  not  an  official  paper,  because  it  may  be  thrown 
away  after  it  has  been  handed  from  the  court  to  the 
clerk,  and  by  the  clerk  recorded  ;  and  much  argument 
has  been  used  to  shew  that  the  paper  need  not  be  filed 
and  preserved ;  yet  the  very  statement  shews  that  it  is 
a  paper  required  by  the  forms  of  law,  and  necessary  to 
the  convenient  and  correct  administration  of  public  jus¬ 
tice  ;  demandable  of  the  sheriff ;  necessary  to  the  court 
and' the  clerk.  And  if  this  were  the  only  use  and  object 
of  it,  it  does  not  prove  that  the  clerk  would  not  be  as 
guilty  of  misbehaviour  in  altering  or  erasing  it  after  it 
legally  came  to  his  hands,  and  before  it  was  finally  dist 
posed  of,  as  if,  after  all  these  objects  were  answered,  it 
was  still  required  to  be  preserved  among  the  files  of  the 
court.  There  is  nothing  in  the  former  opinion  of  the 
court,  which  either  suggests  or  implies  that  the  panel 
should  be  filed  and  preserved.  That  part  of  the  opinion 
was  only  intended  to  shew  that  the  return  of  the  panel 
should  be  made  to  the  clerk,  or  could  properly  be  made 
to  him  ;  and  if  made  to  him,  that  he  would  violate  his 
official  duty  by  erasing  it :  nor,  indeed,  was  any  neces¬ 
sity  seen  by  the  court,  for  retaining  the  panel  after  the 
end  and  objects  of  it  were  answered.  Still  that  did  not 
prove,  nor  does  it  yet  prove,  that  a  return  ought  not  to 
be  made,  when  the"  act  of  assembly  (a),  expressly  re¬ 
quires  it  of  the  sheriff,  under  the  penalty  of  30/.: — and 
that  this  return,  required  of  the  sheriff  by  the  law,  as  a 
general  precept,  could  not,  like  all  others,  be  returned  to 
the  clerk.  Nor  has  any  thing  yet  been  alleged,  to  shew 
why,  if  general  precepts,  all  writs,  &c.  which  import  on 
their  face  to  be  returnable  to  the  court,  are  properly  re¬ 
turned  by  delivery  to  the  clerk,  the  panel  of  a  grand 
jury  should  not  be  returned  in  the  same  manner. 

‘  If  the  court  were  right  in  supposing  the  panel  of  the 
nrand  jury  was  a  paper  containing  their  names  ;  and  not 
the  bodies  of  the  jury  themselves;  and  necessary 
to  be  returned  for  the  purpose,  among  other  things,  of 
ascertaining  delinquent  jurors,  and  founding  proceedings 
against  them  thereon  ;  then  the  statement  in  the  petition 
itself  would  unquestionably  argue  the  propriety  of  the 
Return  to  the  clerk,  and  not  to  the  court ;  for  it  might  be 
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possible  that  a  jury  might  not  appear  ;  that  a  jury  would 
pot  be  had  ;  and  as  the  only  object  ot  hand  tog  .the  panel  '  WJ_ 
to  the  court,  is  alleged  to  be  for  the  purpose  pi  appoint-  JUr**. 
ing  a  foreman  ;  this  could  never  be  ..necessary,  nor  would 
it  be  proper,  till  the  jury  did  appear.  And  when  they 
do  appear,  it  is  not  always  necessary  tnat  the  court 
should  even  see  the  panel ;  as  they  see  the  jurors,  and 
:  i  decide  without  it,  very  frequently,  who  they  will 
make  foreman. 

But  it  has  been  emphatic  ally  contended,  that  no  panel 
can  exist  till  the  jury  have  appeared  and  have  been 
sworn  j  that  then,  and  then  only,  the  paper  containing 
the  names  becomes  a  panel,  according  to  the  legal  acr 
ceptation  of  the  term  $  and  is  then  only  returnable  to 
the  clerk.  These  are  certainly  ideas  which  no  single 
authority  can  be  produced  to  establish  ;  and  as  a  com¬ 
plete  refutation  of  them,  it  is  only  necessary  to  shew 
how  the  term  panel  is  used  and  understood  by  Coke  and  ^  ^ 
Blackstone.  By  them  a  panel  is  a  little  piece  of  parch-  b_3Bi.C0m. 
jnent  on  which  the  jurors’  names  are  written,  and  is  al-  353. 
ways  annexed  to  the  writ,  where  a  writ  issues  ;  and  in 
some  cases  the  panel  is  returned  before  the  jury  are 
summoned. 

If  the  array  of  a  panel  is  returned  by  a  bailiff  of  a  c0.  Lit.  156. 
franchise,  and  the  sheriff  returned  it  as  of  himself,  this 
shall  be  quashed. 

If  two  strangers  make  a  panel,  and  not  in  a  favorable 
manner  for  the  one  party  or  the  other,  and  the  sheriff 
returns  the  same,  the  array  may  be  quashed. 

A  challenge  to  the  array,  is  a  challenge  to  the  persons 
impanelled. 

If  a  -panel  upon  a  venire  facias  be  returned,  and  a 
tales,  and  the  array  of  the  principal  is  challenged,  the 
triors  who  try  and  quash  the  array,  shall  not  try  the  ar¬ 
ray  of  the  tales  . 

Upon  an  indictment,  &c.  the  sheriff  is  bound  to  return 
to  every  session  of  the  peace,  and  every  commission  ot 
oyer  and  terminer,  and  of  general  goal  delivery,  twenty- 
four  good  and  lawful  men,  &c.  and  as  many  as  appear 
upon  this  panel-,  are  sworn  upon  the  grand  jury. 

If  the  proceedings  are  before  the  court  of  king’s  bench, 

|here  is  time  allowed  between  the- arraignment  and  trial, 
for  a  jury  to  be  empanelled  by  writ  of  venire  facias  to 
the  sheriff.  But  before  commissioners  of  oyer,  and  ter..- 
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The  Common-  miner  and  goal  delivery,  the  sheriff,  by  virtue  of  a  gene-* 
vu  ral  precept  directed  to  him  beforehand,  returns  to  the 
^ARRy.  court  a  panel  of  forty-eight  jurors,  to  try  all  felons  that 
may  be  called  on  their  trial  at  that  session.  Such  is  the 
language  of  some  of  our  best  authorities  ;  no  further 
comment  is  thought  necessary. 

As  to  the  second  charge,  it  has  been  contended  that 
the  defendant  had  nothing  to  gain  by  the  alteration  of  the 
bond  ;  that  it  would  have  been  more  to  his  interest,  that 
the  bond  should  not  have  been  altered,  but  that  it  should 
have  been  quashed  bv  the  court ;  as  he  would  in  that 
event  have  gotten  more  fees  by  it ;  that  there  was  no 
criminal  intention. 

These  statements  may  be  correct ;  but  whether  they 
are  so,  or  not,  is  not  material  with  the  court.  The  act 
of  permitting  the  alteration,  was  a  deliberate  one ;  it 
was  a  voluntary  one  ;  and  it  was  unlawful ;  nothing, 
therefore,  can  justify  it.  To  alter  a  bond,  by  changing 
the  name  of  the  obligee,  without  the  consent  of  the  obli¬ 
gor,  is  such  a  flagrant  violation  of  right,  that  its  impro¬ 
priety  strikes  all  mankind  at  the  first  view.  But  this 
bond  had  not  only  all  the  usual  solemnities  of  a  bond, 
but  it  had  acquired  all  the  dignity  of  a  judgment.  To 
alter  a  bond  in  any  material  part,  would  be  a  forgery  ; 
and  to  that  it  would  he  a  poor  excuse,  to  allege  that  it 
was  done  with  good  intentions,  to  wit.  to  facilitate  the 
recovery  of  a  just  debt.  As  well  might  a  man  make  an 
entire  new  bond,  for  the  same  purpose.  If  A.  owed  B. 
S§  100  upon  simple  contract,  which  B.  could  not  easily 
recover  without  a  bond,  why  might  he,  not,  upon  the 
same  principles,  be  excused  for  forging  a  bond  on  A.  for 
the  purpose  of  facilitating  the  recovery  there  would  be 
as  much  justice  and  reason  in  it,  and  as  little  moral 
wrong.  Put  there  is  so  much  credit  attached  to  records, 
that  it  is  of  the  utmost  importance,  that  any  alteration, 
by  any  other  means  than  according  to  the  rules  of  l^w, 
should  be  severely  prohibited. 

It  is  said,  that  this  court  ought  not  to  remove  a  clerk 
from  office,  for  bare  error  in  judgment.  This  is  correct 
to  a  certain  extent  ;  and  yet  it  does  not  bear  upon  this 
case.  First — Because  this  is  a  case  in  which  the  clerk 
had  no  right  to  judge  ;  npr  is  there  any  thing  in  the  law: 
concerning  the  duties  of  clerks,  or  any  known  custom  or 
general  practice  among  them,  which,  seems  calculate^ 
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to  have  misled  the  defendant  into  such  an  assumption  of  The  Commow- 
judicial  functions.  As  well  might  he  have  attempted  to  WEAE™ 
give  judgment  itself.  And,  secondly — If  he  really  was  in  Barry. 
error  with  regard  to  his  authority,  it  shews  such  gross 
ignorance  as  to  render  his  tenure  of  the  office  dangerous 
to  the  community.  Were  such  practices  permitted, 
what  security  could  individuals,  or  society  at  large,  have 
for  the  safety  of  their  property  ;  their  rights  to  which, 
depend  unon  the  records  ;  which,  in  themselves,  import 
such  absolute  verity,  that  they  cannot  be  contradicted  ? 

With  what  ease  might  the  covenant  in  a  deed,  a  judg¬ 
ment,  or  a  will,  be  most  essentially  changed ;  and  all 
this  might  be  done,  and  excused  upon  the  whimsical  or 
capricious  judgment  of  the  clerk  ;  by  which  he  might 
be  misled  into  the  belief,  that  he  was  furthering  jus¬ 
tice.  If  the  grounds  of  the  defence  in  this  case  are  sup¬ 
portable  ;  and  if  the  clerk’s  allegation,  that  he  conceived 
the  alteration  was  for  the  furtherance  of  justice  ;  alleg¬ 
ing,  that  if  he  did  wrong,  it  was  only  an  error  of  the 
head,  not  of  the  heart ;  would  be  sufficient  to  warrant 
this  court,  in  permitting  him  to  retain  his  office  ;  what 
clerk  could  not  come  forward,  covered  with  such  a 
shield  of  defence,  even  against  an  accusation  of  the  most  , d 

flagrant  and  outrageous  injustice  ?  But  as  to  the  mo¬ 
tive  in  this  individual  case,  is  it  not  fairly  inferable,  that 
the  defendant  conceived  the  alteration  might  materially 
change  the  situation  of  the  parties,  by  preventing  the  .ex¬ 
ecutor  of  Travis,  from  having  the  benefit  of  a  writ  of 
error  with  a  supersedeas  ;  or  such  other  delay,  or  re¬ 
dress  as  the  law  allowed  him.  And  was  not  his  object 
to  allow  that  to  be  done,  which  he  knew  a  court  aione 
was  competent  to  do  ?  Or  if  not,  why  let  the  bond  be 
altered  ?  If  the  alteration  had  not  been  thought  mate¬ 
rial,  why  did  the  others  make  it,  or  he  permit  ?  And 
why  did  he  consummate  the  act,  by  issuing  an  execution, 
after  he  had  been  warned  by  Mr.  Davidge,  that  no 
execution  could  issue. 

As  to  the  testimony  of  Mr.  Davidge,  the  court  well 
recollected  it  when  they  gave  their  former  opinion  ; 
and  are  fully  satisfied,  the  inference  drawn  from  it  was 
correct. 

It  is  also  urged,  that  if  such  charges  as  those  exhibit¬ 
ed  against  the  defendant,  under  the  whole  circumstan¬ 
ces  of  the  case,  are  to  remove  him,  there  is  scarcely  a 
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clerk  in  the  state  who  can  escape.  Without  pretending 
to  determine  on  the  correctness  of  the  remark  itself,  the 
court  can  only  say,  if  such  practices,  or  as  dangerous 
ones,  have  become  so  universal,  it  furnishes  a  stronger 
reason  for  interposing  the  only  corrective  powers  they 
are  vested  with,  to  prevent  the  entire  prostration  of  the 
rights  of  their  fellow-citiiens  ;  and  though,  at  all  times* 
the  duty  will  be  a  painful  one,  yet  it  is  one  from  which 
they  will  never  shrink,  whenever  a  proper  case  is  brought 
before  them. 

•  It  has  also  been  contended,  that  admitting  the  defen¬ 
dant  has  been  guilty  of  improprieties,  yet  the  court  have 
considered  the  offence  of  greater  magnitude  than  it  re¬ 
ally  amounts  to  ;  and  have  pronounced  a  severer  sen¬ 
tence  than  ought  to  be  expected.  But  the  estimation 
in  which  the  offence  has  been  held  in  England,  in  Vir¬ 
ginia,  and  by  the  legislature  of  the  Union,  as  appears  by 
their  statutes,  is  thought  strong  corroboration  of  the 
correctness  of  the  judgment  of  removal. 

It  is  stated  by  Biackstone,  that  no  man’s  property 
would  be  safe,  if  records  might  be  suppressed  or  falsi¬ 
fied,  or  person’s  name  be  falsely  usurped  in  court ;  and 
such  offences  are  made  felony  by  statutory  provision  in 
England  (a).  . 

By  the  laws  of  Virginia*  1794,  c.  70,  if  any  clerk  shall 
willingly  make  any  false  entry,  or  rase,  alter  or  change 
any  record  in  his  keeping,  belonging  to  his  office,  he  shall 
be  amerced  and  imprisoned  at  the  discretion  of  a  jury, 
&c. 

By  the  law  of  the  United  States,  if  any.  person  shall 
alter  any  record,  writ,  process,  or  other  proceedings  in 
any  courts  of  the  United  States,  by  means  whereof,  any 
judgment  shall  be  reversed,  he  shall,  on  conviction,  be 
fined,  not  exceeding  five  thousand  dollars  ;  or  be  impri¬ 
soned,  not  exceeding  seven  years  ;  and  whipped,  not  ex¬ 
ceeding  twenty-nine  stripes.  And  there  certainly  can¬ 
not  be  much  difference  between  the.  offence  of  making  an 
erasure,  by  which  a  man  who  has  a  judgment  will  loose 
the  benefit  of  it,  and  making  an  erasure,  by  which  one 
who  is  entitled  to  a  judgment  in  his  favor,  or  a  reversal 
of  a  judgment  against  him,  is  deprived  of  that  right- 
These  statutes  are  refered  to,  only  to  shew  the  general 
impression  of  the  great  importance  of  guarding  records 
from  any  illicit  alterations* 
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feut  it  is  argued  in  the  petition  that  the  parties  to  the  TheCoteMow- 
replevin  bond  have  not  complained.  It  could  not  be  ex-  vu 
pected  that  the  party  benefited  by  the  alteration  of  the  Barr?*, 
bond,  would  complain.  The  other  party  is  dead,  and 
his  executor  has  shewed  no  disposition  to  acquiesce  in 
the  proceeding  ;  for  it  does  appear,  that  through  him  a 
prosecution  was  commenced  against  John  Handley  and 
Harrison  Taylor,  for  forgery  ;  that  the  grand  jury  pre¬ 
sented  them  for  it ;  and  that  at  a  subsequent  court,  when 
an  indictment  was  preferred  in  due  form,  before  another 
grand  jury,  that  it  was  returned  not  a  true  bill,  in  conse¬ 
quence  of  the  defendant’s  testimony,  alleging  the  act  was 
not  done  with  a  fraudulent  intention*  But  surely  it  is 
not  necessary  that  the  individual  injured,  should  com¬ 
plain.  This,  throughout  the-  whole  defence,  has  been 
Assimilated  to  a  criminal  prosecution.  In  criminal  pro¬ 
secutions,  the  whole  community  are  equally  concerned  ; 
and  it  is  not  the  means  of  administering  individual  re¬ 
dress.  It  is,  therefore,  immaterial  to  this  court,  who 
complain.  Their  inquiries  are  directed  to  the  facts  on¬ 
ly,  and  the  law  arising  upon  those  facts.  And  with  this 
view  of  the  subject,  the  court,  having  deliberately  exa¬ 
mined  and  weighed  both  the  affidavit  and  petition,  are  of 
opinion,  that  their  former  judgment  of  removal  stands 
unaltered  and  affirmed  ;  not  as  the  redress  of  any  parti¬ 
cular  individual,  but  that  of  the  community.  And  it  is 
further  ordered  that  the  attorney-general,  or  any  of  the 
parties  concerned,  may  take  out  a  copy  of  the  judgment 
in  this  case,  whensoever  they  may  choose  to  do  so;  the 
members  of  the  court  concurring  unanimously  in  this 
Opinion. 


STIIRESHLEY  &  WOOLDRIDGE  vs.  FISHER. 

•  STHRESHLEY  arrested  Fisher, and  took  him  before  me^t 
Wooldridge,  a  justice  of  the  peace  for  Woodford  coun-  be  tried  by  a 
ty,  and  charged  him  with  an  intention  to  commit  a  felony . called  court> 
After  hearing  which  charge,  Wooldridge  committed  intention 
Fisher  to  jail,  to  be  tried  by  an  examining  court,  for  an  to  commit  fe- 
intention  to  commit  afelony*  Fisher  was  detained  in  jail  }ony  > is  wholly 
some  days  ;  and  after  procuring  his  discharge,  brought 111  A^ufticc  of 
an  action  of  trespass,  assault  and  battery,  and  false  im-  the  peace  ma~ 
-  .  a  H 
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prisonment,  against  both  Sthreshley  and  Wooldridge : 
they  jointly  put  in  the  plea  of  not  guilty. 

On  the  trial,  a  motion  was  made  to  exclude  the  evi¬ 
dence  as  to  the  imprisonment,  under  the  commitment  ; 
alleging  that  they  were  not  answerable  for  it.  This  mo¬ 
tion  was  overruled,  and  an  exception  taken  thereto. 

Sthreshley  also  moved  for  leave  to  introduce  his  co¬ 
defendant,  Wooldridge,  as  a  witness  :  this  was  likewise 
overruled  by  the  court  ;  and  an  exception  taken  to  this 
decision  also. 

The  jury  found  a  verdict  for  the  plaintiff,  for  about 
477.  damages  ;  and  judgment  was  thereupon  entered 
against  the  defendants.  To  reverse  this  judgment,  a 
writ  of  error  was  prosecuted. 

Clay,  for  the  plaintiffs  in  error. — These  exceptions 
bring  the  question  before  the  court,  whether  Wooldridge 
was  liable  to  this  action  ;  for  if  he  was  not  liable,  the  in¬ 
ferior  court  erred.  I  contend  that  Wooldridge  was  not 
liable  to  an  action  of  false  imprisonment.  He  had  ju¬ 
risdiction  of  the  offence  with  which  Fisher  was  charg¬ 
ed  ;  but  I  acknowledge  he  could  not  commit  him  to 
jail  by  law,  to  be  tried  by  an  examining  court.  If,  how¬ 
ever,  the  conduct  of  Fisher  was  such  as  to  amount  to 
a  misdemeanor,  he  might  have  committed  him  to  jail, 
unless  he  had  given  bail  to  appear  at  the  next  circuit 
court,  to  answer  for  that  misdemeanor.  But  whether 
his  conduct  was  a  misdemeanor  or  not,  it  is  clear  that 
the  magistrate  could  have  bound  him  to  his  good  beha¬ 
viour  ;  and  on  his  failing  to  find  security  therefor,  might 
have  legally  committed  him  to  jail.  The  magistrate 
therefore  had  clearly  jurisdiction  of  the  offence  with 
which  Fisher-was  charged. 

Now  I  contend  that  if  the  magistrate  has  jurisdiction 
of  the  offence,  no  action  of  false  imprisonment  will  lie 
against  either  of  the  parties.  If  the  man  committed  to 
jail  is  injured,  he  must  bring  his  action  for  a  malicious 
prosecution,  not  an  action  in  this  form.  There  is,  how¬ 
ever,  no  pretence  that  the  magistrate  acted  in  this  in¬ 
stance,  from  improper  motives.  It  was  therefore  the 
case  of  an  erroneous  proceeding  of  a  magistrate,  in  a 
case  completely  within  his  judicial  functions  ;  and  no 
judicial  officer,  how  low  hisstation  may  be,  is  amenable, 
while  acting  in  the  sphere  of  his  judicial  powers.  Foi 
the  correctness  of  this  jposition,  I  will  refer  the  court  tp 
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Cro.  El'iz.  80,  397—2  Mod.  218—12  Mod.  388,  391  S™RI!H“Y’ 
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184.  Indie  latter  of  which  cases,  it  is  said,  no  acuon  n 
will  lie  for  an  erroneous  commitment,  any  moi  e 

for  an  erroneous  judgment.  , 

If  Wooldridge  was  not  liable  for  what  he  did,  the  court 

ought  to  have  permitted  him  to  have  given  ev  l  tI'ce 
for  Sthreshley  ;  and  having  refused  so  to  do,  their  ju  g- 

the  defendant  in  error— There  is  notrror 
assigned  in  this  cause,  which  will  authorise  die  question 
to  be  now  made,  whether  an  action  for  a  malicious  pio- 
secution  should  not  have  been  brought,  m  preference  of 
an  action  in  the  present  form.  I  shall  therefore  confine 
mv  remarks  to  the  question,  is  the  magistrate  liable  . 

This  is  a  case  depending  upon  authority,  not  upon 
general  reasoning..  If  the  latter  were  to  settle  it,  much 
might  be  said  on  either  side.  I  contend  that  this  action 
will  lie,  where  the  proceedings  are  regular,  but  the  de¬ 
fendants  in  the  suit  have  been  actuated  bymahem 
motives;  or  where  the  magistrate  or  judge  commits 
by  an  illegal  warrant.  If  the  bare  having  jurisdiction 
over  this  man,  and  an  offence  he  has  committed,  would 
screen  the  officer  from  responsibility,  it  would  exone¬ 
rate  a  magistrate,  who,  for  a  contempt  offered  to  him, 
should Commit  a  man  to  jail  for  felony  :  a  case  too  mon- 

StThe  doSewhlcS contend  for,  is  to  be  found^n 

SS  1  f: 

602.  In  the  latter,  the  magistrates  had  junsdicuon,  tu 

committed  by  an  illegal  warrant.  So  m  this,  case,  . 

WTrhe  Vasesdte’d  by  Mr.  Clay,  are  believed- to  be  cases 
where  the  judges  have  acted  in  court  ;  and  notnnei  e  a 

magistrate!  organ  officer  of  the  like  kind,  has  acted  im- 

^ht-t'o-ny  principle,  the  jury  might  have 
found  Wooldridge  guilty,  the  court  should  not  hav  e 
permitted  him  to  be  used  as  a  witness,  1  he -  m°d£ 
practice  is,  to  send  the  jury  out,  and  let  them  hnd 
as  to  that  defendant ;  and  if  he  is  discharged,  then  o 

permit  him  to  come  in  as  a  witness.  ,  :urv 

'  Clay,  in  reply— The  practice  of  sending  out  the  jun 
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Sthreshlet,  to  find  as  to  one  defendant  first,  has  never  been  used  in 
vs •  t-'us  country,  and  certainly  cannot  supersede  theoldprac- 

Fishes,  tice  ;  especially,  if  the  defendant,  Wooldridge,  is,  as  l 
contend,  not  liable  on  principles  of  law. 

I  will  admit,  that  where  the  party  is  not  liable  at  all 
to  be  confined  to  jail  for  the  act,  as  executors,  for  not 
paying  the  debt  of  their  testator,  the  action  of  false  im¬ 
prisonment  will  lie  ;  but  it  will  not,  where  it  is  owing 
to  a  particular  privilege,  as  that  of  a  witness  attending 
court.  Here,  it  there  is  any  exemption  claimed,  from 
imprisonment,  it  is  an  exemption  from  commitment,  by 
this  form  of  proceeding  ;  not  on  the  man’s  general  stand¬ 
ing.  In  the  case  from  1  Bur.  610,  it  will  be  found, 
that  it  turned  on  the  particular  statutes  affecting  the 
case  ;  not  on  general  principles, 

Mr.  Talbot’s  distinction  between  a  court  and  a  single 
magistrate-  that  the  former  are  not  liable  to  an  action 
for  their  errors,  while  the  latter  is ;  must  be  without 
founaation,  Surely  there  is  more  excuse  for  a  magis¬ 
trate,  for  an  error  by  him  committed,  in  the  country, 
tnan  for  a  court,  who  are  aided  by  the  arguments  of 
counsel,  mutual  consultations  and  deliberations.  The 
distinction  is  not  warranted  by  law  or  reason. 

Jt>r‘i ‘lib  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
•  .  *  the  court  — If  both  the  defendants  were  liable,  the  con¬ 

tinued,  as  well  as  the  original  imprisonment,  with  all  the 
consequences  of  it,  was  proper  evidence  to  go  to  the  ju¬ 
ry  ;  and  this  leads  to  the  inquiry,  as  to  the  liability  of 
Wooldridge,  the  magistrate  ;  of  which,  a  majority  of 
tne  court  have  no  doubt  ;  as  a  commitment  to  jail,  to 
be  tried  by  a  called  court,  upon  a  charge  of  intention  to 
commit  felony,  is  wholly  illegal,  unprecedented,  and 
prohibited  ;  as  well  by  the  spirit  of  our  constitution,  gs 
the  jlUws  which  provide  individual  redress  for  all  unjust 
Violations  of  personal  liberty7  and  security7. 

Judgment  affirmed. 


j4pnl  z\Jl. 

A  demand 
due  by  an  in- 
teftate,  cannot 
fee  pleaded  as  a 


BURTON,  &c.  vs.  CHINN’S  adm’r. 

The  Chief  Justice  delivered  the  following  opinion 
of  the  court : — This  was  an  action  of  debt,  brought  on  a 
bond,  given  by  W.  Barton  and  W.  A.  Burton,  to  J, 
Chmu,  administrator  of  Rawleigh  Chinn.  The  defen^ 
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dants  pleaded  payment ;  and  at  a  subsequent  term,  with  Burton,  & c, 
leave  of  the  court,  pleaded  as  a  set-off  to  the  plaintiff’s  Chinn’s*  adm’r 
demand,  an  open  account  and  sundry  notes,  alleged  by 
the  plea,  to  be  due  from  the  intestate,  at  the  time  of  his  fet  off  to  a  bond 

death,  to  the  defendant,  W.  Burton  ;  of  a  larger  amount  mlnhVator!  *d~ 
than  the  plaintiff’s  demand  ;  and  they  pray  judgment  in 
their  plea,  for  the  balance  ;  to  be  satisfied  out  of  the 
estate  of  the  intestate,  in  the  plaintiff’s  hands  to  be  ad¬ 
ministered.  To  this  the  plaintiff  demurred,  and  the 
defendants  joined  in  demurrer.  The  circuit  court 
sustained  the  demurrer,  and  adjudged  the  plea  ill. 

The  errors  assigned,  called  in  question  the  propriety 
of  that  decision. 

The  circuit  court  seem  to  have  gone  upon  the  ground, 
that  the  plea  was  pleaded  too  late  ;  which,  after  they 
had  given  leave  to  the  defendants  to  plead,  was  surely 
no  ground  for  deciding  against  the  plea  upon  demurrer. 

If,  when  the  defendants  asked  leave  to  plead  an  addi¬ 
tional  plea,  the  court  had  thought  it  too  late,  they  ought 
to  have  refused  to  grant  leave. 

But,  although  we  cannot  approve  the  reasons  which 
seem  to  have  governed  the  circuit  court,  yet  we  are  of 
opinion,  their  decision  in  sustaining  the  demurrer,  and 
adjudging  the  plea  ill,  was  warranted  by  law,  and  must 
be  sustained.  The  open  account,  and  the  notes  due 
from  the  intestate,  at  the  time  of  his  death,  could  not, 
under  the  act  of  assembly  regulating  sets-off,  be  pleaded 
or  given  in  evidence,  as  a  set-off,  in  this  action,  brought 
on  a  bond,  given  by  the  defendants  therein  to  the  plain¬ 
tiff' himself,  as  administrator - Judgment  affirmed. 

Wickliffe ,  for  the  plaintiff ;  Clay,  for  the  defendant- 


WILSON  vs.  FLEMING  and  JOHNSON.  Apr\i^j 

By  the  Court. — When  a  suit  has  been  dismissed  pra(ft;c~ 
for  want  of  prosecution,  it  may  be  reinstated  by  consent, 
or  for  good  cause  shewn.  When  reinstated,  it  should, 
in  the  general,  be  set  at  the  end  of  the  docket ;  but  par¬ 
ticular  circumstances  may  vary  that  rule,  and  permit  it 
Jo  be  taken  up  at  an  earlier  day. 

flushes,  for  the  appellant ;  Clay,  for  the  appellee. 
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When  pro¬ 
perty  is  feized 
under  the  pro- 
eefs  of  a  court, 
as  the  property 
of  a  defendant, 
it  is  not  the  du¬ 
ty  of  the  court 
to  hear  a  ftran¬ 
ger  vrho  applies 
by  motion ,  to 
have  the  pro¬ 
perty  reftored  to 
him,  on  his  al¬ 
leging  that  the 
property  belong¬ 
ed  to  him,  and 
not  to  the  de¬ 
fendant. 

The  remedyby 
motion  flbould 
he  encouraged, 
where  it  is  as 
well  calculated 
tocompletejuf- 
tice  as  other  re¬ 
medies,  but  not 
farther. 

A  court  is  not 
bound  to  hear 
and  determine  a 
motion  made  by 
a  ftranger  to  a 
fuit,  to  let  afide 
irregular  pro¬ 
ceeding  s,  tho’ 
the  intereft  of 
the  ftranger 
may  be  afteft- 
ed  by  the  fuit. 

(a)  April  ntb. 
{£)  April  22nd. 

(c)  Adis  of 
1796-7,  p. 129, 
$  12,  I  Brad. 
J94. 
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PRICE  x>s.  the  SHELBY  CIRCUIT  COURT. 

IN  the  first  week  of  tho  term  a  motion  had  been  made 
for  a  mandamus ,  on  behalf  of  Price,  against  the  Shelby 
circuit  court ;  and  the  motion  overruled.  On  applica¬ 
tion,  leave  was  given  for  a  re-argument. 

It  was  re-argued  (#),  by  Allen  and  Llttell ,  for  the 

plaintiff. 

Edwards,  Ch.  J,  now  delivered  the  following  state¬ 
ment  ol  the  case,  and  opinion  of  the  court^  (Jd)  • 

From  the  bill  of  exceptions  upon  which  this  motion  is 
founded,  it  appears  that  a  capias  had  been  issued  against 
Whitaker,  an  absconding  indictee,  pursuant  to  the  act 
of  1796  (c)  ;  by  which  precept  the  sheriff  was  also  com¬ 
manded  “  to  seize  his  chatties,  and  safely  to  keep  them.” 
The  sheriff  not  being  able  to  arrest  the  body  of  Whitaker, 
seized  certain  slaves  and  other  chattels  described  in  his 
return  on  the  precept,  and  which  he  states  in  his  return 
was  found  on  Whitaker’s  plantation.  Price  set  up  a  claim 
to  the  property  ;  came  into  the  circuit  court  of  Shelby  ; 
called  the  attention  of  the  court  to  the  sheriff’s  return  ; 
and  was  about  to  move  the  court  to  hear  and  to  deter¬ 
mine  his  claim  to  the  property,  and  to  restore  it  to  him ; 
which  motion  that  court  refused  to  hear.  To  that  opi¬ 
nion  Price  excepted  ;  and  the  court  state  that  they  sus¬ 
pected  the  object  of  the  motion  was  to  defeat  the  prose¬ 
cution  against  Whitaker. 

A  bare  suspicion,  without  facts  or  circumstances  ta 
support  it,  ought  not  to  influence  any  court  of  justice  : 
but  if,  from  facts  or  circumstances,  it  could  fairly  be  pre¬ 
sumed  that  such  was  the  real  object  of  the  motion,  it 
might  reasonably  furnish  a  ground  for  the  court  s  refu¬ 
sing  to  hear  or  determine  Price’s  claim  of  property  in 
the  extraordinary  and  summary  mode  attempted.  Whe¬ 
ther  such  facts  or  circumstances  did  appear  to  that  court 
or  not,  this  court  cannot  say  ;  nor  is  it  deemed  very  ma¬ 
terial  to  the  decision  of  the  present  question..  Certain 
it  is,  that  the  motion,  had  it  been  successful,  would  have 
tended  to  defeat  the  proceedings  to  outlawry  against 
Whitaker.  And  it  is  not  clear  that  such  an  effect  ought 
to  be  permitted  by  the  interposition  of  a  stranger. 

The  material  question  to  be  decided,  is, was  ^  the  tlu= 
ty  of  the  circuit  court  to  hear  and,  determine  Price  s 
claim  of  property  by  way  of  motion?  The  affirmative 

*  The  €hie r  Justice  ditfented  from  this  decifion. 
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has  been  argued  in  several  ways.  Authorities  have 
been  cited,  to  prove,  that  in  modern  times,  the  remedy 
by  motion  has  been  encouraged  with  more  liberality 
than  formerly  ;  and  the  substitution  of  it  in  the  room 
of  writs  of  error  coram  vobis ,  and  the  audita  querela ,  has 
been  given  as  examples.  This  is  certainly  true,  with 
respect  to  those  cases  in  which  the  remedy  by  motion 
is  as  well  calculated  to  do  complete  justice  between  the 
parties,  and  is  as  consistent  with  public  convenience,  as 
other  remedies,  and  no  farther. 

It  is  believed,  that  an  adjudication  of  the  claim  of  pro¬ 
perty  in  this  case,  by  way  of  motion,  would  neither  be 
calculated  for  the  former,  nor  consistent  with  the  latter. 
The  method  by  motion,  is  conducted  without  pleadings, 
in  writing ;  and  without  the  usual  time  for  preparation. 
The  titles  of  the  parties  are  not  set  out  so  as  to  apprise 
each  other  of  the  nature  of  the  claim  or  defence.  The 
question  to  be  decided,  is  reduced  to  no  definite  point ; 
but  is  left  altogether  at  large  ;  so  that  there  is  not  the 
same  chance  for  correctness  and  propriety  of  decision, 
as  in  a  trial  by  a  regular  action. 

These  considerations,  though  not  applicable  to  every 
motion,  apply  with  accumulated  force,  where  the  ob¬ 
ject  of  the  motion  is  the  decision  of  an  adversary  right 
or  claim  of  property.  A  right,  generally,  if  not  always, 
depending  upon  complicated  questions  of  law  and  fact ; 
frequently  upon  the  credibility  of  witnesses ;  and 
therefore,  ought  not  to  be  drawn  from  the  proper  tribu¬ 
nal,  a  jury  ;  whose  peculiar  province  it  is,  to  weigh  the 
credibility  of  witnesses,  and  to  determine  questions  of 
fact ;  under  the  direction  of  the  court,  as  to  the  law  of 
the  case. 

The  remedy  by  motion,  may  indeed,  be  highly  advan¬ 
tageous  to  one  party,  because  of  its  dispatch ;  but  it 
would  be  equally  disadvantageous  to  the  other,  by  cut¬ 
ting  off  that  full  and  fair  investigation  and  defence, 
which  might  be  made  in  the  ordinary  forms  of  trial. 
Besides,  it  is  believed,  that  if  a  decision  by  motion  were 
tolerated,  it  would  open  a  wide  door  for  the  practice  of 
fraud,  in  making  secret  and  covinous  conveyances  of  es¬ 
tates  ;  which,  in  that  mode  of  trial,  would  probably  es¬ 
cape  detection. 

It  is  believed,  that  the  decision  of  the  right  of  proper¬ 
ty  by  motion,  in  this  and  other  like  cashes,  would  illy 
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Price 

•VS. 

Shelby  cir* 
cuit  court. 
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Price  comport  with  public  convenience  ;  for  it  cannot  be  de* 

»  „  Tj  nied,  that  if  the  circuit  court  had  heard  the  motion,  and 

cuit  court,  decided  the  right  of  the  property  either  way,  the  deci¬ 
sion  would  not  have  been  conclusive  on  either  of  the  par¬ 
ties  supposed  to  have  a  right  to  the  property.  Surely 
it  would  be  highly  inconvenient,  that  the  time  of  the 
courts  of  this  commonwealth,  should  be  spent  in  giving 
decisions,  which,  when  given,  would  not  conclude  the 
parties,  or  put  an  end  to  litigation. 

Sherid ah’s  practice,  335,  342 — -Sillen’s  practice,  567 — * 
2  Wilson’s  reports,  140,  (and  some  other  cases  less 
applicable)  have  been  cited  in  support  of  the  motion. 
These  cases  admit  of  three  answers  : 

First — dt  is  obvious  that  the  question  to  be  decided  in 
those  motions,  was  a  mere  question  of  law.  It  was, 
whether  the  statute  which  directs  the  sheriff  to  pay  the 
landlord  one  year’s  rent  before  he  remove  the  goods  of 
the  tenant  taken  in  execution,  &c.  extended  to  the  king, 
he  not  being  named  in  the  statute  ;  the  sheriff  having 
taken  the  goods  at  his  suit,  upon  elegit ,  extent,  or  in  an 
outlawry.  The  only  object  of  those  motions  was  to 
obtain  a  direction  to  the  sheriff,  as  to  his  duty  in  point 
of  law. 

Secondly — The  cases  cited,  do  not  come  up  to  the  pre¬ 
sent  case.  The  landlords  in  whose  behalf  the  motions 
were  made,  did  not  claim  adversarily  to  the  tenants 
whose  property  had  been  taken  ;  but  consistently  with, 
and  by  virtue  of  the  tenant’s  property  in  the  goods  taken. 
The  question  whether  the  property  belonged  to  the  de¬ 
fendants  in  the  process,  or  the  plaintiff  in  the  motion, 
could  not  possibly  arise.  But  it  is  said  the  question  of 
property,  depending  upon  facts  too,  might  have  arisen 
in  those  motions  ;  as  if  the  relation  of  landlord  and 
tenant  had  been  denied,  or  if  it  had  been  alleged  that  no 
rent  had  been  in  arrear.  If  these  questions  had  been 
made,  and  the  reasoning  in  the  former  part  of  this  opi¬ 
nion  be  correct,  the  court  ought  not  to  have  decided 
them  on  motion.  If  the  landlord  had  required  the 
court  to  have  determined  by  motion,  whether  he  was 
landlord  or  not,  it  is  not  believed  he  would  have  been 
indulged.  The  cases,  however,  shew  no  fact  was  in  dis¬ 
pute  ;  that  the  right  of  the  landlord,  as  such,  was  not 
disputed;  nor  yet  the  rent  due  ;  but  only  whether  he 
could  have  the  benefit  of  the  statute  against  the  king, 
he  not  being  named  therein. 


SPRING  TERM,  1808. 


2  57 


In  the  third  place,  these  motions  ;  these  extraordinary  Price 
interpositions  of  the  courts,  in  favor  of  the  landlords  ;  Shel^'  cltLm 
very  probably  grew  out  of  the  aristocracy  of  that  coun-  cuit  court, 
try  ;  out  of  that  favoritism  which  was  then  shewn  to 
that  description  of  persons,  in  preference  to  other  citi¬ 
zens  ;  for  this  court  can  discover  no  adjudged  case, 
where  an  equal  privilege  has  been  extended  to  others. 

2  Gwil.  Bac.  739,  has  been  relied  on.  It  states  that 
property  taken  by  virtue  of  a  fi.fa.  which  issued  irre¬ 
gularly ,  may  be  restored,  upon  motion  by  the  defendant ; 
and  so  also,  on  the  motion  of  a  stranger,  whose  proper¬ 
ty  has  been  taken  but  if  the  right  is  not  clear ,  an  issue 
may  be  directed ,  to  try  it  ;  or  the  party  will  be  left  to  his 
remedy  by  action.  Tidd’s  practice  is  cited  (a),  but  no  pa§*  74S<' 
adjudged  case  is  refered  to  by  the  author. 

If  this  case  can  be  considered  as  law,  it  can  only  be  by 
supposing  the  author  to  mean,  that  the  execution  mav 
be  quashed  for  some  irregularity ,  and  as  a  consequence 
of  which,  the  property  would  be  restored.  This  might 
be  done  by  the  defendant  directly,  being  a  party ;  or  by 
a  stranger  indirectly,  if  the  court  thought  proper  to  hear 
him,  as  amicus  curios,  but  which  they  are  not  bound  to 
do.  If  the  author  can  be  supposed  to  mean,  that  the 
court  are  bound  to  hear  and  determine  a  motidn  made  by 
a.  stranger,  the  case  is  irreconcileable  with  itself,  and 
cannot  be  regarded  as  law  ;  especially  as  it  is  contrary  to 
the  general  tenor  and  practice  of  the  law,  which  leaves 
the  party  in  such  cases,  to  his  remedy  by  action. 

ft  is  urged,  that  because  the  process  against  Whitaker, 
was  a  summary  and  extraordinary  process,  the  court 
ought  to  have  interposed,  upon  motion  in  behalf  of  Price. 

But  how  can  the  nature  of  the  process  against  Whitaker, 
have  any  influence  upon  the  question  ?  Price  is  neither 
party  nor  priwy  to  that  process.  And  as  to  Price,  the 
process  is  neither  more  summary  nor  extraordinary ,  than 
if  &  fieri  facias  against  Whitaker  had  been  levied  on  pro¬ 
perty  claimed  by  him.  For,  in  neither  case,  would  Price 
have  any  notice  of,  or  concern  with  the  case,  until  the 
property  was  taken.  Unless  we  permit  names  to  mis¬ 
lead  us,  the  nature  of  the  process  against  Whitaker,  can 
have  no  weight. 

It  has  been  suggested  that  the  officer’s  return  was  in¬ 
sufficient.  This  ground  was,  very  properly,  not  much 
relied  on  in  argument.  It  is  a  question  between  the 
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Price  commonwealth  and  Whitaker,  if  ever  he  shall  chocs© 
to  make  it ;  but  a  question  which  Price  could  not  make, 
bcm*  couCrt‘  unless  the  court  were  pleased  to  hear  him  as  amicus 

curicc . 

The  more  we  have  reflected  upon  the  consequences  of 
trying  the  right  of  property,  set  up  by  a  third  person,  by 
way  of  motion,  the  more  we  have  been  convinced  of  its 
impropriety.  We  are  of  opinion  that  the  circuit  court 
did  right  in  refusing  to  hear  the  motion. 

Wherefore,  the  motion  for  a  mandamus  overruled. 


* 


Jffrit  22  nd. 

When  the 
matter  ©f  a  plea 
tendered  by  the 
defendant,  is 
embraced  by  a- 
nother  plea,and 
in  better  form, 
before  entered, 
the  court  ought 
not  to  receive  i\ 
In  an  adtion 
of  deceit  for  fel¬ 
ling  as  found, an 
tinfound  negro, 
the  caufe  of  ac¬ 
tion  accrues  on 
the  fale — not  on 
the  death  of  the 
negro. 


SINGLETON  vs.  LEWIS.* 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court  : 

The  plaintiff  in  the  inferior  court  declared  against  the 
defendant  for  a  fraud  in  the  sale  of  the  negro  woman 
in  the  declaration  mentioned  ;  the  defendant  plead  the 
pleas  of  not  guilty,  and  the  statute  of  limitations  ;  on 

which  issues  were  made  up. 

It  is  assigned  for  error,  that  the  court  were  wrong  in 
refusing  aqother  plea  tendered  by  Singleton  s  attorney  . 
but  as  the  matter  of  that  plea  was  embraced  by  one  as  al¬ 
ready  plead  ;  and  better  plead  too  ;  the  court  were  right 
in  refusing  to  admit  it.  But  as  the  fiaud  in  the  sale 
was  the  gist  of  the  action,  the  cause  of  action  accrued  on 
the  sale  ;  and,  consequently,  the  court  erred  in  direct¬ 
ing  the  jury,  uThat  the  statute  of  limitations  did  not 
begin  to  run  against  the  plaintiff  *s  demand,  until  the 
death  of  the  negro  woman  aforesaid. 

Judgment  reversed,  and  cause  remanded  for  anew 

trial. 

The  cause  was  argued  by  AUen  for  the- plaintiff,  and 
Clay  fc"  the  defendant. 

*  Abfe  Judge  Bibb. 


^ri,  SANDERS  vs.  M’CRACKEN.* 

A  deed  call.  The  Chief  Justice  delivered  the  following  opinion 
Ing  to  run  “  to  of  the  court : 

a  creek,  and  This  was  an  ejectment,  brought  by  M’Cracken  against 
w^Vhe  mean-  Sanders.  On  the  trial,  a  deed  was  given  in  evidence  by 

5  Abfent  Jvwce  £ibb, 


SPRING  TERM,  1808. 


259 


the  defendant,  by  which  Ovid  AT Cracken  had  conveyed 
to  him  157  acres  of  land,  lying  in  the  forks  of  Elkhorn. 
The  deed,  after  giving  certain  lines,  or  boundaries,  calls 
to  run  u  to  North  Elkhorn,  thence  down  the  several 
meanders  thereof,  and  binding  thereon,”  &c.  giving  cer¬ 
tain  courses  and  distances  to  the  forks,  “and  thence  up 
the  meanders  of  South  Elkhorn,”  &c.  The  defendant 
also  gave  in  evidence,  upon  the  trial,  a  record  of  the  pro¬ 
ceedings  of  Woodford  county  court,  of  July  term  1790  ; 
by  which  it  appeared  that  Sanders  had  applied  for  leave 
to  build  a  mill ;  whereupon  a  writ  of  ad  quod  damnum 
issued,  which  wras  executed  and  returned  to  the  court; 
who  thereupon  granted  him  leave  to  build  a  mijl  on  his. 
land  on  North  Elkhorn,  a  little  above  the  fork.  The  ju¬ 
ry,  among  other  things,  report,  that  they  had  proceeded 
to  value  one  acre  of  land,  the  property  of  Obediah 
M' Cracken ,  for  the  said  Sanders  to  abut  his  dan>  against, 
&c. 

Whereupon  the  plaintiff  moved  the  court  to  instruct 
the  jury,  that  the  deed  aforesaid  was  evidence  of  title  in 
the  defendant,  to  land  as  far  as  the  creek  (North  Elk¬ 
horn)  only,  and  no  farther  ;  and  that  the  channel  of  the 
stream  was  still  the  property  of  the  plaintiff ;  also,  that 
the  record  aforesaid  was  no  evidence  of  title  in  the  defen¬ 
dant  to  the  channel  of  the  stream,  or  to  any  land  on  the 
opposite  bank  ;  and  that  neither  the  deed,  or  record,  ta¬ 
ken  either  conjointly  or  separately,  was  evidence  of  such 
title.  Of  which  opinion  were  the  court,  and  directed 
the  jury  accordingly.  The  defendant  then  offered  two 
witnesses  to  prove  that  when  he  bought  the  1£7  acres  of 
land  from  Ovid  M’Cracken,  it  was  for  the  express  pur-> 
pose,  and  so  understood  between  them,  of  building  mills 
on  the  stream  ;  and  that  a  xvriting  to  that  effect,  took 
place  between  them,  which  has  since  been  destroyed  by 
accident. 


San  i>  ers 
•vs, 

M’Cracken. 


ders,  binding 
thereon,”  con¬ 
veys  no  right  to 
the  channel  or 
bed  of  the  creek 

The  record 
of  the  proceed¬ 
ings  on  a  writ  of 
ad  quod  dam- 
nur/it  for  the 
purpofe  of  ef- 
tablifhing  a  wa¬ 
ter  mill,  are  not 
in  any  refpeft 
evidence  againft 
a  psrfon  who 
was  not  in  any 
waymade  a  par¬ 
ty  thereto. 

But  howe¬ 
ver  irregular 
the  proceedings 
might  have 
been,  they  are 
conclufive  evi¬ 
dence  againft 
all  perfons  who 
were  parties 
thereto,  until  \ 
they  are  reverf-t 
ed. 

A  writing  not', 
under  feal,  and 
not  a  part  of  a 
deed  conveying 
land,  is  not  ad- 
miffible  evi¬ 
dence  to  control 
or  explain  the 
legal  import  of 
the  deed. 


The  plaintiff  objected  to  the  admission  of  this  evi¬ 
dence  ;  which  objection  was  sustained  by  the  court.  To 
these  opinions  of  the  court,  Sanders  filed  his  bill  of  ex¬ 
ceptions.  And  it  is  now  our  duty  to  review  these  opi¬ 
nions,  and  determine  whether  they  are  correct  or  not. 

We  are  clearly  of  opinion  that  the  deed  from  Ovid 
M’Cracken  to  Sanders,  calling  u  to  run  to  the  creek, 
and  down  the  creek,  with  the  meanders,  and  binding 
thereon,”  could  confer  upon  Sanders  no  title  to  the 
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Sander*  channel  of  the  stream,  or  bed  of  the  creek.  The  expres- 
M’Cracken  s^ons  m  deed  clearly  import  the  contrary.  What 
should  be  considered  the  channel  of  the  stream,  or  bed 
of  the  creek — whether  within  the  ordinary  or  low -water 
mark,  does  not  appear  to  have  been  made  a  question  on 
the  trial. 

It  is  scarcely  necessary  to  add,  that  if  the  deed  con-» 
fered  no  title  to  the  channel  of  the  creek,  it  could  not 
confer  a  title  to  any  land  on  the  opposite  side  of  the 
creek. 

We  are  also  of  opinion  that  the  record  of  Woodford 
court,  was  no  evidence  of  title  in  the  defendant,  either 
to  the  channel  of  the  creek,  or  to  any  land  on  the  oppo¬ 
site  side  of  the  creek,  against  the  plaintiff,  Ovid  M’Crac- 
ken  ;  because  he  is  neither  named  in,  nor  in  any  way 
made  a  party,  to  the  proceedings.  The  jury  condemned 
an  acre  of  land  belonging  to  Obediah  McCracken,  where¬ 
by  the  defendant  was,  or  might  have  been,  invested  with 
his  title  ;  but  he  could  not  thereby  become  invested  with 
Ovid  McCracken's  title.  It  has  been  said  at  the  bar  that 
Ovid  M’Cracken  and  Obediah  M’Cracken,  are  one  and 
the  same  person.  This  is  not  proved,  and  we  cannot 
presume  it ;  they  are  distinct  and  entirely  different 
names. 

The  act  of  Virginia,  of  1748,  relied  on  at  the  bar,  was 
repealed  by  the  act  of  1785,  chap.  82,  in  which  it  is  re¬ 
quired  that  a  person  applying  for  leave  to  build  a  mill, 
shall,  at  least,  own  the  land  on  one  side  of  the  stream, 
and  that  the  bed  of  the  stream  be  in  himself  or  the  com¬ 
monwealth  ;  neither  of  which,  as  to  the  bed  of  the 
stream,  was  the  case  in  the  present  instance. 

But  we  do  not  go  upon  that  ground.  However  irre¬ 
gular  the  proceedings  might  have  been,  if  Ovid  M’¬ 
Cracken  had  been  in  any  way  made  a  party  thereto,  we 
would  have  held  him  bound  thereby,  until  reversed  by 
writ  of  error  or  appeal..  We  go  upon  the  ground,  that 
he  being  no  way  a  party  to  the  proceedings,  his  legal 
title  could  not  thereby  be  divested,  under  the  act  of  Vir¬ 
ginia  concerning  mills. 

We  are  also  of  opinion  that  the  court  properly  re¬ 
jected  the  proof  of  the  writing  offered  by  Sanders. 
That  writing  does  not  appear  to  have  been  indorsed  up- 
,  on  the  conveyance  ;  nor  does  it  appear  to  have  been  un- 
def  §,eal.  It  was  therefore  neither  a  deed  itself,  nor  part 
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of  tlie  deed  of  conveyance.  It  could  confer  no  legal  Sanders 
title  ;  and  the  party’s  remedy  upon  it,  if  he  has  any,  is  m’Cracken, 
in  equity. - Judgment  affirmed. 

The  cause  was  argued  by  J\V Kinleij  for  the  appellant, 
and  Marshall  for  the  appellee. 


COUCHMAN  vs:  THOMAS. 

THIS  was  an  appeal  from  a  decree  of  the  Bourbon  An  entry  de¬ 
circuit  court,  u  in  which  the  chief  justice  and  second  pendant  on  de¬ 
judge  could  not  with  propriety  adjudicate  ;”  and  there-  toriety^hddin- 
fore  refused  to  sit.  Whereupon  the  other  two  judges,  (ufficient. 

(u  not  bine:  also  disqualified,”)  constituted  the  court  for  ,  An  entry> 

\  ,  ,9  ,  .  ^  ,  r  ,  ,  be  valid,  mult 

the  trial  of  this  cause ,  according  to  the  act  or  assemoly,  call  t-or  a  noto_ 
in  such  case  made  and  provided.*  rious  object,  or 

The  case  was  as  follows  : — Philemon  Thomas  exhi-  give  a  corredt 
bited  his  bill  in  chancery  against  Malachiah  Couchman,  jt*  ,^1°”  p°! 
who  had  obtained  the  elder  grant  upon  an  entry  in  said  fit  ion  to  a  noto. 
Couchman’s  name,  for  500  acres,  praying  a  conveyance  ri°us  obje<a* 
of  so  much  of  the  said  land,  as  should  fall  within  the  en-  whkhhas^no- 
try  of  John  Tabb  for  5000  acres,  made  the  24th  De-  torious  name, 
cember  1782,  by  virtue  of  which  the  complainant  claims.  ^oul|j  be^ei 
This  entry  is  in  the  words  and  figures  following  :  name/ or  a  de- 

“  John  Tabb  enters  5000  acres  of  land,  part  ofatrea-  fcription  given 
sury  warrant.  No.  9793,  beginning  at  two  white-ash  sap-  01  ,1C  whlch 

J  c  / ,  ?  ,  °  T r  ,  i  could  not  mil¬ 

lings  from  one  root,  with  the  letter  Iv.  marked  on  each  lead 

of  them,  corner  to  said  Tabb’s  1 0,000  acres  entry  ;  thence  Untrue  de- 

with  a  line  of  said  entry,  N.  45  E.  the  whole  length  fcrlpuon,  may 

,  -  -  t  r  i  ,  c  i  oe  aided  byclear 

thereof  ;  thence  extending  from  each  end  of  this  line,  pro0f  of  general 

at  right  angles,  N.  45  W.  for  quantity  ;  to  be  laid  off  notoriety  in  the 
in  one  or  more  surveys,  excluding  all  legal  prior  claims.”  °bje<3  cailedfor. 

The  entry  of  10,000  acres,  alluded  to  in  the  former 
entry,  was  made  on  the  same  day,  and  upon  a  treasury 
warrant ;  and  according  to  the  copy  exhibited  by  the 
complainant,  was  “  to  be  laid  off  in  one  or  more  surveys, 
lying  between  Stoner’s  fork  and  Hinkston's  fork,  begin¬ 
ning  about  4  or  5  miles  nearly  N.  E.  of  Har rod’s 
lick,  at  two  white-ash  saplings  from  one  root,  with  the 
letter  K.  marked  on  each  of  them,  standing  at  the  forks 
of  a  west  branch  of  Hinkston’s  fork,  and  on  the  east  side 

*  See  ads  of  1807,  chap.  12,  §  2,  page  28. 

The  chief  juftice’s  father  was  interefted  in  the  queftion  to  be  decided  i* 
fhis  caufc  5  and  the  fecund  judge  had  been  couufei  in  it. 
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Couchman  0f  t]ie  branch  ;  then  running  a  line  from  said  white-ash 
Thomas;  saplings  S.  45  E.  1,600  poles  ;  then  extending  from  each 
end  of  this  line  N.  45  E.  down  the  branch,  until  a  line 
nearly  parallel  to  the  beginning  line,  shall  include  the 
quantity  of  vacant  land,  exclusive  of  all  prior  claims.” 

By  reference  to  copies  of  this  entry,  formerly  taken  ; 
by  depositions  ;  by  a  copy  in  the  hands  of  the  complain¬ 
ant  himself,  before  the  commencement  of  this  suit;  and 
from  an  inspection  of  the  original  entry,  in  the  survey¬ 
or’s  book  ;  (had  in  the  circuit  court ,  and  again  in  this 
court ;  by  a  subpoena  duces  tecum ,  to  the  surveyor)  ;  it 
clearly  appeared,  that  the  figures  “  6  n  and  “  7,”  in  the 
original  entry,  have,  by  some  person,  been  changed,  long- 
subsequent  to  the  making  of  the  entry,  for  4  and  5. 
The  entry,  then,  when  restored  to  the  true  reading, 
would  be,  u  Beginning  about  6  or  7  miles  nearly  north¬ 
east  from  Harrod’s  lick,”  &c. 

The  evidence  established  the  following' facts  : — The 
forked  ash,  or  ash  saplings,  claimed  as  the  beginning  of 
Tabb’s  said  entries,  were  marked  by  Simon  Kenton,  in 
August  1781,  with  the  letter  K.  on  each  fork.  The  fork 
is  14  inches  from  the  ground.  George  Hart  was  the 
only  person  with  Kenton  at  the  time. 

This  beginning  is  three  miles  and  150  poles  distant 
from  Harrod’s  lick. 

The  course  from  the  lick  to  the  tree  or  trees,  is  north 
51  1-2  degrees  east. 

The  tree  stands  on  the  east  side  of  a  creek  running 
into  Hinkston,  on  the  south  side  ;  and  stands  four  poles, 
below  the  fork  of  the  creek. 

Phis  creek  was  well  known  at  and  before  the  date  of 
Tabb’s  entries,  and  ever  since,  by  the  name  of  Clear 
creek. 

A  line  from  Harrod’s  lick,  north  54  east,  will  cross 
Hinkston,  at  the  distance  of  1,646  poles,  or  5  1-8  miles 
and  6  poles. 

The  land  between  Harrod’s  lick  and  the  beginnings  of 
Tabb’s  surveys,  was  thickly  set  with  cane,  even  as  late 
as  1795. 

Some  of  the  witnesses  speak  of  a  trace  from  Harrod’s 
lick  to  Hinkston,  and  passing  within  a  few  steps  of  the 
ash  tree,  or  ash  saplings,  as  they  are  called,  as  early  as 
1781,  though  dull  on  the  dividing  ridge. 

Harrod’s  lick,  Stoner’s  fork,  and  Hinkston’s  fork, 
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have  been  generally  known  and.  so  called,  before  and 
since  the  date  of  T  abb’s  entries. 

From  Harrod’s  lick  to  the  farther  extremity  of  Couch- 
man’s  survey,  does  not  exceed  4  1-2  miles. 

Two  or  three  witnesses  swear,  that  at  their  first  travel¬ 
ling  from  Harrod’s  lick  to  the  forks  of  Clear  creek,  they 
estimated  it  from  six  to  eight  miles. 

Clear  creek,  from  the  connected  plat,  shewed  no  other 
division  of  its  waters,  that  deserved  the  name  of  forks  ; 
the  tributary  streams  being  inconsiderable  in  size.  Its 
general  course  from  the  head  to  the  mouth  was  nearly 
north-east ;  but  owing  to  a  considerable  bend  in  the 
creek,  it,  at  about  100  poles  below  the  forks,  turned  to 
the  north  of  a  north-east  course  from  the  forks,  and  con¬ 
tinued  to  its  mouth,  to  vary  more  considerably  from  that 
course. 

The  evidence  as  to  the  notoriety  of  the  ash  saplings, 
was  to  the  following  amount  : — Questions  by  Thomas, 
the  complainant,  to  William  Ciinkingbeard,  in  a  deposi¬ 
tion  taken  at  the  forks  of  Clear  creek  :  u  Was  not  this 
place  generally  known,  and  the  saplings  marked  with 
the  letter  K.  to  the  hunters  at  Strode’s  station,  as  a  place 
of  notoriety,  as  early  as  the  years  1781  and  1782? 
A.  “  Yes.”  To  Isaac  Ciinkingbeard,  at  the  same 
place  :  w  Were  not  these  saplings  and  this  fork  of  the 
creek,  a  place  of  notoriety  amongst  the  people  of  Strode’s 
station,  as  early  as  the  fall  of  1782  ?”  A.  u  The  iorks 
of  the  creek  were,  and  I  have  heard  the  ash  saplings 
talked  of  as  early  as  that  time,  I  think.”  This  witness^ 
says,  in  two  of  his  depositions,  of  June  1802,  and  of 
January  1804,  that  he  thinks  he  “  saw  the  ash  saplings 
as  early  as  1783,  or  thereabouts,  and  might  have  seen 
them  sooner  and  in  another  deposition  of  March 
1804,  he  says,  “  I  think  I  saw  them  as  early  as  the  be¬ 
ginning  of  1782,  upon  second  recollection.” 

To  Joshua  Stamper,  at  the  same  place  :  u  How  early 
do  you  think  these  trees  were  generally  talked  of  in 
Strode’s  station,  by  the  hunters  ?”  Answer.  u  In  the 
year  1781,  or  at  farthest,  early  in  1782.”  u  Did  not 
this  place  become  more  talked  of,  in  consequence  of 
those  trees  being  marked  here  ?”  Answer.  u  When 
we  were  describing  the  place,  we  would  sometimes 
speak  of  the  forks  of  the  creek,  and  sometimes  of  the 
.marked  saplings  at  the  forks  of  the  creek  at  which ,  I 
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think,  both  the  forks  of  the  preek  and  the  marked  sap¬ 
lings,  was  notorious  amongst  the  hunters  at  Strode’s  sta¬ 
tion.” 

This  witness  farther  says,  upon  interrogations,  that 
the  saplings  were  described  as  standing  at  the  forks  of 
Clear  creek  ;  and  that  the  forks  were  generally  so  called 
by  the  hunters  at  Strode’s  station,  as  early  as  1781,  and 
ever  since. 

Five  or  six  witnesses  who  resided  at  Strode’s  station, 
and  were  acquainted  with  the  woods  in  the  quarter  of 
the  country  where  this  land  lay,  state  that  they  knew 
nothing  of  the  ash  saplings,  nor  of  the  forks  of  Clear 
creek,  until  1  783,  or  later,  though  most  of  them  knew 
of  Clear  creek. 

The  Bourbon  circuit  court  sustained  Tabb’s;  entry  ; 
from  which  decree,  Couchman  appealed. 

Clay,  for  the  appellant. — That  the  entry  of  Tabb  for 
10,000,  on  which  the  one  now  in  question  depends,  has 
been  altered,  is  apparent  from  the  inspection  which  the 
court  has  had  of  the  original ;  and  it  is  also  made  out 
by  proof  of  what  the  entry  was,  before  altered.  I  shall 
not  contend  that  an  alteration  of  an  entry  by  a  stranger 
to  it,  without  the  assent  of  those  interested,  will  destroy 
it.  But  if  the  alteration  be  made  by  those  interested  in 
the  entry,  or  by  their  assent,  it  must  destroy  the  entry, 
under  the  well  settled  common  law  principle,  that  no 
man  shall  have  the  benefit  of  a  writing  which  he  has  al¬ 
tered  in  a  material  part. 

The  record  shews  that  the  complainant  is  interested 
in  the  entry  of  10,090  acres,  as  well  as  the  one  imme¬ 
diately  before  the  court  ;  that  he  knew  what  the  entry 
was,  as  it  was  originally  made  ;  and  yet  he  has  filed  his 
bill,  claiming  under  this  entry,  in  its  forged  shape. 
From  this,  his  assent  to  the  alteration  may  be  infered  ; 
and  it  is  sufficient  to  prevent  his  having  the  benefit  of  it, 
in  a  court  of  equity. 

If,  however,  Thomas  can  claim  the  benefit  of  this  en¬ 
try,  it  is  one  which  cannot  be  supported.  It  is  material¬ 
ly  defective  in  not  calling  for  Clear  creek  by  its  appro¬ 
priate  and  well  known  name,  and  must  meet  the  fate  of 
Doran’s  entry  in  the  case  of  Doran  and  Ashley  vs,  Craig 
and  Johnson  (a),  ,  ,  . 

This  entry  is  equally  defective  in  the  other  descrip¬ 
tions  given,  by  which  to  find  it.  The  course  is  mater 
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Hally  variant,  and  the  distance  fails  far  short  of  that  call¬ 
ed  for.  So  deceptive  are  these  calls,  when  all  combin¬ 
ed,  that  no  person  would  have  thought  of  looking  for 
the  marked  trees  on  Clear  creek  ;  a  stream  well  known 
by  that  name. 

This  court  has,  in  the  case  of  Smith  vs.  Smith  and 
others  («),  said  that  a  subsequent  locator  would  have 
considered  himself  perfectly  safe,  in  locating  lands  in 
9  1-2  miles  of  Pittman’s  station,  when  the  entry  in  ques¬ 
tion  then,  called  to  lie  15  miles  from  the  station.  So 
here,.  Couchman  felt  himself  perfectly  safe  in  appropria¬ 
ting  land  within  four  and  a  half  miles  of  Harrod’s  lick, 
when  Tabb’s  entries  called  to  lie  six  or  seven  miles  from 
it. 

If  any  reliance  is  placed  on  the  call  in  this  entry,  to  lie 
between  Hinkston  and  Stoner,  it  would  go  equally  to' 
prove  that  no  part  of  the  land  should  lie  over  Hinkston, 
as  to  shew  that  the  beginning  should  not  be  beyond 
Hinkston.  But  acceding  to  that  rule,  it  would  make  the 
beginning  within  a  few  poles  of  Harrod’s  lick :  much 
nig  Heir  than  the  opposite  party  will  be  willing  to  admit. 

If  this  entry  be  defective  in  every  call  of  description, 
it  cannot  be  supplied,  on  the  foundation  of  the  notoriety 
of  the  marked  trees.  The  evidence  is  too  weak  to  ad¬ 
mit  of  any  doubt.  The  eases  of  Speed  vs.  Wilson  (7>), 
and  Craig4  and  Johnson  vs.  Doran  and  Ashley  (c),  were  ! 
much  better  supported  by  proof,  but  were  held  insuffi¬ 
cient. 

Bledsoe  and  Allen ,  for  the  appellee. — The  entry  which' 
lias  been  altered,  is  not  the  one  Thomas  claims  under  in 
this  su,it.  And  in  filing  his  bill,  he  could  not  exhibit  it 
•in  any  other  words  than  those  in  which  it  was  certified  to 
\  him  by  the  surveyor.  But  this  is  not  a  point  made  by 
the  pleadings  in  the  cause.  Couchman,  in  his  answer, 
does  not  charge  Thomas  with  making  the  alteration,  nor 
assenting  to  it ;  and  not  having  made  it  a  point  in  the 
pleadings,  it  cannot  avail  in  argument.  If  the  point  had 
been  made,  the  complainant  could,  and  would  have  re¬ 
pelled  it  successfully. 

Whenever  course  and  distance  in  an  entry,  are  used 
vas  general  or  descriptive  calls,  they  must  not  be  too  ri¬ 
gidly  adhered  to — See  the  case  of  Taylor's  heirs  vs. 
Kincaid  (7/).  Even  in  the  special  or  locative  calls  of  an 
'£ntry,  if  it  is  evident  the  locator  was  mistaken  in  one  of 
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them,  you  will  deviate  from  it,  or  reject  it ;  as  in  Paw¬ 
ling  vs.  Meriwether'* s  heirs ,  Hughes  14,  \5—-Consil!a 
vs,  Briscoe ,  ibid  45 — Kenton  vs,  3P Connelly  ibid  134t» 
The  description  of  course  here,  is  not  “  north-east ,  but 
“  nearly  north-east which  would  inform  a  subsequent 
locator  that  he  , was  not  to  confine  his  searches  to  the  due 
north-east  course,  but  was  to  range  a  few  degrees  from 
it.  This  call  was  correct  in  this  respect,  for  the  corner 
is  within  six  and  a  half  degrees  of  the  due  north-east. 

The  call  here  for  distance,  is  one  well  accounted  lor. 
In  giving  distances  by  estimate,  if  your  estimate  is  such 
as  others  travelling  the  same  rout  would  make,  it  is  a 
description  better  calculated  to  enable  an  inquirer  to 
find  the  object  called  for,  than  if  the  true  distance  were 
given.  Here  the  difficulty  of  travelling  through  the 
Cane,  was  such,  that  no  person  who  travelled  it,  about 
the  time  of  making  Tabb’s  entry,  estimated  it  less  than 

the  distance  we  call  for.  ;  . 

But  if  any  persons  had  taken  a  compass  and  chain, 

they  would  have  struck  Hinkston  before  they  had  reach¬ 
ed  the  distance  called  for.  They  would  at  once  have 
concluded  that  the  locator  of  Tabb’s  entry  was  mistaken 
as  to  distance  ;  for  the  call  lying  between  Stoner  and 
Hinkston,  is  not  to  be  disregarded  m  searching  lor  the 
beginning.  A  locator  might  easily  be  mistaken  as  to 
the  distance  Hinkston  was  from  his  beginning  ,  ut  le 
Could  not  be  mistaken  as  to  which  side  ol  Hinkston  it 
was.  No  candid  man  can  take  Tabb’s  entry,  and  say 
he  would  look  on  the  north-east  side  of  Hinkston,  lor  the 
beginning.  But  when  the  beginning  is  obtained,  as  the 
entry  gives  course  and  distance  lor  its  figure,  it  mUst 
pursue  them,  though  they  would  cross  Hinkston  :  lor 
the  mistake  of  the  locator  as  to  the  quantity  ot  land  be¬ 
tween  his  beginning  and  Hinkston,  cannot  alter  the  s  ape 
which  he  has  given  to  his  entry,  nor  curtail  his  quantity 

—See  South  vs.  Bowles ,  Pr.  Dec.  32. 

The  case  of  Smith  vs.  Smith ,  fcfc.  has  been  relied  up¬ 
on,  as  to  the  call  for  distance  in  this  case.  There  the 
court  say,  that  after  an  inquirer  had  gone  the  distance 
called  for  ,  and  searched  for  the  object  designated,  he 
had  nothing  to  induce  him  to  search  short  of  that  dis- 
.  tance.  If  in  that  entry  there  had  been  any  thing  to  have 
directed  him  back,  the  entry  would  have  been  saved. 
But  here,  Hinkston  was  a  barrier  before  the  inquirer 
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reached  the  distance  called  for ;  and  at  once  directed 
2iim  to  look  nearer  to  Harrod’s  lick.  The  call  for  a 
west  branch  of  Hinkston,  forbid  his  crossing  it. 

The  mistake  in  distance  could  not  therefore  mislead. 
The  next  inquiry  would  be  for  the  forks  of  u  ,a  west 
branch  of  Hinkston’s  fork.”  The  connected  plat  deli¬ 
neates  all  the  water  courses  that  are  near  to  the  course 
called  for.  Clear  creek  and  Brush  creek,  are  the,  only 
west  branches  of  Hinkston  that  are  in  that  quarter.  But 
Brush  creek  does  not  run  N-  E.  as  called  for  in  the  en¬ 
try  ;  and  it  has  no  forks  to  it  that  could  mislead.  But 
if  it  had  a  fork  near  the  course  and  distance  called  for, 
no  marked  trees,  such  as  are  described  in  this  entry, 
would  have  been  there  found.  Besides,  a  Nr.  E.  course 
from  Harrod’s  lick,  will  cross  Clear  creek,  but  will  not 
touch  Brush  creek.  Clear  creek,  therefore,  is  the  only 
branch  of  Hinkston  that  an  inquirer  would  be  led  tou 
It  has  a  fork,  or  junction  of  two  of  its  streams,  nearly 
of  a  size  by  nature,  that  could  not  be  mistaken.  It  has 
but  one  ;  for  the  other  streams  that  empty  into  it,  are 
■too  small  ever  to  have  received  the  name  of  forks ;  or  to 
have  induced  any  hesitation  as  to  them, 

Tabb’s  entry  calls  to  run  north-east  down  the  branch. 
The  general  course  of  Clear  creek  is  nearly  N.  E.  and 
its  course  for  one  hundred,  poles  from. its  forks,  is  N.  E. 
Add  to  this,  that  when  at  the  forks,  the  marked  trees 
called  for  were  at  the  spot,  and  were  too  remarkable  by 
nature  and  by  art,  to.be  mistaken. 

They  indubitably  identify  the  beginning  called  for. 
It  is,  however,  objected  that  we  have  not  called  for 
Clear  creek  by  its  appropriate  name.  It  is  not  necessa¬ 
ry  to  call  for  an  object  by  it's  proper  name,  provided  such 
words  of  description  are  used  as  will  lead  to  it,  and  will 
„  suit  no  other  place— See  Bryan  and  Smith  vs,  Bradford 
and  Gatewood,  Hughes  55-~Smith  vs,  Evans ,  ibid  88 — 
Taylor's  heirs  vs,  Kincaid  (a), 

,  We  have  shewn  that  the  object,  called  ,  for  as  nearly 
N.  E.  from  Harrod’s  lick,  is  in  six  and  a  half  degrees  of 
due  N.  E.  That  the  mistake  in  distance  is  corrected  by 
the  other  calls.  That  Clear  creek  is  the  only  west  branch 
of  Hinkston  in  the  course  called  for,;  that  its  running  a 
N.  E.  course,  and  its  forks  fit  the  entry,  while  the  mark¬ 
ed  trees  identify  the  spot;  and  that  no  other  stream 
.^|i  the  entry  in  any  bpe  particular.  If  these  combined 
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Couchman  wj{l  not  supply  the  call  for  Clear  creek  by  its  acquired 
Thomas  name,  and  save  this  entry,  few  entries,  dependant  on  de¬ 
scription,  can  be  supported.  But  the  decisions  of 
this  court  have  supported,  not  destroyed,  entries  depen¬ 
dant  on  description  only — Young  &c.  vs .  Burton ,  Pr. 
Dec.  327 — ■ Johnson  vs.  Nall ,  ibid  393 — Watkins  vs. 
Moore ,  ibid  390. 

But  this  entry  was  not  dependant  on  description  alone. 
The  object  called  for,  had  acquired  considerable  notori- 
ety  before  making  Tabb’s  entry,  as  is  proved  by  several 
of  the  depositions  This  would  greatly  assist  in  support¬ 

ing  the  entry,  and  supply  any  defect  in  its  description, 
if  it  should  stand  in  need  of  any  aid. 
jprihab.  Talbot ,  in  reply — If  it  be  a  sound  rule  of  equity,  that 
a  complainant  must  come  into  chancery  with  clean  hands, 
or  he  shall  not  be  relieved  ;  the  complainant  cannot  be 
♦  entitled  to  recover  here.  He  comes  in  claiming  under 

a  forgery.  It  cannot  alter  the  case,  that  the  forgery  is 
not  in  the  entry  immediately  before  the  court,  but  in  one 
on  which  it  depends.  The  complainant  is  interested  in 
that  entry,  and  the  alteration,  if  it  had  passed  unnoticed, 
was  equally  as  advantageous  for  this  entry  as  for  that. 
The  soundest  dictates  of  morality,  require  that  those  who 
claim  through  a  fraud  or  forgery,  should  fail  oi  their 
ends  ;  and  as  they  have  dishonestly  grasped  at  more 
than  was  their  right,  the  door  of  equity  should  be  shut 
against  them. 

This  entry  is,  however,  vague,  and  cannot  be  support¬ 
ed.  The  call  for  course  must  either  be  taken  for  a  call 
for  due  north-east,  or  it  gives  the  range  of  a  quadrant 
between  north  and  east.  If  the  former  is  taken,  the 
course  will  not  lead  to  the  object  called  tor  :  if  the  latter, 
it  is  too  indefinite  and  uncertain,  and  the  range  to  search 
for  the  object  too  large,  to  support  the  entry. 

The  call  for  distance  is  equally  fatal.  It  would  lead 
you  miles  beyond  the  object  now  claimed.  It  is  in  vain 
for  the  other  side  to  contend  that  the  call  u  lying  between 
Hinkston  and  Stoner,’5  is  to  control  the  distance.  Look 
at  the  connected  plat,  and  the  survey  as  made  and 
claimed  by  them,  crosses  Hinkston’s  fork.  This  latter 
call  is,  therefore,  abandoned  by  them,  as  impossible  to  be 
complied  with,  when  they  come  to  give  figure  to  their 
survey.  Surely  a  call  cannot  be  a  good  one,  and  a  bad 
one,  at  the  same  time.  It  cannot  be  both  correct  and 
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fallacious*  Abandon  it  entirely,  and  it  leaves  the  dis¬ 
tance  called  for  uncontrolled  ;  give  it  lull  effect,  and  it 
•will  bring  their  beginning  within  one  eighth  of  a  mile  of 
Harrod’s  lick. 

If  this  call  would  have  any  effect,  it  would  he  to  in¬ 
duce  an  inquirer  to  disbelieve  that  the  spot  now  claimed 
was  the  place  intended,  as  from  it  the  survey  could  not 
be  made  as  called  for,  and  lie  between  Hinkston  and  Sto¬ 
ner. 

In  the  case  of  Smith  vs.  Smith  and  others ,  the  entry 
described  the  spring  and  marked  tree  correctly,  as  being 
about  one  quarter  of  a  mile  from  Sinking  creek,  and  on 
the  south  side.  But  the  distance  from  Pittman’s  station 
proved  to  be  about  one  third  less  than  called  for.  That 
error  was  fatal  to  that  entry ;  and  shall  this,  in  which 
the  mistake  is  one  half,  be  held  a  good  one  ?  It  cannot. 

The  call  for  a  west  branch  of  Hinkston,  -would  naturally 
convey  the  idea  to  an  inquirer,  that  it  was  a  stream  that 
had  not  acquired  a  name  ;  and  therefore,  could  not  be 
designated  by  one  ;  and  on  this  account  would  lead  a 
subsequent  locator  to  examine  other  branches,  and  not 
the  well  known  stream,  Clear  creek.  It  is  the  deception 
which  the  omission  to  call  by  the  appropriate  name  pro¬ 
duces,  that  renders  it  fatal — See  Speed  vs.  Wilson  ( a ). 
There  is,  however,  no  proof  here,  that  Clear  creek  was 
called  by  the  name  of  a  west  branch  of  Hinkston  ;  and 
without  proof,  you  cannot  know  the  fact  to  be  so. 
Couchman’s  entry  calls  it  a  south  branch. 

If  this  entry  is,  th^n,  shewn  to  be  destitute  of  correct 
description,  it  is  chimerical  to  attempt  establishing  it,  by 
the  notoriety  of  the  ash  saplings. 

These  little  trees  were  not  objects  calculated  to  ex¬ 
cite  attention.  Their  forks  possessed  no  magnetic  quali¬ 
ty,  which  was  to  attract  the  woodsman  to  them.  If  the 
imagination  of  gentlemen,  could  transform  them  into 
ancient  oaks  and  elms,  and  the  rough  hunters  into  early 
Britons,  and  make  this  the  spot  where  they  retired  to  per¬ 
form  their  druidical  rites ;  you  might  then  credit  the  sem¬ 
blance  of  notoriety  which  some  of  the  witnesses  give  to 
this  place  ;  but  without  some  such  effort  ot  the  fancy, 
you  will  find  in  those  depositions,  an  attempt,  by  leading 
questions,  put  to  willing  witnesses,  to  prove  what  is  in¬ 
credible  in  itself,  and  preposterous  in  the  extreme.  The 
face  of  the  country  ;  the  pursuits  of  the  woodsman,  for- 
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Couch  man  bid  the  idea.  In  addition  to  this,  six  or  eight  hunters, 
Thomas,  who  were  conversant  in  this  quarter  of  the  country, 
swear  that  they  had  never  heard  of  them  at  the  date  of 
the  complainant’s  entry. 

Judge  Bibb,  delivered  the  opinion  of  the  court.— 
After  a  statement  of  the  case*  in  substance  as  above,  it 
proceeded  as  follows  : 

Upon  the  subject  of  the  complainant’s  claim,  two  points 
have  been  principally  urged. 

1st.  That  the  entry  of  Tabb,  is  vague  and  uncertain, 
and  therefore  void. 

2dly.  Although  there  is  no  proof  of  the  complainant’s 
having  altered  the  entry ;  yet,  as  he  claims  by  his  own 
shewing,  a  part  of  both  entries,  and  exhibited  in  his  bill, 
the  entry  as  altered,  with  full  knowledge  of  the  altera¬ 
tion  ;  that  therefore,  he  has  made  void  any  equitably 
claim  to  which  he  might  otherwise  have  been  entitled. 

The  first  question,  is,  must  these  entries  of  Tabb  be 
adjudged  vague  and  uncertain  P  We  say  entries,  be¬ 
cause  the  entry  for  the  5,000  acres  calls  for  that  of  the 
10,000  acres,  and  the  latter  must  therefore  be  taken,  in 
conjunction  with  the  former.  If  the  beginning  corner 
to  these  entries  be  giveny  and  the  quantity  to  be  laid  off 
is  also  considered  as  definite,  the  calls  for  course  and 
distance,  as  a  base  whereon  to  construct  a  figure  with 
two  right  angles,  would  appear,  of  themselves,  special 
and  precise.  But  ought  this  postulatum  to  be  granted  ? 

By  the  act  of  the  Virginia  legislature  establishing  thp 
onavTof  v^’  land"°ffice  the  holder  of  a  treasury  warrant  is  requi- 
ginia,  p.  95, §  3  red  to  u  direct  the  location  thereof  so  specially  and  prer 
—Atls  of  Ken.  cisely  as  that  others  may  be  enabled,  with  certainty,  to 
pUC88y°  §I7i66  1  *ocate  other  warrants  on  the  adjacent  residuum.”  A  re- 
Brad.’  309!  ’  1  ference  to  obscure  and  hidden  objects,  known  to  the  lor 
cator  only,  and  without  proper  directions  for  finding 
them  ;  could  not  satisfy  these  requisitions  of  the  law, 
how  precisely  soever  the  figure  of  the  land  may  be  de¬ 
scribed,  when  the  beginning  is  ascertained.  For  such  a, 
reference  to  obscure  objects,  although  it  would  enable 
the  locator  himself  to  appropriate  the  adjacent  residuum, 
would  not  enable  others  to  do  it.  An  obligation  to  avoid* 
such  a  location,  would  be  as  unreasonable  and  as  unjust 
as  the  laws  of  that  tyrant  who  promulgated  his  intention^ 
only  by  writing  in  the  smallest  hand,  and  hanging  them 
©,n  inaccessible  heights.  To  enable  others,  therefore,  to 
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appropriate  the  adjacent  residuum,  with  certainty,  loca-  CovdimA* 
tions  must  have  proper  reference  to  known  and  certain  T  HOM  A!» 
objects,  which  shall  serve  as  indices  to  the  particular 
tract  of  land  intended  to  be  located. 

This  embraces  the  doctrine  of  notoriety ,  which  is  in¬ 
terwoven  with  the  principles  and  rules  of  decision,  upon 
conflicting  claims  ;  derived  through  different  channels 
from  the  commonwealth  ;  and  which  resembles,  in  some 
feint  degree,  the  doctrine  of  notice  to  purchasers  deri¬ 
ving  title  through  the  same  channel. 

To  this  test  the  complainant’s  claim  must  be  brought 
—Do  the  expressions  in  the  entries  of  Tabb  properly 
direct  to  the  beginning  assumed?  Were  the  calls  in 
these  locations,  calculated,  in  the  year  1782,  to  apprize 
the  holder  of  another  warrant,  that  the  land  in  contro¬ 
versy  was  appropriated,  provided  he  made  reasonable 
inquiry  ?  Hinkston,  Stoner,  and  Harrod’s  lick,  being 
confessedly  notorious,  at  and  before  the  date  of  Tabb’s 
entries,  are  therefore  fit  subjects  to  be  used  in  general  de¬ 
scription,  or  in  special  direction  :  and  it  must  also  be  con¬ 
fessed,  that  two  ash  saplings,  surrounded  by  the  other 
trees  of  the  forest,  and  by  a  wide  and  extended  cane- 
brake  also,  distinguishable  from  other  saplings  only  by 
the  letter  K.  marked  upon  them  with  a  knife,  and  by 
the'  circumstance  of  their  growing  from  one  root,  are 
objects  of  no  natural  notoriety  ;  and  can  give  notice  to 
other  holders  of  land  warrants,  only  in  proportion  to  the 
accuracy  with  which  they  may  have  been  described,  by 
proper  reference  to  objects  of  notoriety;  or  to  their  own 
acquired  notoriety  ;  or  to  a  combination  of  both. 

Let  us  inquire,  first,  whether  the  assumed  beginning 
has  been  described  by  the  locations  of  Tabb,  by  the  just 
relation  it  bears  to  those  objects  which  are  refered  to.^ 

Secondly,  what  notoriety  it  had  acquired  at  the  date  of 
the  locations. 

The  first  expressions  in  the  entry  of  10,000  acres, “  to 
be  laid  off  in  one  or  more  surveys,  lying  between  Sto¬ 
ner’s  fork  and  Hinkston’s  fork,”  at  first  blush,  seem  in¬ 
tended  only  as  general  direction,  to  lead  into  that  sec¬ 
tion  of  the  country  which  is  embraced  between  those 
two  sti  earns  ;  but  when  combined  with  the  distance  from 
Harrod’s  licit  to  one  part  of  Hinkston,  and  with  the 
length  of  the  lines  of  a  survey  required,  so  as  to  give  the 
quantity,  they  have  been  brought  to  bear  on  the  entry', 
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cm  either  side,' as  giving  aid  in 'Upholding  dr  destroying 
it.  If  they  are  to  he  considered  as  informing  us  that  the 
whole  survey  is  to  lie  between  Stoner  and  Hinkston  ;  and 
that  one. or  other  of  the  lines  of  1000  poles  in  length,  is 
to  be  terminated  by  Hinkston,  then  to  include  the  land 
m  contest,  the  extremity  of  the  survey  would  be  nearer 
to  ilarrod’s  lick,  than  the  beginning  called  for,  in  the 
proportion  of  five  and  one-eighth,  or  five  and  a  half,  to 
six  or  seven.  In  fact,  such  a  construction  would  make 
the  beginning  in  north  latitude,  somewhere  not  exceed¬ 
ing  646  poles,  or  two  miles  and  six  poles  from  Harrod’s 
lick.  This  is  upon  the  supposition  that  the  figure  of  the 
survey  is  to  be  right  angles  ;  and  for  no  more  nor  less 
than  the  quantity  located.  But  if  the  expressions  “  near¬ 
ly  parallel  to  the  beginning  line,”  as  used  by  the  locator, 
are  to  be  considered  as  flexible,  so  as  to  accommodate 
themselves  to  the  meanders  of  Hinkston  ;  or  that  the 
quantity  of  land  must  be  diminished  by  the  nearer  ap¬ 
proach  of  Hinkston  to  Iiarrod’s  lick,  than  was  expected  ; 
then  it  cannot  be  ascertained  how  much  the  line  upon 
the  given  course  N.  45  E.  is  to  be  shortened,  until  the 
beginning  is  found. 

If  the  beginning  only,  and  not  the  whole  survey,  is  to 
be  between  Hinkston  and  Stoner,  then,  those  expres¬ 
sions  can  be  oi  no  other  assistance,  than  to  confine  the 
search  to  the  south  side  of  Hinkston.  But,  in  either  of 
those  cases,  a  locator, searching  for  the  beginning,  would 
receive  no  additional  light,  whereby  to  find  it ;  but 
would  be  perplexed  and  confused  by  their  inconsistency 
with  the  next  expressions  in  the  entry. 

These  are,  u  Beginning  about  six  or  seven  miles  near¬ 
ly  N.  E.  of  Harrod’s  lick.” 

If  a  locator,  giving  the  utmost  latitude  to  these  ex¬ 
pressions,  had  taken  upon  himself  to  search  within  the 
quadrant  from  north  to  east,  the  space  between  a  circle 
with  a  radius  ol  six  miles,  and  another  with  the  radius 
of  seven  miles,  making  Harrod’s  lick  the  common  cen.- 
ire,  he  would  not  have  iohnd  these  ash  saplings  j  the  ra¬ 
dius  of  them,  from  the  lick,  being  only  three  miles  and 
one  hundred  and  fifty  poles.  And  yet  to  require  such 
diligence  of  him,  would  be  unreasonable,  and  not  war r 
ranted  by  the  expressions  of  the  land  law 4  and  it  is  evi¬ 
dent  that  the  distance  alone  from  the  lick,  without  any 
course,  would  impose  upon  a  locator  a  search  for  the 
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beginning,  not  less  unreasonable.  It  is  necessary  then, 
to  affix  some  reasonable  bounds  to  the  expressions 
“  nearly  N.  E .”  and  u  about  six  or  seven  miles.”  These, 
it  must  be  admitted,  are  uncertain  ;  but  the  locator  is 
endeavoring  to  arrive  at  a  certain  beginning  ;  and  if 
these  expressions  can,  by  reasonable  construction,  point 
the  way,  he  ought  to  have  the  benefit  of  them. 

What  course  from  Harrod’s  lick  should  be  called 
u  nearly  N.  E.  ?”  This  question  is  of  importance  ;  be¬ 
cause  a  small  variation  at  the  outset,  will  cause  a  great 
departure  at  the  distance  of  six  or  seven  miles.  An  ex¬ 
pedient  heretofore  adopted  in  like  cases,  is,  to  reject  the 
expression  “  nearly .”  Then  say,  for  experiment,  it 
shall  be  N.  45  E.  Having  fixed  the  course,  where  is  the 
search  to  begin  upon  this  line  ?  About  six  or  severe 
miles  from  Harrod’s  lick.  This  course  leaves  the  ash 
saplings  claimed  for  the  beginning,  at  a  considerable 
distance  in  longitude  east  of  the  line,  and  only  three 
'  miles  and  one  hundred  and  fifty  poles  from  the  lick,  in¬ 
stead  of  six  or  seven  miles.  So  that  when  you  arrive 
at  those  two  points,  all  search  in  the  mean  distance  be¬ 
tween  them  must  be  unavailing. 

The  complainant  hath  made  it  evident  by  testimony, 
that  the  land  between  Harrod’s  lick  and  the  ash  sap¬ 
lings,  was  set  with  cane,  in  the  year  1782  ;  and  that  dis¬ 
tances,  in  travelling  through  cane,  have  been  mistaken, 
by  one  third,  one  half  sometimes,  and  at  other  times  and 
places,  have  been  accurately  estimated  ;  and  this  he  pro¬ 
poses  as  a  corrective  to  the  mistake  in  the  distance  called 
for.  To  this  it  may  be  answered,  that  in  proportion  to 
the  difficulty  of  travelling  in  cane,  the  labor  of  search¬ 
ing  was  increased  ;  and  in  that  proportion  was  the  de¬ 
mand  for  verity  of  description  increased.  But  the  loca¬ 
tor  has  entirely  forgotten  to  refer  us  in  his  entry,  to  cane- 
brake  standard  measure,  instead  of  the  one  used  by  sur¬ 
veyors  and  geometricians. 

In  progressing  on  this  N.  E.  line  at  the  distance  of 
5  1-8  miles  and  six  poles,  we  come  to  Hinkston.  Here, 
another  perplexity  is  to  be  solved.  The  expedient  fallen 
upon  with  respect  to  course,  has  not  answered  the  intent. 
If  he  is  bound  still  to  persevere  in  the  search,  what  course 
shall  he  go  \  It  may  be  answered,  one  that  shall  give 
the  distance.  Shall  we  go  to  the  right  hand  or  to  the 
}$ft ;  up  Hinkston  or  down  it,  to  take  its  bearings  l  Sup- 
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pose  either  will  do,  how  far  shall  we  wander  to  the  right 
or  to  the  left?  The  complainant  now  shews  upon  the 
plat,  that  N.  51  1-2  E.  three  miles  and  150  poles  from 
Harrod’s  lick,  will  lead  to  his  beginning.  This  is  a 
very  different  direction  from  that  given  by  the  location. 
But  the  amendment  comes  too  late,  after  a  controversy 
has  arisen  ;  it  ought  to  have  been  contained  in  the  loca¬ 
tion,  for  the  purpose  of  avoiding-  controversy. 

From  this  labyrinth  we  must  seek  to  be  extricated  by 
some  clue  given  by  the  location,  and  not  by  extraneous 
matter,  irrelevant  thereto.  The  next  and  last  calls  cal¬ 
culated  to  lead  to  the  beginning,  and  not  before  examin¬ 
ed  are,  u  at  two  white-ash  saplings  from  one  root,  with 
the  letter  K.  marked  on  each  of  them,  standing  at  the 
forks  of  a  west  branch  of  Hinkston’s  fork,  and  on  the 
east  side  olthe  branch.’ 

Here  again  the  complainant  would  give  to  his  ash 
saplings  a  kind  of  magnetism,  which  shall,  unknown  and 
unseen,  attract  us  to  them  from  every  possible  point,  and 
against  every  contrary  vibration,  which  false  and  defec¬ 
tive  calls  may  have  given.  It  has  been  contended,  that 
having  arrived  at  Hinkston,  the  inquirer  should  take 
up  Clear  creek  ;  and  that  searching  on  the  east  side 
thereof,  and  at  the  forks,  he  would  readily  find  the  trees 
called  for.  This  direction  is  obtained  only  by  a  posi¬ 
tive  view  of  the  trees,  as  represented  on  the  plat ;  not  by 
any  reasonable  construction  of  the  entry  itself ;  nor 
from  any  reasonable  presumption,  from  the  information, 
acquired,  by  having  pursued  the  other  calls  as  far  as 
Hinkston  ;  nor  by  any  application  of  the  terms  used  in 
the  entry,  to  things  as  they  existed ;  or  as  they  were 
then  known. 

The  distance  to  Hinkston  has  been  ascertained  to  fall 
short  of  the  distance  called  for,  from  Harrod’s  lick,  as 
the  beginning  ;  but  by  going  up  Clear  creek,  eveiy  hun¬ 
dred  poles  would  approach  nearer  to  Harrod’s  lick. 
The  N.  W.  course  crosses  Clear  creek,  and  strikes 
Hinkston  about  midway  between  the  mouths  of  Clear 
creek  and  Brush  creek  ;  the  latter,  although  not  a  west 
branch,  is  as  much  entitled  to  the  appellation  as  the  for¬ 
mer,  and  would  be  more  likely  to  give  the  distance  call¬ 
ed  for. 

But  the  call  to  run  from  the  beginning  N.  45  E. 
down  the  branch,  has  been  here  brought  in  aid.  When 
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the  beginning  is  found,  this  might  have  something  to  do  Covchman 
with  the  identity  of  it  ;  but  even  in  that  respect  it  is  not  Thomas, 
true,  when  applied  to  the  ash  saplings,  or  Clear  creek  ; 
or  at  best  but  equivocal :  for  a  true  line  N.  45  E.  leaves 
Clear  creek  entirely,  about  100  poles  from  the  saplings, 
and  crosses  Brush  creek  some  distance  above  the  mouth. 

But  the  entry  calls  for  a  west  branch  of  Hinkstoh . 

Now  Clear  creek  had  acquired  that  name,  and  was  noto¬ 
rious  thereby,  previous  to  the  date  of  the  entry,  and  ever 
after.  If  he  intended  his  beginning  to  be  on  that  stream, 
he  ought  to  have  called  it  by  the  name  of  Clear  creek, 
and  not  a  west  branch  ;  or  to  have  given  it  a  descrip¬ 
tion  'which  could  not  mislead.  This  omiission  is  an  in¬ 
superable  objection  to  the  descriptive  part  of  this  entry, 
and  closes  the  remarks  upon  such  calls  as  may  be  sup¬ 
posed  to  be  directory. 

Such  an  omission  constituted  a  principle  in  the  deci¬ 
sion  of  Herndon  and  Hogan  (a),  in  the  year  1786,  and  (<2)  Hughtsa.- 
has  been  acted  upon  ever  since — Vide  Speed  and  Wil -  pr  Dec 

$on  — . Hig gin's-  heirs  vs.  Darneal ,  (c) — Doran  9i/94/ 

vs.  Ashley ,  &c.  (d) — Melton  vs.  Arnold— Jones,  &c.  (c)  Ante  52. 
vs.  Craig— Smith  vs.  Smith,  &V.  («■).'  The  courtis 
therefore  of  opinion  that  there  is  no  description  in  the 
entry,  by  reference  to  Hinkston,  Stoner,  or  HarrodV 
lick,  which  could  have  led  a  subsequent  locator ,  using 
reasonable  diligence,  to  the  ash  saplings  taken  for  the 
beginning  of  the  survey  upon  the  entry  ;  but,  on  the 
contrary,  such  are  their  relatiye  pqsition  to  those  ob¬ 
jects,  and  such  the  conflict  between  the  .expressions  in 
.the  entry  and  the  truth,  assuming  these  saplings  as  the 
beginning,  that  even  after  the  trees  were  found,  he 
might  well  have  hesitated  about  the  identity. 

It  may  not  be  improper  here  to  remark,  that  the  ash 
trees  about  29  yards  from  these  ;  and  those  on  Brush 
creek  ;  have  no  consideration  with  the  court ;  farther 
than  as  they  furnish  evidence,  without  travelling  out  of 
the  *record,  that  the  growth  of  two  ash  saplings  from  one 
root,  is  not  a  singular  phenomenon  in  nature. 

These  untrue  and  misleading  descriptions  could  only 
be  counterbalanced  by  clear  proof  of  general  notoriety  in 
the  ash  trees  +  individually  and  apart  from  the  other  cal  is. 

A  great  effort  has  indeed  been  made,  to  prove  the  noto¬ 
riety  ol  them.  A  specimen  of  the  questions  and  answers 
on  that  subject,  will  serve  to  illustrate  this  branch  of  the 
case.  „ 
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Question  by  Thomas,  the  complainant,  to  William 
Clink ingbeard,  in  a  deposition  taken  at  the  forks  of  Clear 
creek  :  “  W  is  not  this  place  generally  known,  and  the 
saplings  marked  with  the  letter  K.  to  the  hunters  at 
Strode’s  station,  as  a  place  of  notoriety,  as  early  as  the 
years  1781  and  1 782  ?”  A.  “  Yes.” 

To  Isaac  Clinkingbeard,  at  the  same  place  :  u  Were 
not  these  saplings,  and  this  fork  of  the  creek,  a  place  of 
notoriety,  amongst  the  people  of  Strode’s  station,  as  ear¬ 
ly  as  the  fall  of  1782?”  A,  uThe  forks  of  the  creek 
were,  and  I  have  heard  the  ash  saplings  talked  of  as  ear¬ 
ly  as  that  time,  I  think.”  This  witness  says,  in  two  of 
his  depositions,  of  June  1802,  and  of  January  1804, 
“  that  he  thinks  he  saw  the  ash  saplings  as  early  as  1788, 
or  thereabouts,  and  might  have  seen  them  sooner and 
in  another  deposition  of  March  1804,  he  says,  u  I  think 
I  saw  them  as  early  as  the  beginning  of  1782,  upon  se¬ 
cond  recollection.” 

To  Joshua  Stamper,  at  the  same  place :  “  How  early 
do  you  think  these  trees  were  generally  talked  of  in 
Strode’s  station  by  the  hunters  ?”  A.  “  In  the  year 
3  781  ;  or  at  farthest,  early  in  1782.”  “  Did  not  this 

place  become  more  talked  of  in  consequence  ol  these 
trees  being  marked  here  ?”  A.  u  When  we  were  de¬ 
scribing  the  place,  we  would  sometimes  speak  of  the 
forks  of  the  creek  ;  and  sometimes  of  the  marked  sap¬ 
lings  at  the  forks  of  the  creek  ;  at  which ,  I' think,  both 
the  forks  of  the  creek  and  the  marked  saplings  were  no¬ 
torious  amongst  the  hunters  at  Strode’s  station.” 

This  witness  further  says,  upon  interrogations,  that  the 
Saplings  were  described  as  standing  at  the  forks  of  Clear 
creek  ;  and  that  the  forks  were  generally  so  called  by 
the  hunters  at  Strode’s  station,  as  early  as  1781,  and 
ever  since.  These  three  witnesses,  in  their  depositions, 
all  unite  the  trees  and  the  forks  of  Clear  creek  ;  and  say, 
when  they  heard  the  trees  spoken  of  by  the  hunters  and 
people  of  Strode’s  station,  they  were  described  as  stand¬ 
ing  at  the  forks  of  Clear  creek.  These  are  the  only 
witnesses  who  have  attempted  to  ascribe  notoriety  to 
these  trees  in  1782  ;  and  by  such  questions,  and  others 
of  the  like  kind,  they  were  led  to  speak  on  the  subject. 

These  truths  clearly  result  from  their  depositions- — 
that  their  recollections,  as  to  the  time  when  these  trees 
were  talked  of  at  Strode’s  station,  were  very  dull,  and 
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on  that' subject  were  stimulated  by  leading  questions ; 
that  the  forks  of  Clear  creek  (a  subject  not  mentioned  in 
the  entry)  is  always  united  with  the  ash  saplings,  in  the 
minds  of  these  witnesses.  When  we  compare  these  de¬ 
positions  with  those  of  Edward  Wilson,  Ralph  Morgan, 
Jeremiah  Poor  or  Power,  James  Duncan,  Frederick 
Conchman,  and  John  Donaldson,  all  of  whom  resided 
at  Strode’s  station,  before  the  date  of  Tabb’s  entries, 
(except  Poor,  who  did  not  settle  thereuntil  1783)  and 
were  well  acquainted  there  before  and  after.  Tabb’s  en¬ 
tries  were  made  ;  the  preponderation  of  evidence  is  very 
clear,  that  these  ash  saplings  had  not  acquired  notoriety 
before  1783,  if  so  early  ;  and  that  the  forks  of  Clear 
creek  were  not  known  as  such  before  that  time,  but  that 
Clear  creek  was.  The  concurrence  of  all  the  witnesses 
on  either  side,  who  speak  of  the  notoriety  of  Harrod’s 
lick,  Hinkston,  Stoner,  and  Clear  creek,  is  strong  and 
impressive  of  notoriety  in  its  proper  signification  ;  and 
satisfies  the  mind,  that  such  notoriety  existed  before  the 
date  of  the  entries  in  question  :  but  notoriety  of  the  ash 
saplings  themselves,  divested  of  the  name  of  Clear  creek, 
and  of  the  forks  of  Clear  creek  ;  cannot  be  said  to  have 
been  even  glanced  at  by  the  witnesses. 

Having  ascertained  that  the  forks  of  Clear  creek  were 
not  known  by  that  name  until  1783,  it  is  evidently  con¬ 
sequent  from  the  depositions  of  the  two  Cliiikingbeards 
and  Stamper,  that  the  trees  themselves  were  not  talked 
of  as  being  known,  at  an  earlier  period,  at  Strode’s  sta¬ 
tion.  The  locator  in  his  entry  alludes  to  two  ash  sap¬ 
lings,  by  expressions  Which  do  not  imply  any  notoriety 
of  the  trees,  but  evidently  evincing  that  his  expressions 
are  all  t©  be  taken  together,  first  as  directory,  and  then 
as  identifying.  Proper  names  are  used  to  signify  known, 
objects  ;  such  as  Ohio,  Louisville,  Harrod’s  lick,  &c. 
— -obscure  and  unknown  objects  are  signified  by  refer¬ 
ence  to  those  which  are  known  ;  as  a  spring  running  in* 
to  south  Elkhorn,  about  six  miles  from  the  main  forks 
of  Elkhorn  (a) — two  ash  saplings  N.  E.  from  Harrod’s 
lick  six  miles,  &c. 

From  this,  it  is  not  to  be  infered  that  if  an  object 
should  be  called  for  by  name,  and  also  by  description, 
which  should  prove  false,  that  the  attempt  at  description 
shall  preclude  proof  of  the  notoriety  of  the  subject  by 
the  name  j  nor  yet,  tlyat  accurate  description  cannot 
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Couchman  supply  the  omission  of  name,  without  some  additional 
Thomas  call.  There  is  no  proper  name,  or  other  substitute,  by 
which  this  entry  could  be  connected  with,  or  applied  toy 
the  ash  saplings,  as  a  place  of  notoriety,  even  at  this  day* 
The  uncertainty  as  to  course,  might  have  been  sup- 
O)  See  Smith  plied  by  a  call  for  the  trace  (a)  ;  and  the  branch  of 
ns.  Smithy  &c,  Hinkston,  well  supplied  by  a  call  for  Clear  creek. 
ante  190.  When  we  look  at  the  uncertainty  and  false  description 
which  holds  their  places,  the  omission  of  both  must  be 
considered  as  fatal. 

Here  it  is  proper  to  take  some  notice  of  those  cases 
cited  by  the  counsel  for  the  appellee,  as  having  some 
(e>)  Pr,  Dec.  bearing  on  the  entry.  Young ,  &c.  vs.  Boston  (fi),  in 

3274  this  court,  brought  into  view  Egan’s  pre-emption,  which 

had  a  call  for  “  about  three  quarters,  or  one  mile,  west  of 
Joseph  Conway’s,  to  include  his  improvement.”  Joseph 
Conway’s  improvement  and  Egan’s  improvement  were 
not  more  than  half  a  mile  asunder.  It  appears  from 
the  recital  made  by  the  court  of  the  assignment  of  error, 
that  the  notoriety  of  Egan’s  improvement  was  not  ques¬ 
tioned  ;  and  the  court  proceed  to  lay  down  the  entry,; 
Egan’s  improvement  to  be  barely  included,  “  by  the  sur¬ 
vey  opposite  the  centre  of  ics  east  line  because,  other¬ 
wise,”  (that  is,  but  for  the  proximity  of  the  two  improve¬ 
ments)  u  it  ought  to  have  been  at  least  three  quarters  of 
a  mile  west  of  Conway’s  improvement.”  The  court  re¬ 
gard  the  distance  there,  not  in  searching  for  the  im¬ 
provement,  but  in  describing  the  figure  and  situation  the 
entry  is  to  have,  after  the  beginning  or  improvement  is 
ascertained  ;  and  then  the  distance  is  made  to  yield  only 
so  far  as  to  include  the  improvement,  giving  efficacy  to 
the  balance,  and  thereby  extend  the  survey  west  from 
Conway’s, 

(c)  Pr.  Dec;  Johnson  vs  Nall  (c).  This  entry  expressed  to  lie 
29S*  “  in  the  main  fork  of  Elkhorn,  about  six  miles  from  the 

forks,  to  include  an  improvement  made  by  Nathaniel 
Randolph,  and  two  springs,  the  one  large,  the  other 
small,  waters  of  the  south  fork  of  Elkhorn.”  The  court 
say,  the  main  forks  was  a  place  of  general  notoriety, 
from  whence  the  calls  of  the  location  would  lead  up 
south  Elkhorn,  till  the  locator  “  came  to  this  branch,  it 
being  the  first  about  the  distance  called  for  ;  on  pursu¬ 
ing  the  branch,  he  would  be  lead  to  the  improvement 
and  large  spring  ;  and  in  searching  around,  in  thfi  di&- 
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tance"  of  100  yards,  he  would  find  the  small  one:  in  Coachman 
pursuing  this  rout,  he  would  find  the  distance  from  the  Tbomas. 
fork  to  correspond  nearly  with  that  described  in  the  en¬ 
try,”  &c. 

But  suppose  the  branch  had  not  been  the  first  about 
the  distance,  but  only  three  or  four  miles  from  the  fork, 
and  another  branch  put  into  Elkhorn,  more  likely  to  an¬ 
swer  the  distance,  what  must  the  court  have  said  ?  The 
difference  between  the  case  of  Johnson  and  Nall ,  and 
the  one  sub  judice ,  needs  no  commentary. 

Bryan  and  Smith  vs.  Bradford  and Gatewood,  Hughes’s 
Rep.  p*  55.  Bryan’s  certificate,  and  entry  thereof  with 
the  surveyor,  express  to  lie  u  On  the  head  of  Cane  run, 
including  a  spring  which  sinks  after  running  about  three 
hundred  yards,  near  a  pond,  about  five  miles  from  Bry¬ 
an’s  station.”  The  court  say,  “  The  head  of  Cane  run, 
and  a  spring  which  sinks  after  running  about  three  hun¬ 
dred  yards,  near  a  pond,  and  about  four  or  five  miles 
from  Bryan’s  station,  were  known  to  the  generality  of 
those  who  were  conversant  in  the  vicinage  of  Bryan’s 
station,  when  these  locations  were  made.  And  though 
the  head  of  Cane  run  might  have  been  uncertain,  if  this 
call  had  stood  alone  $  it  appearing  that  this  water  course 
had  two  or  more  forks  ;  yet  as  it  is  called  for  in  connec¬ 
tion  with  a  spring  of  a  description  which  fits  none  other 
in  that  quarter,  the  head  of  Cane  run  intended,  is  there¬ 
by  ascertained  to  be  the  head  of  the  north  fork  ;  more 
especially,  as  it  further  appears,  that  this  was  the  only 
place,  at  that  time,  to  which  the  name  of  the  head  of 
■Cane  run  had  been  appropriated  ;  and  that  none  of  the 
heads  of  Cane  run  would  so  well  fit  the  distance  of  five 
miles  from  Brvan’s  station,”  &c.  and  therefore  they  sus¬ 
tained  the  locations.  ^ 

Taylor  vs.  Kincaid,  &c.  (a),  spring  term  1807.  This  (*)  An:c 
controversy  arose  upon  an  entry  made  spring  1780,  ex¬ 
pressing  to  lie  u  on  the  headol  Willis  Lee’s  branch,  four 
miles  from  Leesburg,  to  include  the  head  of  said 
branch,”  &c.  The  court  thus  expressed  themselves  : 
u  The  witnesses  on  both  sides  concur  in  proving  that 
Willis  Lee’s  branch  was  generally  known  and  called  by 
that  name,  by  those  who  zvere  conversant  in  that  quarter 
of  the  country,  at  and  before  Reuben  Young’s  entries, 
or  either  of  them,  were  made.  It  is  also  proved  by  a 
number  of  witnesses  that  Willis  Lee  and  others ,  some- 
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time  in  the  year  1775,  made  an  improvement  at  the 
spring  where  George  Carlyle  lives  ;  which  is  the  place 
now  contended  for  as  the  head  of  Willis  Lee’s  branch  ; 
and  from  that  time  the  spring  was  called  Willis  Lee’s 
big  spring,  and  the  branch  flowing  from  it  Willis  Lee’s 
branch.  From  these  facts,  this  court  is  of  opinion,  that 
Willis  Lee’s  branch  was  an  object  of  sufficient  notoriety 
to  furnish  a  guide  to  subsequent  locators.” 

The  mistake  of  distance  is  then  stated ;  the  head  of 
Willis  Lee’s  branch,  instead  of  four,  being  not  less  than 
eleven  miles  from  Leesburg.  w  Yet  (say  the  court)  from 
the  degree  of  notoriety  which  it  is  proved  Willis  Lee’s 
branch  had  acquired,  as  early  as  the  fall  of  1779,  an  in¬ 
quirer  could  not  have  been  led  astray  by  that  mistake 
and  then  the  opinion  of  the  general  court,  in  supporting 
the  entry,  is  approved. 

How  widely  different  are  these  cases,  as  to  the  cor¬ 
respondence  of  the  names  of  things  assumed ,  (to  give 
particular  and  special  locality,)  with  the  expressions  of 
the  locations  themselves,  from  the  case  now  under  con¬ 
sideration. 

In  Taylor  vs,  Kincaid  £s?c.  the  branch  called  for  was 
improved  upon  and  named  by  Willis  Lee  and  others,  in 
1775,  upwards  of  four  years  before  the  date  of  the  en¬ 
tries,  and  was  known  as  such  ever  after. 

In  Tabb’s  entries,  the  ash  saplings  were  marked  in 
August  1781-^-the  entries  made  in  December  1782, 
The  saplings  have  no  name  to  distinguish  them  from 
other  forked  ash  saplings,  except  obscure  cuts  upon  the 
bark. 

The  branch  runs  through  the  country,  to  be  seen  a 
mile  or  two  below,  and  traced  to  the  head. 

The  ash  saplings  stand  upright  in  a  forest,  and  acaner 
brake,  not  to  be  seen  or  distinguished,  but  upon  near  ap¬ 
proach. 

Willis  Lee’s  branch  was  called  for  hy  the-  appropriate 
name. 

The  branch  on  which  the  saplings  stand,  had  an  ap¬ 
propriate  well  known  name,  but  it  was  not  called  for. 

The  mistake  in  distance,  from  Lee’s  town,  could  not 
lead  astray,  because  of  the  degree  pf  notoriety  which 
Willis  Lee’s  branch  had  acquired. 

The  distance  from  Harrod’s  lick  would  lead  far  as¬ 
tray  ;  because  the  saplings  had  acquired  no  notoriety , 
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arid  w.cre '.combined  with  other  delusive  and  perplexing  Couci)MAN 
calls.  Upon  the  whole,  the  court  can  only  perceive,  that  Th^'as> 
in  the  cases:  before,  noticed,  the  principles  upon  which 
the  present  case  has  been  examined,  were  acknowledg¬ 
ed  :  there  the  entries  stood  up  to  the  test — here  the  en¬ 
tries  cannot  bear  it. 

The  additional  responsibility  devolved  on  us  by  the 
refusal  of  the  other  judges  to  adjudicate  herein,  has 
commanded  this  most  deliberate  and  serious  attention  ; 
whereupon  it  is  the  opinion  of  the  court,  clearly  and  de¬ 
cisive  lv,  that  Tabb’s  entries  depended  on  the  beginning 
called  for,  to  give  specialty  .and  precision  to  the  loca¬ 
tions  ;  'that  the  directions  to  find  it,  would  not  point  to 
the  beginning-  assumed,  or  contended  for  ;  but  were  de¬ 
lusive^  and  calculated  to  lead  astray  therefrom ,  those  who 
should  pursue  the  directions  ;  that  the  ash  saplings  had 
not  notoriety  by.  themselves,  or  in  conjunction  with  any 
of  the.  other,  .calls  in  the  entries,  at  the  date  thereof,  so  as 
to, countervail  the  uncertain  and  . illusive  description  there¬ 
of  ;  or  to  give  a  locator  or  holder  of  another  warrant, 
reasonable  notice  of  the  land  intended  to  be  appropria¬ 
ted  by. the  said  entries  ;  and  especially  as  to  the  land  in 
controversy  ;  that  they  cannot  be  sustained  as  locations 
required  and  permitted  by.  law  ;  and  therefore  that  the 
complainant  has  no, equity  in  his-. hill* 

This. decision  on.  the  first  question,  renders  any  deci¬ 
sion  on  the  second  .point,  and  other  incidental  questions, 
jUGUttcessary. — —.Decree  reversed. 


CRAIG  vs.  BAKER.* 

AN  appeal  from  a  decree  of  the  Mason  circuit  court, 

In  September  1802,  Baker  exhibited  his  bill  in  chan-  oi -a„  entry  gjve 
eery,  praying  -relief  against  a  judgment  in  ejectment,  a  wide  field  in 
obtained  be  Craig,  who  had  acquired  to  himself  the  el-  whlch  ' 0  l,ea'kl1 
der  legal  title,  under,  a  claim  originally  entered  lor  John  nothing  but  a 
Tabb.  The  equity  set  up  was  derived  from  the  fol-  very  general 
lowing  entry  :  u  April  20th  1780,  Jacob  Lockhart,  as- 
signee,  Jkc.  enters  500  acres  of  land,  on  the  north  entry,  amonglt 
side  of  the.Kentueky  river,  on  Haw  cyeek,  a  branch  of  thole  who  were 
the  Ohio,  to  include  Scott's  spring,  about  eight  or  nine  ^at  quatter'of 
miles  from  the  mouth  of  Limestone ,  running  eastwardly  tjlc  COUfttry> 
from, said  spring  for  quantity *” 
latent. Jvdge  Tbjmble. 
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with  the  precife 
filiation,  and 
fome  individual 
charadberiibc  of 
the  objedt  called 
for,  could  /up- 
port  the  entry. 

A  better  title 
to  land  cannot 
be  defeated,  re¬ 
leafed  or  extin- 
guilhed,  by  a 
irjifuke  of  opi¬ 
nion,  a  confef- 
fion  of  l#w,  nor 
the  exprefiion 
of  an  intention 
by  the  holder 
ru3t  to  prcfecute 
it  ;  altho’  that 
declaration  were 
made  to  a  third 
perfon  who  was 
then  in  treaty 
for  the  conflict¬ 
ing  title. * 


By  an  amendment  exhibited  on  the  26th  of  May  1804, 
(after  the  cause  was  set  for  hearing)  the  complainant 
stated,  that  previous  to  adventuring  his  money  for  Lock¬ 
hart’s  claim,  he  heard  that  Craig  was  the  proprietor  of 
T abb’s  claim,  or  of  so  much  as  interfered  with  Lock¬ 
hart’s,  and  applied  to  him  to  know  whether  he  should 
contest  it.  That  Crarg  answered,  “  It  was  as  good  a 
claim  as  any  on  the  north  side  of  Licking,  and  he  should 
not  contest  it or  words  to  that  effect.  That  influen¬ 
ced  by  these  assurances,  and  by  the ‘high  idea  he  had  of 
Craig’s  judgment  arid  candour,  he  purchased  of  the  re¬ 
presentatives  of  Lockhart. 

Upon  the  hearing,  the  circuit  court  decreed  against 
the  complainant  upon  the  matter  of  the  amended  bill, 
but  sustained  Lockhart’s  entry;  from  which  decree, 
Craig  appealed. 

That  court  assumed,  as  the  basis  of  the  decree,  that 
Haw  creek  and  Limestone  were  objects  of  good  gene¬ 
ral  description,  and  that  Scott’s  spring  was  identified 
and  notorious* 

The  following  is  the  substance  of  the  depositions,  as 
far  as  they  delate  to  the  notoriety  of  Scott’s  spring  : 

John  fiaggin,  Robert  Patterson,  William  Garrett,  and 
Bartholomew  Fitzgerald,  were  called  by  the  complai¬ 
nants  to  speak  of  Haw  creek,  previous  to  1780.  They 
all  declared  that  though  they  had  heard  of  Haw  creek, 
(and  some  of  them  had  been  on  it)  in  1773— 4  and  5,  yet 
they  had  never  heard  of  Scott’s  spring,  even  as  late  as 
1782. 

Simon  Kenton  swears  he  made  an  improvement  at 
the  spring,  in  1775  ;  and  in  1776  he  sold  it  to  Andrew 
Scott,  being  then  on  Elkhorn  ;  from  which  tim  the  him¬ 
self  called  it  Scott’s  spring.  That  the  settlement  took 
place,  in  that  part  of  the  country,  in  1784  ;  and  then,  or 
the  year  following,  he  heard  the  settlers  call  it  Scott’s 
spring.  That  no  person  was  with  him  at  the  spring, 
from  the  time  he  sold  his  improvement  to  Scott,  until 
1784.  That  Thomas  Williams,  the  only  man  who  was 
ever  with  him  at  the  spring,  before  Lockhart’s  entry  was 
made;  left  him  in  1776,  and  he  has  never  since  seen 
him,  nor  heard  of  his  being  in  the  country.  That  he  has 

*  A  point  fimilarto  the  foregoing,  in  fome  of  its  leading  features,  arofe  in 
the  cafe  vs.  Dale  and  Stockton  ;  and  received  a  like  determination 

from  the  Malon  circuit  court,  fome  years  before  j  and  that  decifion  was  af¬ 
firmed  by  this  court,  at  their  foring  term  i8o6. 
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been  acquainted  with  Patrick  Jordan,  “  since  in  the 

^Patrick  Jordan  says,  he  was  at  Haw  creek  in  177j, 
with  Andrew  M’Connell,  William  M’Conncll,  Cyrus 
M’Cracken,  John  Laffity,  and  others  ;  ana  went  up  the 
creek  to  a  big  spring,  since  called  Scott  s  spang,  l  ;* 
then  it  had  no  name  ;  and  the  second  time  he  ws  at  i  , 
there  was  an  improvement.  This  was  m  1780.  H 
fell  in  with  Scott  at  Lexington,  who  asked  him.  to  go  to 
the  big  spring  on  the  head  ol  Haw  creek ;  and  nicy 
found  it ;  which  was  the  first  time  he  (Jordan)  heard  it 
called  Scott’s  spring.  That  Scott  told  him  he  had 
bought  the  improvement  of  Kenton ;  and  Kenton  salt 
he  sold  the  spring  to  Scott,  from  which  it  took  the  name 
of  Scott’s  spring.  That  he  was  there  with  Tnomas 
Clark  in  1780,  or  1781,  who  called  it  Scott  s  spring. 

William  Henrv  deposeth,  that  in  the  winter  1784-5, 
he  was  employed  by  Kenton  as  a  surveyor ;  that  while 
he  was  employed  in  surveying  some  entries,  Simon  wen- 
ton  went  with  his  brother,  John  Kenton,  to  show  him 
Scott’s  spring,  to  enable  said  John  to  show  it  to  the  sur¬ 
veyor.  That  some  short  time  afterwards,  John  Kenton 
took  him  to  the  place  called  Scott’s  spring,  (as  he  has 
since  been  informed)  but  could  not  be  certain  as  to  the 
place,  and  declined  making  the  .survey.  The  remains  ot 

a  cabin  were  at  the  spring. 

Henry  Lee  deposeth,  that  the  first,  he  ever  knew  ct 
Haw  creek,  was  in  1783,  or  1784,  from,seeir.g  an  entry 
that  called  for  it.  That  in  1785,  he  made  a  survey  on 
that  entry,  and  one  in  the  name  of  John  Kenton.,  and 
that  Simon  Kenton,  who  employed  him,  sent  a  man  to 
show  Scott’s  spring  ;  and  he  has  known  it  oy  that  name 

ever  sinqeo 

After  that  period,  Scott’s  spring  became  notorious,  as 

was  proved  by  a  number  of  witnesses. 

The  connected  plat  shewed  Haw  creek  (now  calie 
Bracken  creek);  part  of  the  Ohio ;  the  mouth  of  Lime¬ 
stone,  empty  rag  into  the  Ohio;  Scott  s. spring,  e.ween 
8  and  9  miles  from  the  mouth  of  Limestone  ;  and  set  en- 
teen  other  springs  on  the  .read  waters  ot  Haw  creeK, 
nine  or  ten  of  which were  within  nine  miles  of  tac  mom  i 
of  Limestone,  and  around  Scott  s  spring. 

Craig’s  answer  to  the  amended  bill,  m  substance,  ad¬ 
mitted  his  declaration  to  Baker  ;  declared  it  was  tmii 
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(  «aig  his  candid  opinion  ;  and  that  he  believes,  had  Baker 

BaK£*.  then  requested  him  to  relinquish  his  claim,  he  would 

have  done  it  for  one  dollar.  But  finding  since,  that  he 
was  mistaken  in  his  opinion  of  the  goodness  of  Lock¬ 
hart’s  entry,  he  did  not  think  he  was  bound  to  convey 
his  better  right  to  Baker.  Several  depositions  were  ta¬ 
ken,  to  shew  the  nature  and  extent  of  Craig’s  declaration. 

Marshall ,  for  the  appellant — Lockhart’s  entry  must 
depend  upon  its  goodness  at  the  time  it  was  made  ; 

Aprii  zyd‘  and  the  notoriety  which  the  objects  it  calls  for,  are  proved 
to  have  possessed  at  that  date.  No  after-acquired  notorie¬ 
ty  can  help  or  aid  it.  Were  this  tolerated,  there  is  scarce 
any  object,  called  for  in  any  entry,  but  what  could  be 
proved  to  be  notorious  at  some  after  day.  Take  out  of 
this  cause,  the  depositions  which  speak  of  the  knowledge 
of  Scott’s  spring,  subsequent  to  the  making  of  Lock¬ 
hart’s  entry,  and  scarce  a  skeleton  will  be  left. 

There  is  no  proof  in  this  cause,  that  the  mouth  of 
Limestone  was  notorious  ;  and  you  must  judge  of  it  from 
the  proof  in  the  cause.  Strip  this  entry  of  this  call,  and' 
you  have  the  whole  range  of  the  Ohio,  north  of  the 
Kentucky  river,  to  search  for  the  other  objects.  But  if 
Limestone  were  admitted,  you  would  then  have  half  a 
circle,  of  8  or  9  miles  distance  from  Limestone,  to  search 
for  the  creek  and  spring.  And  when  the  creek  is  found* 
you  have  the  whole  range  of  the  creek,  to  search  for 
Scott’s  spring.  If  you  were  to  require  a  subsequent  lo¬ 
cator  to  do  all  this,  and  he  were  so  fortunate  as  to  find 
all  these  objects,  another  insuperable  difficulty  presents 
itself  ;  the  spring  now  claimed,  was  surrounded  by  other 
springs,  answering  the  general  descriptive  calls  of  the 
entry,  as  well  as  it  did  ;  and  it  possessed  no  designa¬ 
ting  characteristic  mark,  by  which  it  was  to  be  known 
from  the  other  springs. 

An  entry,  to  be  good,  must  possess  a  description  by 
which  it  can  be  found  ;  and  when  found,  known  from 
all  others  ;  or  it  would  only  serve  to  deceive,  mislead  or 
bewilder ;  and  not  to  give  notice  to  a  subsequent  loca¬ 
tor.  If  an  entry  does  not  contain  a  correct  description, 
wnich  will  lead  yon  to  the  land  intended  to  be  appropri¬ 
ated  ;  it  must  call  for  an  object,  by  a  name  generally  no¬ 
torious- — See  the  cases  Speed  vs.  Wilson ,  Pr.  Dec.  93, 
95 — M'Clendfian  vs.  Litton ,  Hughes  ITS — Same  vs. 
Berry ,  Hughes  170. 

As  to  the  ground  set  up  in  the  amended  bill,  it  was  a 
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mere  expression  of  opinion  upon  the  merits  of  two 
claims,  equally  known  to  Baker  as  to  himself.  It  was 
not  intended  as  a  contract  between  Craig  and  Baker,  nor 
looked  on  as  such. 

But  if  it  were  intended  as  a  contract,  it  is  void  ;  be¬ 
ing  nudum  pactum.  There  was  no  consideration  to  sup¬ 
port  it.  It  is  void  too,  under  our  statute  of  frauds  and 
perjuries  ;  not  being  in  writing  (o'). 

The  cases  to  be  found  in  the  books,  where  a  person 
has  been  precluded  from  prosecuting  his  claim,  on  ac¬ 
count  of  a  third  person’s  being  deceived,  will  turn  out 
to  be  cases  where  there  was  a  concealment  of  a  fact ;  or 
an  assertion  of  the  existence  of  a  fact ,  which  was  incor¬ 
rect;  and  are  not  cases  where  a  bare  opinion  is  given 
upon  facts  well  known.  They  will  also  be  found  to  be 
cases  where  the  party  could  relinquish  his  claim  by 
WOrd  ;  and  not  cases  where  he  had  the  legal  title  to  the 
land  in  him,  which  can  pass  by  deed  onlv. 

But  were  this  a  formal  contract,  it  would  not  bind 
Craig  ;  for  when  a  man  mistakes  the  law,  and  mistakes 
his  right,  he  shall  not  be  prejudiced  by  vdiat  he  does 
under  such  mistake.  If  loose  expressions  of  opinions, 
as  to  land  claims,  were  to  bar  men  of  their  rights,  there 
are  but  lew  claims  that  would  not  be  endangered.  The 
opinions  of  the  best  informed  have  changed.  Witness 
the  revolution  in  opinion  as  to  entries  calling  for  sur¬ 
veys  created  by  the  decisions  in  the  case  of  Tandy1  s 
heirs  vs.  Bledsoe  (&) — Robertson  vs.  Morgan  (c),  and 
Key  vs.  Matson  (d). 

At  most,  Craig’s  declaration  was  only  an  admission 
of  law  ;  and  an  admission  of  law  is  not  obligatory. 

Hughes ,  for  the  appellee. — Although  there  is  no  wit¬ 
ness  who  says  that  the  mouth  of  Limestone  was  noto¬ 
rious,  many  of  them  speak  of  it  in  a  manner  that  proves 
it  to  be  notorious  ;  they  describe  other  objects  by  their 
relative  bearing  from  the  mouth  of  Limestone.  This  is 
equally  as  satisfactory  as  if  they  had  said,  in  so  many 
words,  it  was  notorious. 

There  is  no  contest  here  about  the  creek;  and  the 
distance  which  the  spring  is  described  as  being  from  the 
mouth  of  Limestone,  will  lead  to  the  head  of  Haw  creek  ; 
for  its  mouth  is  much  farther  than  the  distance  called 
lor,  from  the  mouth  of  Limestone  :  this  will  give  you 
hut  the  space  exnbraced  by  the  headwaters  of  that  creek. 
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to  search  for  the  spring  called  for.  I  rely  upon  the  de¬ 
positions,  to  prove  that  it  was  sufficiently  known,  to  have 
been  found  within  that  compass. 

You  must  not  require  of  a  locator  to.give  such  a  des¬ 
cription  as  the  present  face  of  the  country  would  afford. 
You  must  recollect  that  the  present  state  then  formed 
but  one  county  ;  and  that  its  remote  parts  were  neces¬ 
sarily  but  little  known.  You  could  not  expect  that  a 
locator  would  give  such  a  description,  that  another,  by 
barely  looking  at  the  entry  in  the  surveyor’s  office,  would 
certainly  know  where  it  lay.  A  subsequent  locator 
should  make  reasonable  inquiry  of  the  hunters  and  lo¬ 
cators  acquainted  in  that  part  of  the  country,  in  which 
the  land  is  said  to  lie.  If  from  them,  he  could  learn  the 
situation  of  the  objects  called  for,  it  is  sufficient. 

In  many  decisions  given  by  this  court,  the  entries 
have  been  supported,  because,  as  the  court  express  them  ¬ 
selves,  a  subsequent  locator  could  have  found  the  ob¬ 
jects  called  for,  by  reasonable  inquiries  in  that  quarter 

of  the  country. 

As  to  the  other  point  in  the  cause,  it  can  make  no  dif¬ 
ference  that  Baker  was  in  treaty  for  another  claim, 
and  not  for  Craig’s  claim.  Phe  consequence  to  Baker 
was  the  same  ;  and  the  same  principles  will  govern  in  the 
case  of  distinct  original  titles,  and  claims  set  up  under 
the  same  title — See  W curd  vs»  JveTitoii^  tfA*.  Pi.  Dec.  9. 

That  Craig  received  no  benefit  from  the  transaction 
set  up  in  the  amended  bill,  is  no  objection  to  Baker  s 
right  to  redress.  Bakep  sustained  a  loss  by  it ;  and  a  loss 
to°one,  is  as  sufficient  consideration,  on  which  to  bottom 
a  contract,  as  a  gain  to  another.  If  one  man  will  quiet-? 
]y  sit  by  and  see  another  lay  out  his  money,  and  do  not 
warn  him  of  any  equity  he  has  to  the  property  ;  he  shall 
never  be  permitted  to  set  up  his  claim,  to  defeat  that 
purchase  which  he  ought  to  have  prevented.  This  is  a 
much  stronger  case.  Here  Craig  was  applied  to,  and 
declared  he  would  not  contend  for  the  land  under  Tabb  s 
entry.  A  reliance  was  placed  on  his  knowlege  ;  expe¬ 
rience  in  land  business  ;  and  his  candour.  On  the  faith 
of  Craig’s  declaration,  Baker  proceeded  to  purchase, 

and  that  without  recourse.  #  . 

The  loss  sustained,  is  to  be  attributed  to  Craig.  It  is, 
therefore,  more  equitable  that  he  should  bear^  the  loss 
occasioned  by  his  o  wn  erroneous  opinion,  than  that  Baker 
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should,  who  was  deceived  and  misled  by  that  opinion. 
He  cited  and  relied  upon  the  following  authorities,  in 
the  course  of  this  argument:  1  bonb.  ii.q.  151,  note  it* 
— 1  Vern.  136-7—2  Vern.  150,  151,  370,  239,  240— 

1  Vez.  95.* 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court : 

After  stating  the  grounds  upon  which  the  inferior 
court  founded  their  judgment,  it  contained  the  follow¬ 
ing  observation  :  14  Attention  to  dates,  will  readily  cor¬ 
rect  the  error  into  which  that  court  was  probably  led  by 
the  proof  of  the  notoriety  of  Scott’s  spring,  long  after  the 
date  of  the  entry.” 

It  then  noticed  the  depositions,  as  above  stated,  which 
speak  of  Scott’s  spring,  prior  to  the  date  of  Lockhart’s 
entry  ;  and  observed,  that  44  Feeble  as  this  proof  is,  as  to 
the  notoriety  of  Scott’s  spring,  at  that  period  ;  it  is  ren¬ 
dered  more  so,  by  the  testimony”  of  William  Henry, 
and  Henry  Lee,  which  it  recited. 

It  proceeded — After  this  period  (the  time  of  making 
the  survey,  in  1785)  Scott’s  spring  seems  to  have  been 
notorious ,  or  in  other  words,  known  to  the  generality  of 
those  who  were  conversant  in  that  quarter  of  the  country. 

Without  deciding  whether  Limestone ,  or  Haw  creek , 
were  or  were  not  notorious ,  in  1780  ;  or  whether  Scott  s 
spring  has  been  identified  by  the  evidence  in  the  record  ; 
it  is  sufficient  to  sav,  that  the  calls  44  on  Haw  creek ,  a 
branch  of  the  Ohio,”  and  44  about  8  or  9  miles  from  the 
mouth  of  Limestone,”  open  a  wide  field  for  inquiry  alter 
Scott’s  spring.  Nothing  but  a  general  knowledge,  at 
the  date  of  the  entry,  amongst  those  who  were  acquaint¬ 
ed  in  that  quarter  of  the  country,  as  to  the  precise  situ¬ 
ation  ;  and  of  some  individual  characteristic  of  the  spring ; 
could  have  supported  the  claim  of  Lockhart,  x  he  ca¬ 
bin  i§  not  mentioned  in  the  location,  but  is  a  circum¬ 
stance  connected  with,  and  accounting  for  the  name  of 
the  spring.  If  the  spring,  then,  had  acquired  notoriety 
by  the  proper  name  given  to  it,  this  circumstance  would 
have  been  a  good  object  of  description,  provided  it  had 
circulated  as  extensively  as  the  name,  lint  this  record 
furnishes  no  evidence  that  the  name,  or  the  cause,  had 
circulated  generally  in  1780. 

*  The  reporter  did  not  heat  the  argument  of  AlUn,  in  reply,  delivered  on 
the  35th  of  April. 
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When  Jordan  was  there,  in  1775,  with  M’ConneH 
stnd  others,  the  cabin  was  not  then  seen.  The  spring 
had  no  nhme  until  1776.  These  were,  therefore,  things 
■which  they  could  not  circulate,- unless  they  were  after¬ 
wards  informed  of  them.  There  is  no  evidence  that 
they  were  so  informed,  except  Jordan;  who  did  not  get 
his  information  until  he  was  there  with  Scott,  in  1780;; 
which  he  says  was  the  first  time  he  had  heard  it  called 
Scott’s  spring.  Unless  we  presume,  that  when  Jordan 
says  he  was  there  with  Scott,  in  1780,  it  was  before  the 
20th  of  April  in  that  year,  there  is  nothing  which  au¬ 
thorises  us  to  say,  that  any  individual  ever  was  at  the 
spring,  after  Kenton  named  it,  in  1776,  (upon  Elkhorn) 
and  before  the  date  of  Lockhart’s  entry.  Kenton  says 
he  called  it  Scott’s  spring  ;  but  to  whom,  when,  or  where, 
he  does  not  inform  us  ;  but  he  tells  us  where  he  did. not 
do  it ;  and  by  very  strong  implication  also,  when  he  did 
not  ;  for  he  says  he  never  was  at  the  spring  with  any 
person,  after  he  sold  the  improvement,  until  the  fall  of 
the  year  1784 ;  and  then,  or  in  the  year  following,  he 
thinks  he  heard  the  settlers  call  it  Scott’s  spring.  Ken¬ 
ton  was  the  only  person  in  the  country,  from  1776  to 
1780,  who  knew  where  the  cabin  wasy  and  what  spring 
he  called  Scott’s,  if  he  communicated  this  knowledge 
to  others,  Who  had  found  the  spring  by  his  direction,  the 
complainant  ought  to  have  made  it  out  by  evidence.  So 
he  ought  to  have  made  it  appear,  if  Jordan  was  there 
before  April  20th  1780.  The  silence  of  Kenton  and 
Jordan  on  this  subject,  and  the  silence  of  all  the  other 
witnesses  as  to  any  notoriety  of  Scott’s  spring  until 
1784-5,  is  too  great  an  hiatus  of  evidence,  to  be  filled 
by  implication. 

The  testimony  forbids  the  assertion  that  Scott’s  spring 
had  acquired  such  notoriety,  as  that  a  holder  of  a  war¬ 
rant  could,  by  any  reasonable  search,  find  or  distinguish 
Scott’s  spring,  in  the  year  1780,  by  the  description  in 
the  entry,  or  by  inquiry  in  pais . 

Wherefore,  the  entry  of  Lockhart  must  be  illegal  and 
void. 

The  subject  in  the  amended  bill,  this  court  cannot 
pass  by  in  silence,  although  the  decree,  in  that  respect, 
was  in  favor  of  the  appellant. .  '  < 

After  the  cause  was  set  for  trial,  some  new  ground  of 
equity  is  caught  from  depositions,  and  afterwards  am- 
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Craig 

*vs. 
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jSlUTed.  This  case,  in  its  full  dress,  is  a  striking  exam¬ 
ple  to  illustrate  the  experience  and  policy,  which  called 
forth  the  statute  against  frauds  and  perjuries.*  The 
law  has  wisely  required  a  solemnity  of  evidence,  in  cer¬ 
tain  cases^  to  protect  those  who  may  be  accused  of  breach 
of  good  faith,  against  the  frauds  oi  their  accusers. . 

However  some  judges  may  have  thought  themselves^ 
justified  (in  cases  reported)  to  overleap  the  bounds  of 
evidence  prescribed  in  those  cases;  and  in  their  eager¬ 
ness  to  punish  tile  supposed  fraud  of  the  one  party,  run 
the  risk  of  aiding  the  fraud  of  the  other  ;  yet  no  prece¬ 
dent  gives  countenance  to  an  application  to  a  court  of 
equity,  upon  the  ground  taken  by  the  amended  bill.  . 

It  is  no  more  than  that  Baker,  knowing  of  the  distinct 
adverse  claim,  applied  to  Craigs  to  know  his  opinion  of 
the  legal  pretensions  of  the  respective  claims,  separately 
derived  from  the  commonwealth.  And  for  this  compli¬ 
ment  to  Craig’s  judgment  and  candour,  Baker  now  asks 

the  land.  •  .  .....  - 

Baker  being  apprised  of  the  adverse  claim,  Craig  was 
under  no  moral  obligation  to  give  his  opinion.  But  if 
he  gave  an  answer,  it  was  a  voluntary  courtesy,  which 
could  not  uphold  ah  assumpsit  (a),  much  less  give  a  ■(<,')  Hob.iofy 
right  to  demand  a  release  of  the  legal  estate  in  question,  z  stray.  72.S, 
Men  are  bound  to  state  facts  truly,  when  they  speak  of  ^P*  ■*  r  ° 
them  ;  and  are  bound,  in  many  instances,  td  disclose 
them,  or  be  barred  of  a  right  growing  out  of  them  :  but 
no  man  is  bound  by  an  admission  of  laxv\  or  a  mistake 
of  the  law,  in  his  judgment  upon  his  own  right ;  much 
less  by  a  mistake  of  the  legality  of  his  adversary  s 

claim.  t 

If  the  principle  was  once  admitted,  that  a  better  estate 
could  be  defeated ,  released ,  or  extinguished,hy  a  mistake 
of  opinion  ;  or  confession  of  law  ;  or  the  expressions  of 
an  intention  by  the  holder,  not  to  prosecute  the  right  ;  * 

made  by  parol,  in  the  common  pursuits  of  life  ;  we  might 
tehortly  expect  a  description  of  bills  in  chancey,  before 
unknown  ;  and  which  might  be  styled;  emphatically; 
bills  to  perpetuate  u  The  mistakes  of  the  night,’  and  the 
perjury  of  witnesses.! 

This  court  i$  of  opinion,  there  is  no  equity  in  the 
amended  bill ;  and  that  the  decree  of  the  circuit  court,  iri 

*  There  was  contradictory  fv/eartrig  in  the  depofitions  taken  in  the  caufe._ 

■f'Sfee  the  ccrri'edy  u  She  ft  oops  to  conquer,  or  the  ov-flakes  of  the  night,71 

2  N  •  . 
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Craig  that  respect,  is  not  erroneous  ;  but  that  there  is  error  in  so 

Baker,  flitch  of  the  said  decree  as  gives  validity  to  the  afore¬ 
said  entry  of  Lockhart. - Decree  reversed. 


t 


In  a  cafe  of 
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DUNWIDDXE  m.  the  COMMONWEALTH. 

The  Opinion  of  the  Court. — It  appears  to  this 
court  to  be  unnecessary  to  enter  into  any  reasoning  to 
show  the  impropriety  of  the  decision  of  the  inferior 
court.  It  is  sufficient  to  say,  that  the  principle  decided 
by  that  court,  viz.  “That  in  the  case  of  bastardy,  the 
warrant  before  the  justice  ought  to  be  received  as  evi¬ 
dence  by  the  court,  of  the  person  charged  being  the  fa¬ 
ther  of  the  child,”  is  a  violation  of  the  most  fundamental 
rules  of  evidence  ;  withholds  from  the  person  accused 
an  advantage  which  was  most  unquestionably  his  right — 
the  benefit  of  a  cross  examination  ;  and,  if  admitted,  it 


would  also  confine  to  a  justice  of  the  peace,  the  exclusive 
right  of  inquiring  into  the  truth  of  the  fact  charged. 

The  second  assignment  of  error,  relates  to  the  neces¬ 
sity  of  producing  and  examining  the  mother  of  the  child  : 
this,  this  court  thinks,  cannot  be  dispensed  with. 

Judgment  reversed. 

Clay,  for  the  plaintiff ;  Blair ,  attorney-general,  for  the 
defendant. 


MCCLELLAND  v*.  the  COMMONWEALTH. 

A  mi  (take  In  Opinion  or  the  Court. — A  motion  was  made,  and 
tirlmg  a  caufe  judgment  given  in  the  general  court,  in  behalf  of  the 
cioes^n  t  commonwealth,  against  McClelland  and  securities  ;  the 
the  effect  of  the  judgment  was,  on  a  subsequent  day  of  the  term,  set 
judgment ;  for  aside,  upon  suggestion  that  the  notice  to  the  first 
the  title  muft  day  of  the  term,  did  not  warrant  the  judgment  on  the 

taken  m  com!  second  day,  although  the  general  court  was  not 
junction,  with  constituted  by  a  quorum  to  proceed  to  business,  on 
the  original  the  the  first  dayi  To  this  opinion,  the  attorney- general  ex- 
lodged.  cepted,  and  took  an  appeal  ;  upon  which,  the  opinion 

i\ either  will  and  order  of  the  general  court,  in  setting  aside  the  judg- 
theh  «?-ke  in  ment  °*  the  second  clay  of  the  term,  was  reversed,  and 
o?e  affirmance C  the  ^irst  judgment  ordered  to  stand  in  full  force  and  vir- 
fent  out  i»y  the  tue  ;  which  was  ordered  to  be  certified  to  the  general 
clerk  alter  the  court.  But  the  clerk  of  this  court,  in  titling  the  certi- 
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ficate  sent  to  the  general  court,  or  in  titling  the  suit  in 
the  record,  ( which ,  is  quite  immaterial)  stated  McClel¬ 
land  only,  and  not  his  securities.  This  certificate  was 
received  and  recorded  by  the  general  court,  as  a  part  of 
the  record  in  the  motion  f  and  thereupon,  the  judgment 
first  entered,  (which  was  against  McClelland  and  secu¬ 
rities)  stood  affirmed.  An  execution  issued  ;  upon 
which,  this  writ  of  error  and  supersedeas  was  sued  out. 

The  mere  clerical  mistake  in  titling  the  certificate, 
makes  the  ground  of  complaint  in  the  present  case. 
Whether  we  consider  the  whole  record  as  removed  by 
the  appeal  taken  by  the  attorney-general,  or  only  a  trans¬ 
cript  thereof  removed  into,  this  court,  and  then  sent  down , 
or  re- certified  to  the  general  court,  the  mistake  in  titling- , 
can  have  no  weight.  It  was  the  judgment  of  record 
which  was  affirmed,  and  not  the  clerk’s  certificate  from 
this  court ;  that  was  only  evidence  of  the  affirmance,  and 
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was  not  to  be  taken  per  &e,  but  in  conjunction  with  the 
record ,  or  transcript  thereof  to  which,  it  belongs.  And 
this  court  have  no  hesitation  in  saying,  that  the  titling  in 
the  record  here,  must  be  connected  arid  taken  in  con¬ 
nection  with  the  original  file  of  the  record  lodged. 

Wherefore,  it  is  considered  by  the  court,  that  the 
judgment  aforesaid  be  affirmed  ;  that  the  defendant  may 
proceed  to  have  the  benefit  thereof,  in  the  court  below, 
and  recover  of  the  plaintiff,  Daniel  McClelland,  who  a- 
lone  prosecuted  this  writ  of  error,  ten  per  centum  dama¬ 
ges  on  the  amount  thereof,  together  with  his  costs,  in 
this  behalf  expended  :  which  is  ordered  to  be  certified  to 
^he  said  general  court. 

Allen,  for  the  plaintiff ;  Blair,  attorney-general,  for 
the  defendant. 


DOUGHERTY  vs.  GLENN. 

The  Opinion  of  the  Court,  was,  in  substance,  to 
the  following  effect  ; 

If  a  covenant  were  to  do  any  one  particular  thing,  a 
general  averment  that  it  had  not  been  done,  would  be 
sufficient,  without  particular  specification  of  the  manner 
or  circumstances  of  the  failure.  Where  there  are  more 
covenants  than  one  in  a  deed,  it  is  sometimes  necessary 
that  there  should  be  a  specific  assignment  of  such  breaches 
are  complained  of ;  but,  many  of  them,  nothing  more 
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need  be  alleged,  than  tfiat  the  thing  agreed,  or  covenant¬ 
ed,  to  be  done,  has  not  been  done. 

Dougherty  covenanted  to  furnish  Glenn  a  new  suit  of 
clothes  of  his  own  choosing.  To  a  suit  brought  for  a 
breach  of  this  covenant,  Dougherty  pleaded  that  Glenn 
never  did  choose  for  himself  a  new  suit  of  clothes,  as  bv 
the  covenant  he  ought  to  have  done.  To  this  plea  there 
was  a  demurrer,  and  judgment  for  Glenn.  This  court 
thinks  the  demurrer  was  very  properly  sustained  ;  the 
plea  was  neither  good,  as  being  responsive  to  the  decla¬ 
ration,  nor  does  it  sufficiently  aver  any  matter  of  avoid¬ 
ance.  It  makes  out  no  such  case,  as,  if  found  true, 
would  have  discharged  the  action. 

The  plaintiff  in  this  court,  has  not  shewn  that  he  was 
ready  to  do  all  which  by  his  covenant  he  was  bound  to 
do.  He  does  not  show  that  he  had  put  it  in  the  power 
of  the  defendant  to  choose  the  clothes,  by  being  ready  to 
pay  them  when  chosen. 

Issue  was  joined  on  one  plea,  and  a  demurrer  to  the 
second  plea  adjudged  good,  and  an  inquiry  of  damages 
awarded  as  to  it.  The  jury  gave  a  joint  and  general 
verdict  for  the  plaintiff,  in  damages. 

There  was  no  necessity  for  the  severance  of  the  dama¬ 
ges,  on  the  inquiry  of  damages,  and  the  issue  joined  ; 
the  verdict,  in  either  case,  must  have  been  in  damages. 
Both  were  submitted  at  die  same  time,  to  the  same  jury, 
and  there  could  be  no  injury  to  the  plaintiff  fere  by  -the' 
general  verdict.-— —Judgment  affirmed. 

Clay ,  for  the  plaintiff ;  Alien,  for  the  defendant. 
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RADCLIFF  vs.  SHIP. 

.  •  v  .  •;  ••  s 

Opinion  of  the  Court. — -The  plaintiff  purchased 
150  acres  of  land,  and  received  a  deed  of  conveyance 
containing  a  covenant  of  general  warranty,  from  the  de¬ 
fendant.  The  phiintiff  alleged  that  this  covenant  had 
been  broken  j  for  that  by  a  judgment  of  the  court  of 
quarter  sessions  for  Mason  county,  Thomas  Marshall 
and  others  had  recovered  the  said  land  of  him,  and  had 
sued  out  a  writ  ol  habere  facias  possessionem  ;  to  prove 
which,  on  the  trial  of  this  cause,  he  produced  and  offered 
in  evidence  a  record  of  the  proceedings  in  the  suit,  which 
was  determined  by  the  Mason  quarter  session  court* 
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This  record  the  court  refused  to  admi*— First,  Be¬ 
cause,  as  they  say,  the  survey  appears  to  have  been  laid 
down  by  consent  of  the  parties,  and  not  from  actual  sur¬ 
vey.  Second,  Because  it  does  not  appear  that  the  de¬ 
fendant  therein  mentioned  was  legally  evicted.  Third, 
Because  the  record  is  not  certified  to  be  a  lull  and  com¬ 
plete  copy. 

To  this  opinion  RadclifF  excepted  ;  and  the  incorrect¬ 
ness  thereof,  is  all  in  this  cause,  that  this  court  is  requir¬ 
ed  by  the  assignment  of  errors  to  decide. 

As  to  the  first  reason  assigned ;  it  appears,  from  the 
inspection  ol  the  record,  that  the  survey  was  laid  down 
by  order  of  the  court ;  nor  is  any  reason  shewn  or  alleg¬ 
ed  why  it  should  be  necessary  for  the  surveyor  to  have 
made  the  survey  on  the  ground.  This  is  not  necessary 
in  all  cases  in  ejectment ;  and  it  not  being  shewn  or  al¬ 
leged  to  be  necessary  in  this,  we  cannot  presume  it  was 
so ;  and  from  an  inspection  of  the  plat  itself,  it  appears 
improbable  that  any  kind  of  question  could  have  arisen 
to  have  required  it. 

To  the  second  reason  alleged,  it  may  justly  be  observ¬ 
ed,  that  no  better  evidence  ought  to  be  required  of  a  le¬ 
gal  eviction,  than  the  judgment  ol  a  court  itself.  Had 
the  plain-till  refused  to  yield  that  just  respect  and  due 
obedience  to  the  court,  which  every  good  and  well  dis¬ 
posed  citizen  ought  to  render  ,•  then  it  might  have  been 
necessary,  in  order  to  effectuate  the  justice  of  the  case, 
and  to  complete  the  right  of  the  plaintiff  in  the  eject¬ 
ment,  to  have  executed  the  writ  of  habere  facias  posses¬ 
sionem*  But  surely  there  can  be  no  objection  to  his  ac^ 
quiescing  in  and  submitting  to  the  judgment ;  and  there¬ 
by  rendering  compulsion  unnecessary,  and  preventing 
the  further  accumulation  of  costs. 

To  the  third  reason,  it  may  be  answered,  that  the  re¬ 
record  exhibited,  substantially  corresponds  with  the 
plaintiff’s  allegation  ;  appears  to  be  the  record  of  the  case 
alluded  to  ;  and  is  sufficiently  full,  as  far  as  it  appears  to 
be  necessary ;  and  if  any  substantial  defect  existed,  it 
should  have  been  shewn. ^ 

The  court  seeing  no  other  objections  to  the  record, 
and  adjudging  those  insufficient,  are  of  opinion,  that  the 
inferior  court  erred  in  refusing  to  admit  it  as  evidence. 

*  The  record  produced,  appeared  to  be  a  complete  tranfcript  $  but  was  not 
certified  To  to  be.  The  only  authentication  it  contained,  was  as  folloyvs  ; 

A  copy,  tefte,  Thos.  Marihall,  jyr.  C.  M  C.”  * 
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No  better  c - 
vidence  ought 
tp  be  required 
of  a  legal  evic¬ 
tion,  than  the 
judgment  of  the 
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A  record  of 
evidfion  whith 
appears  to  be  a 
complete  tran» 
feript,  is  good 
evidence  on  ap 
attion  of  cove¬ 
nant  on  a  war¬ 
ranty,  without 
its  being  certifi¬ 
ed  to  be  full  & 
complete. 
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Judgment  reversed ;  cause  remanded,  and  direction 
given  to  admit  the  record  as  evidence. 

Talbot ,  Clay ,  and  Blair ,  for  the  plaintiff ;  Allen, for 
the  defendant. 


jpif'tj'b.  QUIRY  vs.  PRATHER’S  adm’x.  See. 

A  motion  a.  THIS  cause  was  argued  by  Allen ,  for  the  plaintiff, 
gainft  a  fheriff  The  Court  delivered  the  following  opinion : — At  the 
for  failing  to  August  term,  in  the  year  1805,  of  the  Jefferson  circuit 
fcaeTmuftte  C0U1'h  Mary  Prather,  administratrix  of  Richard  Prather, 
made’ at  the  deceased,  made  a  motion,  (upon  previous  notice  given) 
court  next  fuc-  and  obtained  judgment  against  Charles  Quiry,  late  she- 

twrnoTtheexe-  °f  sa*d  county,  for  the  sum  of  seventy-six  dollars, 
ciition.  with  interest  thereon,  at  the  rate  of  15  per  centum  per 

Jf  a  motion  annum,  from  the  12th  December  1803,  until  paid  ;  the 
the 0tn ext*1  fuc-  amount  which  said  Quiry’s  deputy  had  collected  on  an 
ceeding  term,  execution  issued  from  said  court,  bearing  date  in  Oc- 
the  remedy  by  tober  1803,  returnable  in  December  following. 

ImTThe8  pany  The  act  (a)  giyes  the  summary  remedy  in  such  cases, 
mud  bring  fuit.  u  upon  a  motion  made  to  the  next  succeeding  court  from 
(a)  Adfs  ot  whence  such  writ  shall  issue.”  This  motion  was  not 
^35 >"7*  ^8rad!  ma^e  at  the  court  next  succeeding  that  from  whence  the 
472,  273—aa:*  writ  of  execution  issued  ;  but  after  many  intervening 
ot  1801,  ch. terms  ;  and  was  therefore  not  warranted  by  the  statute 
^  made  and  provided  in  cases  of  sheriffs*  failing  to  pay 

monies  collected  upon  executions.  The  remedy  by  mo¬ 
tion,  is  but  cumulative  ;  and  if  demanded  in  due  time, 
subjects  the  sheriff  to  the  high  rate  of  interest  ;  but  if 
not  demanded  at  the  succeeding  court,  the  plaintiff  is 
left  to  pursue  his  appropriate  common  law  remedv,  and 
has  waived  his  right  to  the  additional  rate  of  interest,  ^ 

Judgment  reversed. 

AV Kinley,  for  the  defendant, 

*  Sanders  vs.  Jcbnfony  fpring  term  1809,  S,  P, 


HUBBLE  vs.  MULLANPHY. 

When  a  bond  The  Opinion  of  the  Court. — The  bond  on  which 
has  no  date,  an  this  action  was  brought,  is  payable  on  a  particular  day 
fhe  day1  of  deli  -  expressed,  but  bears  no  date.  The  declaration  does  not 
very  cannot  be  aver  the  time  of  the  execution ,  or  the  delivery  of  the 
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bond  ;  but  says,  “  For  that  the  defendant,  on  the - •  day  Hubble 

oi  — - at  the  county  and  circuit  aforesaid,  by  his  Mui^ 

certain  writing  obligatory,  sealed  with  the  seal  of  the 
said  Edwards,  and  here  now  shewn  to  the  court,  whose  taIten 
date  is  the  same  aforesaid.”  This,  at  first,  appeared  to  j" 
be  a  mere  omission  in  the  declaration,  which  might  be  properly  quef- 
helped  by  reference  to  the  bond,  and  thus  cured  by  the  tioned  in 
statute  of  jeofails  of  1796  but  as  the  bond  bears  no  C°  vvher^'time 
date,  the  statute  does  not  apply  ;  the  expressions  u  or  is  itfuabie,  \t 
for  mistake  of  the  day,  month ,  or  year ,  in  the  declaration  oug*a  w  al- 
or  pleading,  the  time  being  right  m  any  part  of  the  re-  material! 
cord  or  proceedings.”  if  a  bond  be 

But  the  same  statute  requires,  that  no  judgment,  after  af^ned  by  s. 

inquiry  of  damages,  be  reversed,  for  any  omission  or  declaration  all 
fault,  which  \vould  not  have  been  a  good  cause  to  stay  leged  it  to  be 
or  reverse  the  judgment,  if  there  had  been  a  verdict.  the  a%nment 
The  act  of  1799,f  does  not  extend  to  this  case;  being  ofsl fho^M 

by  default,  [and  a  writ  of  inquiry  executed,]  and  not  by  bequettbnedm 
verdict.  So  that  it  remains  to  be  inquired,  whether  the  the  court  below 
omission  to  aver  the  date  of  the  bond,  would  be  good  °tn  cann"^^ 
cause  for  reversal  after  verdict.  In  Plow.  24 — Sir.  21  done  in  this 
— Cole  vs,  Hawkins ,  806 — Matthews  vs.  Spier ,  and  court* 
Shepherds  Touchstone  55,  it  may  be  seen  that  a  distinc-  rarion on awril 
tion  is  taken  between  the  averment  of  a  day  in  parol  a-  ting  aflignable 
greements,  trespass,  &c.  and  where  the  matter  is  by  wri-  hw  ftew  a 
ting  ;  that  in  the  one  case,  the  time  is,  in  the  general,  traT  before  the 
only  matter  of  form,  not  of  substance  ;  that  in  those  ca-  alignment,  it 
ses,  a  variance  from  the  true  time,  is  immaterial ;  in  the  1S  unnecetfary 
others,  a  variance  is  material ;  and  that  in  pleading  deeds,  performance0  to  * 
a  time  should  be  alleged,  for  the  making  thereof;  and  the  afiignor. 
where  the  deed  bears  no  date,  the  day  of  delivery  should  .  The  a<a  of 
be  set  forth.  This  case  cannot  be  said  to  be  a  variance  ;  doSlotwend 
if  it  was,  the  act  of  jeofails  would  expressly  cure.  It  is  tojudgments  by 
an  omission  to  fill  up,  by  averment,  the  blank  in  the  bond.  detault« 

Now,  how  this  should  be  taken  advantage  of,  is  the  t0 
question.  With  respect  to  days,  or  time,  this  farther  fendant  or  bail 
guide  is  to  be  had,  from  the  authorities  before  cited —  e?rerins  a 

that  where  the  time  is  issuable,  it  ought  to  be  alleged 
certainly  ;  and  is  material.  An  issue  upon  the  date  of  ment  bydiauit 
a  bond,  would  be  immaterial  ;  and  the  court,  after  an  at  the  ru!es’  ** 
office  judgment,  would  not  receive  an  offer  of  such  an  maU€r  ot 
issue  :  it  would  certainly  be  a  plea  in  abatement  only  of 

*  A&s  of  1796-7,  P<  24,  5  28,  1  Brad-  229. 
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in  Inilr  of  the  right  of abtidn-  on  tlife  Bond  :  and  being1' so, 
tHe  lktter  clause'  6'f  the  statute  before  recited,  extends  to 


it.  An  issue  made  dp  on  ribn  est  factum,  payment,  or 
other  plba  in  Bar,  would  certainly  have  cured  the  omis¬ 
sion  iti  the  declaration!  There  can  be  no  vcrchct  without 


issue.  Ari  immaterial  issue,  is  as  no  issue  ;  and  the  sta¬ 
tute'  belbrei ' recited^  takes  the  distinction  between  judg¬ 


ment  upon  verdict,  writ  of  inquiry  ol  damages,  confess 
Sibil, -ahcl  nb/i's'um  ulfdrniataf afttt-  then  gives  an  inquiry 
of  daluagesthe  same  efficacy  ill  curitig  faults  and  omis¬ 
sions. 

This  point betilg  settled,  there  is  no  difficulty  in  the 
other  assignments  of  error!  1  he  declaration  states  that 
Histone  assigned  the  bond.  T  he  bond,  as  indorsed, 
appears  to  be  an  assignment  by  Short,  for  Instone  and 
himsdlfi  A's  the  bond  was  giveh  to  Instone  only,  it  was 
Sufficient  in  the  declaration,  tb  derive  claim  from  him  ; 
and  it  is  riot  permissible,  in  this  court,  tb  question,  for 
the  first  time,  the  authority  of  Short.  What  Instone  did 
by  another,  he  did  by  himself  is  the  language  of  the  law 
applied  to  this  individual  case;  The  averment,  then, 
that  Instone  assigned,  would  have  been  supported  by  the 
proof  that  he  did  it  by  Shorty  his  agent.  .  This  assign¬ 
ment  of  error  can  only  be  in  nature  of  an  assignment  of 
error  in  fact,  not  of  law ;  and  therefore  not  to  be  regarded. 

The  third  assignment  is  founded  on  a  misapprehen¬ 
sion,  and  want  of  attention  to  the  declaration i  It  is 
averred  thereby,  that  an  action  had  accrued  to  Instone, 
by  non-payment  of  the  smaller  sum,  to  have  the  sum  of 
§  840  ;  that  the  whole  being  due  arid  unpaid,  the  bond 
was  assigned  to  Marshall,  of  which,  notice  to  the  obligor 
is  alleged  ;  and  that  the  whole  being  due  and  unpaid,  the 
bond  was  assigned  to  Mullanphy,  of  which,  the  obligor 
also  had  notice1 ;  that  an  action  accrued  thereby  to  Mul¬ 
lanphy,  to  have  the  S  840  ;  arid  the  breach  in  non-pay¬ 
ment  to  him,  is  well  assigned. 

The  omission  to  call  the  defendant,  or  bail,  if  required 


SeeG<ztfe,&?<\  all,  after  judgment  by  default,  for  want  of  appearance, 
•«.  Hart ,  poji  w,a<s  gllt  mere  form  ;  and  the  omission  to  state  it  in  the 


record,  is  nothing  more.— — Judgment  affirmed.  .  > 

This  cause  was  argued  by  Talbot ,  lor  the  plaintiff  5 
and  Marshall ,  for  the  defendant* 
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GANG,  &c.  vs.  HART. 

The  Chief  Justice,  delivered  the  following  opinion 
of  tne  court  :-*-Hart,  upon  motion,  on  ten  days  previous 
notice,  and  without  anv  defence,  had  judgment  in  the 
Franklin  circuit  court,  upon  a  replevin  bond,  entered  in¬ 
to  by  Gano,  with  his  security,  for  the  payment  of  rent, 
due  from  him,  as  tenant  in  possession. 

The  first  .assignment  of  error  suggests,  “  That  the 
warrant  of  distress  is  illegal  ;  being  issued  on  the  day 
on  which  the  rent  became  due  ;  and  because  it  does  not 
constituted  a  special  bailiff,  or  go  to  the  officer  to  execute. 

It  is  true,  that  distress  cannot  be  made  on  the  day  on 
which  the  rent  becomes  due,  because  the  tenant  has  the 
whole  day  to  pay  it  in  ;  but  it  does  not  therefore  follow, 
that  a  command  or  authority,  given  on  that  dav,  to  a 
bailiff  or  officer,  to  make  distress  generally,  would  make 
void  a  distress  on  the  day  succeeding,  or  afterwards.  A 
warrant  of  distress  may  be  useful  to  the  officer,  as  evi¬ 
dence  of  his  authority,  in  case  he  shall  be  sued  in  an  ac¬ 
tion  of  replevin  or  trespass,  whereby  to  make  out  his 
justification;  but  if  made  out  by  parol,  would  •equally 
justify.  The  warrant  constitutes  no  part  of  the  bond,  on 
which  judgment  was  rendered  ;  and,  of  itself,  properly 
makes  no  part  of  the  record.*  Whether  the  officer  Had 
authority  or  not,  to  distrain,  comes  too  late  to  be  inquired 
into  here.  If  an  illegal  and  tortuous  distress  had  been 
made,  the  tenant  had  his  appropriate  remedy  ;  but  after 
bond  executed  for  payment  in  three  months,  and  judg¬ 
ment  had  upon  motion,  without  objection  ; this  court  can¬ 
not  now  go  beyond  the  bond  itself,  to  inquire  into  the 
transaction. 

1  he  repleiiy  bond  recites  the  authority  as  being  gi¬ 
ven  to  Paschal  Hickman,  as  sheriff  of  Franklin  county, 
to  make  distress  of  the  goods  of  Gano,  in  the  house  he 
dwelt  in,  or  on  the  premises  in  his  possession,  for  36/.  7$i 
rent  due  on  the  16th  January  1805  ;  and  also,  recites 
the  warrant  as  being  made  on  the  same  day ;  but  the  re¬ 
plevy  bond  does  not  state  the  distress  to  have  been 
made  on  that  day.  If  implication  were  to  be  indulged, 
it  must,  from  the  date  of  the  warrant  of  distress,  and 
time  of  replevying,  be  presumed,  that  it  was  not  made 
pn  the  day  the  rent  became  due. 

*  T unjiall  vs*  M'Clellandt  fpring  term  1806,  S.  JP^ 

2  O 


May  3 rd . 

t>iftrefs  for 
rent,  cannot  be 
made  on  the  day 
the  rent  be¬ 
comes  due 

But  on  that 
day  an  authority 
given  to  make 
diftreb,  gene¬ 
rally,  is  good. 

An  authori¬ 
ty  by  parol  to 
make  diftreis  is 
goon. 

1  he  warrant 
of'diftreismakes 
no  part  o t  rhe 
record  of  the 
proceedings. 

It  is  n  r  ne- 
ceflary  to  call  a 
defendant  be¬ 
fore  judgment 
is  entered  a- 
gainft  him. 

The  circuit 
court  of  the 
count}  in  whicll 
the  demiied  pi  e. 
miles  lie,  or,  to 
which  the  offi¬ 
cer  taking  the 
bond  more  es¬ 
pecially  be¬ 
longs,  has  ju- 
rildidbion  to  en¬ 
ter  judgment  on 
fuch  bonds. 

A  bond  gi¬ 
ven  to  fave  pro¬ 
perty  from  dif¬ 
trels  lor  rent,  is 
as  good  as  if 
given  to  releafe 
it  after  diftrefs* 
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Gano,  ,&c. 
•vs. 

Hart. 


The  second  assignment  supposes  it  was  erroneous  to 
enter  judgment  without  calling  the  defendants.^  They 
had  notice  of  the  day  on  which  the  motion  was  intended, 
See  Hubble  vs*  and  should  have  made  defence, fit  any  they  had,  when 
Mulianpby, ante  pae  sukjeCt  Was  before  the  court;  The  court  was  not 

Z94‘  hound  to  wait  upon  the  negligence  ot  the  parties  ;  and 

we  cannot  presume  that  business  was  transacted  secretly 
in  a  court  of  justice.  ' 

The  third  assignment  asserts,  that  the  court  had  not 
jurisdiction.  The  replevin  bond  recites,-  that  John 
Hart  was  landlord  to  the  above  bound  I.  L.  Gano,  m  the 
town  of  Frankfort,  and  county  of  Franklin ;  and  also, 
that  he  dwelt  on  the  premises  ;  and  recites  also,  the  au¬ 
thority  as  given  to  P.  Hickman,  as  sheriff  of  Franklin  : 
so  that  the  bond  has  been  returned  to  a  court  of  compe¬ 
tent  jurisdiction,  within  the  county  in  which  the  demis¬ 
ed  premises  are  fairly  presumed  to  lie,  (from  the  reci¬ 
tals  in  the  bond)  as  well  as  to  the  court  whose  process 
the  officer  taking  the  bond  was  more  especially  bound  to 
execute;  either  of  which,  would  give  jurisdiction  to  a 
court  in  such  cases.  In  Furguson ,  &c.  vs.  Moors ,  2 
Wash.  54,  such  was  the  construction  given  by  the  court 
of  appeals  of  Virginia,  to  the  statute  which  regulates 
the  proceedings  in  this  case.  If,  however,  the  facts 
■were  otherwise  than  as  before  implied,  they  should  have 
been  made  out  in  evidence,  upon  objections  to  the  juris¬ 
diction  in  the  circuit  court,  it  is  now  too  late  to  taxe 
exceptions  to  the  jurisdiction,  not  arising  from  the  face 
of  the  proceedings.  The  manner  prescribed  for  -obtain¬ 
ing  judgment  on  such  bonds,  by  the  statute  ol  Virginia, 
is  the  same  as  upon  replevin  bonds,  taken  by  virtue  ot 
writs  oifieri  facias ;  which  then  was  by  motion,  on  ten 
davs  notice  ;  and  being  so  engraf  ted  on  the  original  act, 
now  in  force  in  this  state,  must  be  considered  as  part  ot 

that  act,  and  in  force  also.  .  ,  . 

The  fourth  assignment,  charges  a  defect  in  the  reple¬ 
vin  bond,  “  Inasmuch  as  it  does  not  express  that  it  was 
taken  for  goods,  or  other  estate  distramed  for  rent,  and 

restored  to  the  debtor  or  said  obligor.” 

The  bond  does  not  say,  that  distress  had  actually  been 
made  ;  but  after  reciting  the  issuing  of  the  warrant  or 

*  In  the  cafes  o f  Johnfon  -vs.  Brown ,  fpring  term  1800,  and  Carr.eal  vs. 
Grant ,  &c.  fpring  term  1805  j  it  was  held,  that  if,  after  a  jury  ™as  s^°‘n  F ‘ 
caufe,  a  nonfuit  was  entered,  it  was  indilpenfable  that  the  recor  * 
that  the  plaintiff  was  called)  and  made  default. 
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authority  to  distrain  ;  the  amount  of  rents  ;  when  due, 
&c.  saith,  “  The  aforesaid  I.  E.  Gano  availeth  himself 
of  the  right  he  has  to  replevin,  which  was  granted  him, 
by  entering  into  this  bond,  with  the  above  bound  Green¬ 
up,  his  security  ;  and  all  proceedings  in  the  warrant  of 
distress  stayed.  Now,”  &c. 

This  expresses  clearly,  the  consideration  and  cause  of 
taking  the  bond  :  and  there  is  no  distinction  in  reason, 
between  a  replevin,  permitted,  to  save  the  property  from, 
distress,  and  to  release  it  from  distress.  No  right  has 
been  withheld  from  the  tenant,  but  he  has  experienced 
the  easement  intended  by  the  statute,  to  its  fullest  ex¬ 
tent. - Judgment  affirmed. 

Allen  and  Littell ,  for  the  plaintiffs ;  Talbot  and  Hardin , 
for  the  defendant. 


CRAIG  vs.  MORTON. 

ON  the  26th  day  of  March  1801,  Craig  gave  his 
bond  to  Morton,  for  800/.  conditioned  for  the  payment 
of  400/.  on  the  first  day  of  November  ensuing  ;  indor¬ 
sed  that  the  bond  might  be  discharged  by  the  payment 
of  150/.  in  cash,  in  June  next  ensuing,  and  175/.  in  trade, 
delivered  by  the  first  of  November.  Craig,  in  1803, 
confessed  judgment  on  the  bond  for  a  balance  of  66/. 
12s.  5d.  He  filed  his  bill  in  the  Mason  circuit  court, 
to  get  relieved  from  that  judgment.  He  alleged  that 
the  bond  was  given  for  the  purchase  of  land  of  the  de¬ 
fendant,  at  825/.  payable  according  to  the  indorsement 
of  the  bond:  that  Morton,  fearful  the  payments  would 
not  be  punctually  made,  “  demanded  a  bond  for  400/. 
that  the  75/.  was  a  penalty,  and  that  he  had  paid  more 
than  the  sum  of  325/.  ;  but  did  not  shew  any  part  to  have 
been  paid  in  the  time  stipulated  in  the  indorsement. 
He  also  alleged  that  the  confession  of  judgment  was  ex¬ 
torted  from  him,  by  his  being  held  to  bail  in  the  enor¬ 
mous  sum  ol  500/.”  and  his  particular  situation  at  the 
time  ;  and  to  get  relieved,  he  confessed  judgment  for 
what  Morton  said  was  due.  On  this  bill,  he  procured 
an  injunction. 

The  answer  denied  the  contract,  as  stated  by  Craig ; 
alleged  that  by  the  contract,  he  was  to  receive  the  pay- 
s$cnt  stipulated  in  the  condition  of  the  bond.  That  his 
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A  bond  for 
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demands  for  money  were  such,  as  induced  him  to  make 
the  offer  of  taking  the  less  sum,  at  the  earlier  day.  That 
the  offer  was  voluntary,  and  indorsed  at  Craig’s  request, 
but  made  no  part  of  the  original  agreement.  The  an- 
swer  denied  that  the  confession  of  judgment  was  pro¬ 
cured  by  the  means  stated,  and  went  into  a  detail  to  shew 
that  it  was  fair.  Depositions  were  taken  ;  and,  on  mo¬ 
tion,  the  injunction  was  dissolved  :  and  on  the  final  hear¬ 
ing,  the  bill  was  dismissed. 

Craig  prosecuted  a  writ  of  error  ;  and  the  cause  was 
argued  by  Allen,  for  the  plaintiff  in  error. 

The  Opinion  of  the  Court,  after  taking  a  view  of 
the  bill,  answer,  and  depositions,  by  which,  amongst 
other  things,  it  appeared,  in  substance,  that  Craig  agreed 
to  pay  400/.  as  stated  in  the  condition  of  the  bond  ;  and 
that  Morton  agreed,  if  the  payments  were  made  in  the 
time  and  manner  stated  in  the  indorsement,  he  would 
take  it  in  full  of  the  bond  ;  and  that  the  indorsement 
was  on  the  bond  at  the  time  of  its  execution,  proceeded  : 

Upon  this  summary  of  evidence,  the  case  stands,  at 
best,  as  favorable  for  Morton  as  it  did  on  the  bond  and 
indorsement,  unaided  by  the  confession  of  judgment. 

If  equity  will  give  no  other  construction  to  the  instru¬ 
ment,  than  the  parties  themselves  have  given  to  it  at  law, 
it  is  unnecessary  to  stir  other  questions,  or  to  say  any¬ 
thing  as  to  the  manner  in  which  the  complainant  has  at¬ 
tempted  to  avoid  his  confession  of  judgment. 

The  question  presented  by  the  bond  and  indorsement, 

,  (against  which  there  is  no  charge  or  suspicion  of  any  at¬ 
tempt  to  eyade,  by  shift,  any  statutary  provisions  re-" 
specting  loans  of  money)  is  a  limited  one  ;  to  which  we 
must  answer,  either  as  common  lawyers,  or  chancellors, 
that  the  effect  given  to  the  instrument  in  the  judgment 
at  law,  is  the  proper  one.  In  the  cases  of  mortgages, 
bearing  an  interest  of  four  and  a  half  per  cent-  with  clause 
of  reduction  to  four,  incase  of  prompt  payment $  if 
prompt  payment  is  not  made,  equity  will  not  relieve  a- 
gainst  the  half  per  cent .  In  the  case  of  Nicholas  vs. 
Maynard ,  3.  Atk.  520,  that  great  chancellor,  Hard wi eke, 
in  speaking  of  such  mortgages,  says,  if  the  mortgagor 
fails  of  making  payment  at  the  appointed  time,  he  can¬ 
not  be  relieved  u  any  more  than  many  other  compositions 
between  the  parties  because  the  abate  was  for  prompt 
payment,  and  the  terms  of  the  agreement  not  being  com- 
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plied  with,  the  mortgagee  is  entitled  to  interest  at  four 
and  a  half  per  cent.  In  this  case,  the  abatement  was  to 
have  been  allowed,  not  only  for  prompt,  but  for  previous 
payment  also* 

If  Craig  had  been  pleased  to  perform  the  condition 
precedent,  he  would  have  been  entitled  to  the  abate¬ 
ment  ;  he  did  not  bind  himself  to  do  it,  and  Morton  had 
no  right  to  demand  it.  Craig  having  had  the  full  mea¬ 
sure  of  delay  given  by  contract,  cannot  have  relief  against 
his  own  laches.  The  bill  seems,  indeed,  predicated  up¬ 
on  the  expectation  that  the  bond  itself  would  be  consi¬ 
dered,  as  to  the  differences  between  the  face  and  the  in¬ 
dorsement,  merely  nomine  poence  ;  or  that  he  could 
prove  it  so  by  parol.  If  the  face  of  the  bond  had  been 
for  325/.  and  the  indorsement  had  stipulated  an  increase 
for  default  of  payment,  then  indeed  such  a  construction 
would  have  been  right ;  and,  upon  a  proper  case  made 
out,  would  be  relievable  in  equity, 

Decree  affirmed. 

V  . 


BELL  vs.  ROWLAND’S  adm’rs. 

THIS  was  a  writ  of  error  from  the  Woodford  circuit 
court.  It  was  argued  by  Allen ,  for  the  plaintiff ;  and 
by  Talbot  and  Clay ,  for  the  defendants. 

The  Chief  Justice,  delivered  the  following  opinion 
of  the  court : — The  questions  to  be  decided  in  this  court, 
are,  first,  whether  the  evidence  on  the  part  of  Bell,  the 
plaintiff  in  the  circuit  court,  was  sufficient  to  take  the 
case  out  of  the  statute  of  limitations,  or  not.  2d,  Whe¬ 
ther  the  court  ought  not  to  have  instructed  the  jury  as 
to  the  law  of  the  case,  and  then  have  left  it  with  them 
to  determine,  whether  an  acknowledgment  of  the  debt, 
or  a  promise  to  pay  it,  had  been  proved  to  have  been 
made  within  the  five  years.  And,  3d,  Whether  the  plea 
of  non- assumpsit,  and  the  issue  thereupon,  is  too  imper¬ 
fect  to  be  sustained,  after  verdict ;  especially,  after  a 
general  finding  for  the  defendants,  both  on  that  plea,  and 
the  plea  of  the  statute  of  limitations. 

Upon  the  first  point,  we  have  had  occasion  to  review 
jand  consider  the  English  decisions  on  the  construction 
of  their  statute  of  limitations  ;  in  hopes,  that  as  their 
statute  was  similar  to  ours,  we  might  derive  from  those 
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decisions,  satisfactory  light.  But  it  seems  to  us  that 
many  of  those  decisions  have  gone  unwarrantable  lengths 
in  evading  the  statute  ;  and  that  some  of  them  have,  in^ 
deed,  amounted  to  a  total  disregard  of  its  provisions. 
In  some  cases  («),  it  is  sai.d  that  the  slightest  acknow¬ 
ledgment  will  be  sufficient.  And  in  one  case,  where  the 
defendant  said  to  the  plaintiff,  “  I  am  willing  to  settle 
with  you,  but  I  owe  you  nothing,”  it  was  adjudged  such 
an  acknowledgment  of  the  debt,  as  would  take  it  out  of 
the  statute.  A  plain  man,  whose  understanding  had  not 
been  perverted  by  legal  refinements  and  subtleties,  so 
far  from  considering  these  expressions  as  an  acknow¬ 
ledgment  of  the  debt,  or  a  promise  to  pay  it,  would  have 
considered  them  as  a  positive  denial  of  the  existence  or* 
justice  of  the  claim. 

These  decisions  of  the  English  courts,  being  only  their 
construction  of  their  own  statute,  we  are  free  to  declare, 
we  do  not  consider  them  as' obligatory  upon  us,  in  giv¬ 
ing  a  construction  to  our  statute,  although  similar  in  its 
provisions  to  theirs  ;  and  that  so  far  as  they  have  gone 
upon  nice  refinements,  for  the  purpose  of  evading  the 
statute,  they  must  be  disregarded. 

The  statute  of  limitations,  although  frequently  con¬ 
temned,  is  a  wise  and  beneficial  law.  It  was  made  to 
prevent  raising  up  stale  demands,  after  the  true  state  of 
the  transaction  maybe  forgotten,  through  length  of  time  ; 
to  prevent  the  injury  that  would  very  frequently  arise 
from  the  death  or  removal  of  witnesses  ;  and  it  tends  to 
the  speedy  adjustment  of  disputes,  and  the  suppression 
of  perjury.  No  case,  therefore,  to  which  the  statue  had 
once  attached,  should  be  taken  out  of  its  operation,  un¬ 
less  it  is  clearly  out  of  the  mischiefs  intended  to  be 
guarded  against  by  the  statute  ;  and  unless  it  can  be 
brought  within  some  general  rule,  intelligible  to  the 
community,  so  as  to  avoid  the  uncertainty  so  frequently 
the  reproach  of  the  law.  If  “  the  slightest  acknoxvledg- 
ment  ff  strained  constructive  acknowledgments,  and 
promises,  are  held  sufficient,  it  must  multiply  litigation  ; 
produce  endless  uncertainty  ;  and,  it  is  to  be  feared,  a 
fruitful  crop  of  perjury.  Slight  circumstances,  and  a 
man’s  loose  expressions,  would  frequently  be  construed 
into  “  slight  acknowledgments  of  the  debt,”  when  he, 
himself,  neither  intended  to  make,  or  undertood  himself 
as  making,  any  acknowledgment  at  all*  Instances  of  thir> 
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kind,  it  is  apprehended,  are  frequent  in  the  books  ;  but  B^LL 
the  example  is  too  dangerous  to  be  countenanced.  Rowland’s 

Upon  the  whole,  we  are  of  opinion  that  the  only  safe  adm’n. 
rule  that  can  be  adopted,  capable  of  any  reasonable  de¬ 
gree  of  certainty,  is,  that  in  order  to  take  the  case  out 
of  the  statute  of  limitations,  an  express  acknowledgment 
of  the  debt,  as  a  debt  due  at  that  time,  (coupled  with  the 
original  consideration)  or  an  express  promise  to  pay  it, 
must  be  proven  to  have  been  made,  witiiin  the  tune  pre¬ 
scribed  by  the  statute.  And  we  are  of  opinion  that  the 
acknowledgments  of  David  Rowland,  deceased,  proved 
upon  the  trial,  as  stated  in  the  bill  of  exceptions,  were 
not  such  express  acknowledgments,  orpromise,  as  cotnd, 
by  law,  take  the  case  out  of  the  operation  of  the  statute. 

The  utmost  extent  ol  his  acknowledgment  was,  u  I  hat 
he  had  once  owed  the  plaintiff,  but  he  supposed  his  bro¬ 
ther  had  paid  it  in  Virginia  (the  place  where  the  origi¬ 
nal  transaction  took  place,  in  the  year  1785)  ;  and  if  his 
brother  had  not  paid  it,  he  owed  it  yet.”  I  his  was  far 
from  an  acknowledgment  of  a  debt  due,  or  subsisting  at 
that  time,  when  he  insisted  the  debt  had  been  paid  by  his 

brother.  >  # 

But  it  has  been  contended,  that  if  his  brother  had  in 
fact  paid  it,  he  could  and  ought  to  have  proved  the  pay¬ 
ment.  As  well  might  it  be  contended,  that  if  he  had 
paid  the  debt  himself,  he  could  and  ought  to  prove  it. 

In  either  case,  it  would  be  requiring  of  him,  what  the 
statute  clearly  intends  shall  not  be  required ;  that  he 
shall  make  proof  of  the  payment.  The  statute  goes  up¬ 
on  the  presumption,  that  payment  has  been  made  ;  and 
that  after  the  lapse  of  time,  proof  cannot  be  reasonably 
required. 

To  have  bound  him,  be  ought  either  to  have  made  a 
promise  to  pay,  (which  is  not  here  pretended)  or  such 
an  acknowledgment  of  the  debt,  from  which  the  law 
could  imply  a  promise.  Now  the  law  implies  a  pro¬ 
mise,  where  the  party  ought  to  promise  ;  but  can  we  sav 
he  ought  to  have  promised,  under  the  circumstances  oi 
the  present  case,  the  payment  of  a  debt  which  he  suppo¬ 
sed  had  been  already  paid  ?  W e  think  we  cannot. 

Upon  the  second  point,  we  are  of  opinion,  the  court 
might  either  have  instructed  the  jury  as  to  the  law  of  the 
case,  and  have  left  them  to  have  determined,  afterwards, 
the  facts  j  or  in  other  words,  whether  such  an  acknow- 
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ledgment  or  promise  had  been  made,  as  was  proved  by 
the  witnesses  on  the  part  of  (.hr  plaintiff ;  or  the  court 
might,  taking  the  whole  of  the  evidence  on  the  part  of 
the  plaintiff  as  true,  and  the  facts  sworn  to  by  the  wit¬ 
nesses,  as  sufficiently  proved,  instruct  the  jury  as  to  the 
law  arising  upon  those  facts.  The  latter  course  was 
pursued  by  the  court  in  this  case  5  and  so  far  as  we  can 
discover,  such  was  the  general  practice  in  the  English 
courts,  prior  to  the  revolution  ;  and  such  has  pretty  ge¬ 
nerally  be,en  the  practice,  both  in  Virginia  and  this  count- 
try.,^ 

We  have  seen  but  one  case  where  this  practice  has 
been  condemned  in  the  British  courts.  It  is  the  case  of 
Lloyd  and  Maundy  2  Term  Rep.  There  three  judges, 
contrary  to  the  practice  adopted  by  the  chief  justice  at  nisi 
prius ,  granted  anew  trial,  because  he  had  not  left  a  let¬ 
ter  to  the  jury  to  put  their  construction  upon  it,  which 
had  been  written  by  the  defendant  to  the  plaintiff.  In 
which  case,  one  of  the  judges,  '•'when  speaking  of  the 
strongest  part  of  the  letter,  says,  “  That  perhaps  does 
contain  an  insinuation  that  something  was  due  j”  and, 
therefore,  he  concludes,  it  ought  to  have  been  left  to  the 
jury  to  put  their  construction  on  it. 

This  case  having  been  decided  since  the  year  1776, 
cannot  be  considered  as  authority  in  this  court ;  and  can 
only  be  useful  in  shewing  to  what  dangerous  lengths  the 
judges  of  that  country  have  gone  in  modern  times,  in  or¬ 
der  to  get  out  of  the  statute^ 

Upon  the  third  point,  we  are  of  opinion  there  is  no  er^* 
ror.  The  record  states,  that  u  the  defendant  pleaded 
non  assumpsit ,  to  which  the  plaintiff  replied  generally d* 
This,  although  a  very  informal  method  of  making  up  ,pn 
issue,  is  good  after  verdict.  The  nature  of  the  issue  to 
be  tried,  could  not  be  misunderstood  ;  and  the  merits 
must  have  been  as  fairly  tried  as  if  the  issue  had  been 
formally  made  up.- - Judgment  affirmed. 


BRISCOE  vs.  TROUTMAN  and  others. 

The  Chief  Justice,  delivered  the  following  opinion 
of  the  court: — A  bill  in  chancery  was  exhibited  by  Bris* 
coe,  in  the  Nelson  circuit  court,  in  the  year  1800  ;  the 
answers  being  filed,  replications  were  taken  and  commis¬ 
sions  awarded  in  March  1 801  ;  and  the  cause  set  for 
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hearing  in  August,  in  the  same  year.  At  the  March  Brisco* 
term  1805,  the  complainant  was  called,  and  not  appear-  Troutman 
ing,  his  default  was  recorded, 'and  his  injunction  and  bill  &c.  9 

dismissed. 

The  first  assignment  of  error  alleges,  that  the  cause  |£nan  t^pp1'^ 
was  set  for  hearing,  before  the  expiration  of  six  months  court.  °  C  * 
a'ter  replication  and  commission  (a).  The  second  al-  iffuchappii- 
leged,  that  the  court  erred  in  dissolving  the  injunction,  cat\°“  -1S.  not 
and  dismissing  the  bill,  without  notice,  and  upon  the  ir-  late  to  apply  to 
regular  manner  in  which  the  suit  was  set  for  hearing.  this  courc  for 

The  first  assignment  is  true  in  fact ;  the  second  is  A£ts  0f 
predicated  upon  the  calling  of  the  complainant,  Briscoe,  1796-7,  P.  51, 
in  court,  at  the  March  term  1805.  §  34,  i  Bradi 

Tne  first  was  an  irregularity  in  the  clerk’s  office,  which  255’ 

might  have  been  corrected  by  an  application  to  that  court, 

Tms  was  hot  made  ;  and  the  application  to  this  court, 
is  in  the  nature  of  a  request  to  exercise  original,  and  not 
appellate  jurisdiction. 

As  to  the  second  ;  the  complainant  was  bound  to  at-  $ee  Coleman 
ten  !  to  his  suit ;  and  if  the  clerk  had  committed  a  mis-  ™:Harr'foncir~ 
take  in  the  office,  he  ought  to  have  been  in  court  in  pro-  171. 
per  time,  to  ask  redress,  or  to  answer  when  called.  His 
failing  to  appear,  was  properly  recorded  by  the  court  ; 
and  the  judgment  of  dismission,  for  the  want  of  prose¬ 
cution,  was  correct.  It  is  too  late  now,  to  come  into 
this  court  for  redress. 

fne  case  Duldy  vs.  Price,  2  Mrash.  191,  was  upon  art 
appeal  from  a  decree,  and  not  upon  a  dismission  for  want 
of  prosecution  ;  and  in  this  respect,  the  cases  are  dissimi¬ 
lar.  But  if  that  case  turned  upon  the  irregularity,  with- 
out  an  exception  thereto  in  the  inferior  court,  then  the 
distinction  between  original  and  appellate  jurisdiction, 
seems  not  to  have  been  duly  attended  to.  Briscoe  is  not 
barred  by  the  dismission  from  commencing  a  new  suit, 
if  he  shall  think  he  has  equity. 

Order  of  dismission  affirmed. 


SMITH  vs.  CARR,  &c. 

CARR  and  others,  obtained  a  judgment  in  the  gene-  Where noap- 
ral  court,  against  Smith,  on  a  contract  made  prior  to  the  been^^ade3  to 
year  1/92,*  on  which  an  execution  was  sued  out  a-  the  court  fedev? 
*  Sec  afts  of  i  S««,  of  1792,  chap.  22,  p.  24, 

2  P 
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gainst  the  “  estate ”  of  Smith.  There  was  no  indorse¬ 
ment  made  on  the  execution,  that  the  judgment  was 
founded  upon  a  contract  made  prior  to  the  first  day  of 
February  1793  (a).  Land  was  sold  under  this  execu¬ 
tion-  Smith,  without  applying  to  the  general  court  to 
quash  the  execution,  sued  out  a  writ  of  error  to  reverse 
the  judgment,  and  set  aside  the  proceedings  subsequent 
thereto. 

The  first  assignment  of  error,  questions  the  correct¬ 
ness  of  the  construction  given  by  the  general  court  to 
some  expressions  in  the  bond  on  which  suit  was  brought, 
as  stated  in  a  bill  of  exceptions  ;  and,  if  sustained,  would 
have  defeated  the  judgment.  It  embraced  no  general 
principle. 

The  other  assignments  went  to  question  the  regulari¬ 
ty  and  legality  of  the  execution,  and  proceedings  under 


it. 

May  yd.  Allen ,  for  the  plaintiff- — after  arguing  the  first  assign¬ 
ment  of  error,  observed  :  The  proceedings  subsequent 
See  aa$  to  the  judgment,  are  clearly  irregular  and  erroneous  ; 

of  1756-7,  p.  and,  according  to  an  uniform  current  of  decisions,  acted 

5$,  §  ai,  1  Upon  for  many  years  by  this  court,  must  be  reversed  and 

Brad.  266.  set  as}cie?  if  I  should  fail  on  the  first  point. 

Talbot  and  Clay,  for  the  defendant — after  answering 
the  first  assignment  of  error,  proceeded  :  It  remains  for 
this  court  to  decide,  as  to  the  other  assignments,  whe¬ 
ther  they  will  persist  in  an  old  error,  or  go  back  to  the 
law.  You  sit  here  as  a  court  to  revise  the  adjudications 
of  other  courts,  and  not  to  superintend  their  officers. 
Every  court,  from  the  nature  ol  its  institution,  has  the 
power  to  revise  and  correct  the  acts  ol  its  ministerial  of¬ 
ficers,  It  is  practised  every  day.  It  never  is  ques¬ 
tioned.  It  cannot  be  questioned.  If  they  possess  that 
power,  it  is  because  it  "is  an  original  jurisdiction  ;  for 
the  inferior  courts  have  only  original,  and  not  appellate 
jurisdiction.  If  it  is,  then, ’properly  exercised  by  them, 
it  cannot  be  properly  exercised  by  you.  You  have  only 
appellate  jurisdiction.  It  cannot  be  both  original  and 
appellate  jurisdiction  at  the  same  time.  If  that  court 
errs  in  its  decision,  upon  application  below  ;  then,  and 
not  till  then,  will  an  appeal,  or  writ  of  erior,  properly  lie. 

Propriety  itself,  would  dictate,  that  this  court  should 
not  condescend  to  meddle  with  the  acts  of  the  ministe¬ 
rial  officers  of  an  inferior  court*  If  the  proceeding  is 
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bad  below,  the  question  is  tried  by  motion,  or  writ  of 
error  coram  vobis ,  at  the  first  court,  with  a  trifling  ex¬ 
pence.  But  if  you  try  it,  heavy  expences  are  incurred, 
and  delay  ensues,  sometimes  more  injurious  than  those 
expences. 

Allen ,  in  reply. — Upon  the  subject  of  expence  ancl 
convenience,  it  is  frequently  better  that  this  court  should 
entertain  jurisdiction,  than  that  the  inferior  court  should 
do  it :  particularly  where,  as  in  the  present  instance,  the 
application  is  made  to  this  court  to  correct  an  error  in 
the  judgment,  and  others  in  the  execution  and  subse¬ 
quent  proceedings,  at  the  same  time. 

The  jurisdiction  of  this  court,  in  these  cases,  has  not 
been  lightly  taken,  up.  It  was  re-considered  and  settled 
by  solemn  argument,  in  the.  case  of.  Adair  and  Lynch  vs. 
Agen and  has  been  acted  on  for  years.  In  questions 
of  right,  one  or  two  erroneous  decisions  should  not 
change  the  law.  But  in  points  of  practice,  decisions 
show  what  practice  is  ;  and  they  should  never  be  devi¬ 
ated  from,  but  by  a  rule  to  be  made  so  as  to  act  pros^ 
pectively  only. 

Edwards,  Gh.  J.  delivered  the  written  opinion  of 
the  court.  After  overruling  the  assignment  of  error  re¬ 
lating  to  the  judgment,  and  stating  the  irregularities 
complained  of  in  the  other  assignments,  it  proceeded  : 

No  attempt  has  been  made  to  correct  this  irregularity, 
by  an  application  to  the  court  below,  by  motion,  or  writ 
of  error  coram  vobis  ;  so  that  before  we  can  consider  the 
effect  of  the  irregularity,  it  must  be  considered  whether 
this  court,  as  an  appellate  tribunal,  has  jurisdiction. 

In  support  of  the  affirmative,  Adair ,  & c.  vs .  Agen , 
decided  in  1806,  and  several  cases,  previous  thereto, 
have  been  cited,  in  which  this  court  entertained  juris¬ 
diction  for  the  correction  of  irregularities  or  errors  in 
executions,  replevy,  and  forthcoming  bonds. 

As  to  the  two  latter,  it  will  be  unnecessary  now  to 
give  any  positive  opinion ;  but  we  incline  strongly  against 
the  jurisdiction  of  this  court,  in  cases  where  no  applica¬ 
tion  has  been  made  to  the  court  below  to  correct  the  er¬ 
ror  in  the  replevy  and  forthcoming  bonds.  The  ques¬ 
tion  is  certainly  silenced  by  the  acts  of  1802  and  1803, 

*  In  the  opinion  given  in  that  caufe,  (fall  term  1806,)  the  court  cite  and 
rely  upon  a  Bac.  Ab,  Old  Ed.  187,  Gwil.  Ed.  448,  where  it  is  laid  down  that 
a  writ  of  error  lies  where  a  man  is  grieved  by  any  enor  in  the  foundation, 
proceeding,  judgment,  Qitxecuuov^  of  a  fuit— Co.  Lit.  289®  b, 


Smith 
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Carr,  &c. 
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§  1,  p.  173- 
ads  of  1803, 
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in  all  cases  arising  subsequent  thereto  (a).  The  ques¬ 
tion  is  now  only,  whether  this  court  can  legally  entertain 
jurisdiction  lor  the  correction  of  error,  or  irregularity- 
in  an  execution,  in  the  first  instance  i 

This  depends  upon  the  constitutional  powers  of  this 
court,  as  given  by  the  constitution  itself,  and  the 
acts  of  assembly,  made  in  pursuance  thereof ;  toother 
with  the  nature  of  the  jurisdiction  demanded  to  be  ex¬ 
ercised.  The  constitution  of  this  state,  Art.  4th,  §  2d, 
declares,  that  The  court  of  appeals,  except  in  cases 
otherwise  directed  by  this  constitution,  shall  have  appel¬ 
late  jurisdiction  only  and  this  is  not  one  of  the  cases 
excepted. 

The  act  of  assembly  establishing  the  court  of  appeals, 
and  the  acts  amendatory  thereof ;  as  well  as  the  several 
acts  regulating  appeals  and  writs  of  error  ;  pursuing  the 
spirit  of  the  constitution,  provides  for  the  exercise  oi  ap¬ 
pellate  jurisdiction. 

1  The  question  then  is,  would  this  be  the  exercise  of 
appellate  jurisdiction  ?  Appellate  j  urisdiction,  ex  vi  ter - 
mini,  implies  a  resort  from  an  inferior  tribunal  of  justice, 
to  a  superior,  for  the  purpose  of  revising  the  judgments 
of  the  inferior  tribunal.  This,  it  is  beli#  ved,  is  the 
sense  in  which  the  expressions  have  at  all  times  been 
used  by  legal  writers.  This  must  be  the  sense  in  which 
they  are  used  in  the  constitution,  and  in  this  sense  they 
have  been  understood  by  the  legislature  ;  who,  in  their, 
several  acts  upon  the  subject  of  appeals  and  writs  of  er^ 
ror,  invariably  speak  of  them,  as  the  means  of  revising 
judgments  and  decrees  of  the  inferior  courts  ;  not  as 
the  means  of  correcting  the  acts  of  the  ministerial  officers 
of  those  courts.  An  appellate  court  is  contrasted  with 
an  inferior  court,  not  with  the  ministerial  officers  there-* 
of.  : 

If  this  court,  in  the  first  instance,  entertains  jurisdic¬ 
tion,  it  will  be  the  exercise  of  an  original  concurrent  ju¬ 
risdiction  with  the  inferior  court. 

The  inferior  courts  have  proper  original  jurisdiction 
over  the  subject.  "  The  power  of  correcting  the  ministe¬ 
rial  acts  of  its  own  officers,  necessarily  and  incidentally 
belong  to  every  court ;  and  has  been  alwa}  s  exercised  ; 
as  well  before  as  since  the  formation  of  the  present  con¬ 
stitution. 

If5  then,  the  inferior  court  fyad  jurisdiction,  and,  wa$ 
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competent  to  correct  the  irregularity  in  the  execution 
complained  of,  on  an  application  there  made  loi  th 
purpose  ;  the  complaint  should  have  been  first  made  to 
that  tribunal ;  otherwise  we  will  exercise  a  jurisdiction 
concurrent  only  with  the  inferior  court.  It  would,  too, 
be  the  exercise  of  original  jurisdiction.. 

Every  exercise  of  jurisdiction  is  original,  where  t  e 
complaint  is  heard  by  that  tribunal  m  the  hrst  in¬ 
stance,  before  any  other  tribunal  is  resorted  to.  II  the 
jurisdiction  here  contended  tor  by  the  plaintiff  m  error, 
be  the  exercise  of  appelUte  jurisdiction,  it  may  be  as*- 
?d,  from  what  is  the  appeal?  it  cannot  be  from  t  e 
rndgment  of  the  inferior  court,  because  it  has  never 
been  applied  to  for  redress.  It  cannot  be  tolerated  as 
an  appeal  from  the  clerk  of  that  court,  because  he  is  an 
officer  wholly  ministerial,  pot  judicial.  1  he  thing  com¬ 
plained  of  here,  is  not  the  judgment  of  the  court,  but  the 
subsequent  process,  issued  by  the  clerk,  lor  carrying  the 

judgment  into  effect#  .  .  ,  . 

■  Upon  the  whole,  we  are  clearly  of  opinion,  that  as  no 

application  has  been  made  to  the  court  below,  to  correct 
any  irregularities  or  errors,  alleged  to  be  in  the  execu¬ 
tions,  or  indorsements  thereon,  we  have  not  jurisdiction, 
and  cannot  adjudicate  further  upon  the  latter  assign- 
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#ient  of  error. 

The  principles  of  this  opinion  are  re 
court  of  appeals  of  Virginia,  in  the  < 
01  id  wife  vs,  Strovall ,  I  W ash.  303  (ci) 
We  have  taken  this,  lengthy  view  < 
Recount  of  the  number  ol  cases  cited 
prehend  the  difference  between  ori 
jurisdiction,  has  not  been  duly  consi 

persuade 

pot  given  to  us  by  law 
violation  of  the  constitution, 
port. — —Judgment  affirmed 
Judge  Trimble 

mentioned  that  the  cot,  ^ 

the  causes  embraced  by  the  principle 
above  ;  that  where  the  onhj  error  comt 
the  proceedings  subseejuent  to  i 
would  hear  motions  *to  dismiss 


of  the  subject,  on  Burnell  vs  An 
;  in  which  we  ap-  a  Wafh 
final  and  appellate  I94’ 
iered  ;  and  whate- 
jndividuals,  we  cannot 
which  is 


yer  inconvenience  may  happen  to 

ourselves  to  exercise  a  jurisdiction 

but  which  we  believe  to  be  m 
which  we  are  sworn  to  sup- 

da  a  subsequent  day  of  the  court,*  %  i7it- 
irt  had  considered  the  situation  of  Coftc  not  g. 

'  ;s  of  the  decision  veil  under  *pe 
- , plained  of,  was  in  cialc.rcumftan 

the  judgment  below,  they  ceS> 
them,  they  not  having 


o  The  Chief  Justice  w*s  indifpofe^ 


SI  0 


SPRING  TERM,  1808, 


Smith 

•vs, 

§ARR,  &C. 


jurisdiction  to  hear  the  cause  ;  and  as  it  was  an  old  prae-. 
tice,  and  an  error  of  the  court,  not  of  the  parties,  they 
would  not  award  costs. 

I  his  was  accordingly  dpne,  in  the  case  of  Hamilton  Vfc 
MHoun, 


May  5 th, 

Non-refidents 
who  profecute 
writs  ot  error, 
iRuft  give  feui 
rity  for  tofts. 


(a)  A&s  of 
3796-7,  p.  19, 
§  8,  1  Brad. 

ZJCf. 


{o')  See  a&s 
of  1799, ch. 28, 
§  6,  p.  58. 


KARLIN’S  HEiits  vs.  EASTLAND. 

THIS  was  a  writ  of  error,  without  a  supersedeas ,  sued 
out  to  reverse  a  decree  of  the  Lincoln  circuit  court, 
dismissing  the  bill  of  the  plaintiff  in  error.  No  bond 
was  given  to  secure  to  Eastland,  and  the  officers  of  court, 
the  costs  in  the  court  below;,  nor  in  this  court.  An  affi¬ 
davit  was  filed,  shewing  that  the  plaintiffs  in  error,  were 
not  residents  of  this  state  ;  and  a  motion  made  for  a  rule 
to  shew  cause  why  the  suit  should  not  be  dismissed  for 
want  of  security  for  costs. 

Hardin ,  for  the  defendant  in  error. — By  an  act  of 
1796,  regulating  civil  proceedings  («),  no  non-resident 
is  permitted  to  commence  a  suit  in  any  court  of  this  com¬ 
monwealth,  until  he  shall  have  given  bond,  to.  secure  to 
the  opposite  party,  and  to  the  officers  of  the  court,  the 
costs  they  may  become  entitled  to,  by  such  suit. 

I  am  not  aware  of  the  question  ever  having  been 
brought  before  this  court,  to  determine  whether  this  law 
did,  or  did  not  extend  to  writs  of  error,  in  this  court. 
The  few  writs  of  error,  without  supersedeas ,  which  have 
been  prosecuted  by  litigants  in  this  court,  may  account 
lor  it :  for  if  a  supersedeas  be  obtained,  the  bond  given 
on  that  occasion  will  satisfy  the  defendant  in  this  court. 

Writs  of  error  in  this  court,  will  come  within  every 
reason  which  could  have  induced  the  legislature  to  pass 
that  law  ;  and  the  words  of  it,  are  as  broad  as  the  evil 
was  extensive.  The  statute  uses  the  expression  “  any 
suit.”  A  writ  of  error  in  this  court,  is  certainly  a  suit 
or  action.  A  suit  or  action,  is  a  proceeding  in  a  court 
of  justice,  which  calls  upon  the  defendant  to  appear  and 
answer  to,  or  plead  to  the  complaint  exhibited  against 
him.  A  writ  of  error  will  come  within  this  definition. 
The  process  is  similar  to  that  in.  many  original  actions  ; 
and  the  formal  pleadings  or  answers  in  writing,  of  tke 
defendant’s,  is  dispensed  with  by  a  late  law  (6),  but  the 
same  proceeding  is  had  as  heretofore,  except  that  th§ 
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answer  of  the  defendant  in  this  court,  is  now,  as  it  an-  HA.Lw’.heir. 
ciently  was  in  original  suits,  ore  terms .  .  Eastman** 

The  last  section  of  this  act,  declares  that  it  is  to  go¬ 
vern  all  the  courts  in  the  commonwealth  ;  and  shows 
that  the  legislature  intended  that  those  provisions  which 
are  applicable  to  this  court,  should  extend  to  it« 

Under  a  fair  exposition  of  the  act  of  assembly,  I  should 
contend  that  the  court  ought  immediately  to  dismiss  the  - 
suit  ;  because  the  plaintiff  ought  to  have  given  security, 
before  the  writ  of  error  was  sued  out ;  and  that  if  secu¬ 
rity  for  costs  was  tendered  before  the  motion  for  dis¬ 
mission  was  decided,  it  might  be  received  ;  but  that  no 
day  ought  to  be  given  for  entering  security.  But  as  the 
point  is  a  new  one,  and  has  not  been  practised  under 
heretofore,  I  will  move  for  a  rule  to  show  cause  why  the 
suit  should  not  be  dismissed  for  want  of  security  for 

costs* 

Allen,  contra . — It  is  too  late  to  apply  to  this  court  to 
compel  the  plaintiff  to  give  security  for  costs.  The  mo¬ 
tion  should  have  been  made  below  ;  and  not  having  been 
made  there,  it  cannot  be  made  here.  This  court,  by  the 
decision  in  the  case  of  Smith  vs.  Carr  (a),  just  delivered  (a)  Ante  595, 
in,  has  decided  that  it  can  only  entertain  jurisdiction  to 
revise  the  decisions  of  inferior  courts  \  not  to  deteimine 
questions  which  ought  to  have  been  made  below. 

I  do  not  admit  that  the  act  of  assembly  embraces  courts 
of  error.  It  speaks  of  suits,  not  of  actions.  If  we  re¬ 
sort  to  the  origin  of  the  word  suit,  it  means  followers,  or 
witness  (b)  ;  and  the  act  of  assembly  must  use  the  term  (b)  See  5 
here,  in  relation  to  its  original  meaning,  and  will  extend  Co*» 

to  all  original  actions  in  which  witnesses  may  have  to  at¬ 
tend  ;  but  cannot  extend  to  actions  where  there  is  no  - 
suit  or  witnesses.  Every  suit  may,  therefore,  be  pio- 
perly  called  an  action  ;  but  every  action  is  not  a  suit. 

The  act  of  assembly  in  question,  has  relation,  through¬ 
out,  to  proceedings  in  original  suits  ;  and  the  general 
expression  at  the  latter  part  of  the  law,  u  all  courts,  al¬ 
ludes  to  all  courts  ol  original  jurisdiction  ;  for  when 
that  law  passed,  we  had  several  courts  of  original  juris¬ 
diction. 

Another  strong  objection  to  the  present  application, 
is,  that  the  motion  is  made  upon  a  matter  ot  fact,  out  of 
the  record.  And  how  are  the  court  to  try  the  question 
of  fact  ? 


Ha r i. in's  heirs 
•us. 

EASTLAND 
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Hardin  and  Cldy^\w  reply.-— This  motion  lias  nothing' 
to  do  with  the  costs  below.  We  admit  that  as  to  secu¬ 
rity  for  the  costs  below,  the  period  has  elapsed  for  apply¬ 
ing  /or  it.  But  this  question  must  be  considered  in  the 
same  light,  as  if  the  non-resident  were  the  defendant  be* 
low  ;  in  which  case,  no  security  could  have  been  requi¬ 
red  for  costs  below. 

The  ruld  asked  for  here,  is  only  an  incidental  motion* 
growing  out  of  a  suit  properly  within  the  jurisdiction  Of 
the  court,  and  could  not  have  been  made  below.  For, 
even  if  a  bond  to  secure  costs,  had  been  given  in  the 
court  below,  the  officers  of  this  court  could  not  have  the 
benefit  of  it ;  as  the  party  would  comply  with  the  condi¬ 
tion,  by  paying  the  defendant  below,  and  the  officers  of 
that  court,  their  costs. 


The  distinction  taken  by  Mr.  Allen,  between  Suits 
and  actions,  is  unfounded  (7/).  And  if  we  resort  tci 
Black*?  ?Com.  Coromon  usage,  we  speak  of  actions  at  law,  and  suits  in 
i  ib — iacf  b’s  chancery  ;  a  very  different  distinction  from  that  taken 
Law  Die.  title.-,  on  the  other  side. 

action,  and  iu:t.  He  is  also  mistaken  in  supposing  the  act  regulating 
civil  proceedings,  to  be  confined  to  the  courts  of  origi¬ 
nal  jurisdiction  ;  for  in  it,  are  the  provisions  relative  tcf 
i796\Ap*S24 \jeofaik  (Q  5  which  were  expressly  intended  to  govern 
§28,  1  Buc.  this  court  in  its  decisions. 

s--6*  By  the  Court.-— Let  the  rule  fee  entered  as  moved 

for.# 


*  Security  for  cofts  was  afterwards  given,  and  the  rule  dischargfed,  without 
ofpoUlion. 


TURPIN  vs.  BANTON. 

T).11  TURPIN  filed  his  bill  against  Banton,  and,  amongst 

tuate  eviaence.  other  things,  alleged  that  the  defendant  gave  him  aver- 
Award  void  bal  authority  to  sell  a  negro,  which  belonged  to  the  de- 
for  uncertainty.  fendant.  That  he  had  sold  him  accordingly  4  That 

wCC  f-v  1  11*  »  a  «  "'i* 

Banton  threatened  to  bring  suit  for  the  negro,  denying 
the  authority  to  sell.  The  bill  asked  to  perpetuate  the 
evidence,  as  to  his  authority,  and  prayed  that  the  defen¬ 
dant  might  be  compelled  to  release  his  claim,  &c.  The 
Lincoln  circuit  court,  on  the  final  hearing,  dismissed  the* 
bill.  Turpin  appealed. 

The  cause  was  argued  by  Clay ,  for  the  appellant  ;  anil. 
JJlen9  for  the  appellee. 
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The  Opinion  of  the  Court,  which  went  into  fi  de¬ 
tail  of  the  cause,  was  bottomed  upon,  and  recognised  the 
following  principles. 

As  a  bill  to  perpetuate  testimon}q  the  purpose  was  ef¬ 
fected  by  taking  the  depositions  i  and  being  accompa¬ 
nied  with  a  prayer  for  relief,  and  brought  on  for  hear¬ 
ing,  the  court  did  right  to  dismiss  it,  with  costs.  See 
Ball  vs,  Jioddisdon ,2  Pr.  Wins.  162—1  Harr.  Chan. 
Prac.  138.  i. 

An  award  determining  u  certain  matters  and  accounts, 
now  in  dispute,  and  undetermined  between  the  parties,” 
without  shewing  what  matters  and  accounts  were  in  dis¬ 
pute,  is  void,  for  uncertainty. 

A  bill  in  chancery  will  not  lie,  to  compel  the  specific 
performance  of  an  award,  for  the  payment  of  a  sum  of 
money.  The  party’s  remedy  is  at  law. 

Decree  affirmed. 


BLACK  vs.  BOTTS. 

AT  the  last  term  of  the  Montgomery  circuit  court, 
which  was  held  during  the  present  term  of  this  court, 
an  appeal  was  taken  in  this  cause,  fi;om  a  decree  of  that 
court.  The  appeal  was,  consequently,  an  appearance  to 
the  next  term  of  this  court. 

Wickliffe ,  for  the  appellant,  and  Bledsoe ,  for  the  ap¬ 
pellee,  produced  the  record  in  court,  and  moved  the 
court  for  leave  to  file  it,  by  consent^  as  an  appearance  of 
the  present  term.  They  observed  that  where  the  court 
have  no  jurisdiction  of  the  subject  matter,  consent  can¬ 
not  give  it  :  but  where  the  court  have  jurisdiction, 
the  manner  of  bringing  it  before  the  court,  can  be  re¬ 
gulated  by  consent.  A  deviation  from  the  usual  course, 
would  only  be  an  irregularity  ;  and  the  parties  can,  at 
all  times,  cure  irregularities  by  consent. 

Edwards,  Ch.J.— If  there  were  no  question  about  our 
power  to  receive  the  record  at  this  term,  it  is  still  ques¬ 
tionable  whether  we  ought  to  do  it ;  as  it  will  be  giving 
these  parties  a  preference,  in  the  hearing  ot  the  cause, 
before  others  who  have  an  equal  claim  upon  our  justice, 
for  a  speedy  determination  ot  their  disputes.  W e  will 
take  time  to  consider  of  it. 

The  next  day  the  court  overruled  the  motion. 

2  Q 


SIS 

Turpin 

•vs. 

Banton* 
May  6tb . 


a  Vent.  366. 


The  court 
will  not  receive 
a  record  on  an 
appeal,  though 
by  confent,  be¬ 
fore  the  term  to 
which  it  is  ta¬ 
ken. 

May 


May  &th. 
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LYNCH  vs.  BULLET,  &c. 


The  court 
will  hear  mo¬ 
tions  tor  a  dif- 
cbarge  of  a  Ju - 
ferjcdeas,  or  for 
additional  lecu- 
rity,  when  the 
fecurity  taken 
is  an  improper 
or  inl'ufficient 
perfon 

A  perfon  who 
is  fecurity  in  a 
replevy  bond, is 
not  a  proper  fe¬ 
curity  in  a  fu - 
ferjedeas  bond, 
given  on  fuing 
our  a  writ  of  er¬ 
ror  to  reverie  a 
decree  in  chan¬ 
cery  which  dil'- 
folved  an  in¬ 
junction  flay¬ 
ing  proceedings 
at  law  upon  the 
replevy  bond. 

Rules  of  pro¬ 
ceeding  where 
the  fecurity  is 
alleged  to  bein- 
lufiicient.i 


THE  defendants  in  this  cause,  obtained  a  judgriient 
at  law,  against  the  plaintiff,  in  the  Jefferson  circuit  court. 

The  debt  was  replevied,  and  Stephen  Smith  entered 
as  the  security.  Subsequent  thereto,  Lvneh  filed  a  bill 
in  chancery  against  Bullet,  &c.  and  procured  ah  injunc¬ 
tion,  staying  proceedings  on  the  judgment  at  law.  A 
decreee  was  pronounced  dissolving  that  injunction. 
Lynch  then  sued  out  his  writ  of  error,  and  obtained  a 
supersedeas ,  upon  Stephen"  Smith’s  entering  security  in 
the  supersedeas  bond. 

At  the  last  term,  the  defendants  in  error  moved  to 
discharge  the  supersedeas ,  unless  other  security  were  gi¬ 
ven.  On  account  of  its  being  a  new  question,  that  mo¬ 
tion  -was  postponed  until  this  term.  It  was  now  argued. 

Talbot ,  for  the  defendants  in  error. — The  law  requires 
security  to  be  given,  whenever  a  supersedeas  is  obtain¬ 
ed.  Its  object  is,  to  give  a  man  an  additional  safeguard 
for  his  debt,  when  his  judgment  is  superseded.  But 
we  have  no  security  here.  The  man  who  has  entered 
security,  is  already  bound  to  us  in  the  replevy  bond. 
We  can  come  at  him  on  that,  in  a  short  way,  by  an  ex¬ 
ecution  immediately  on  the  affirmance  of  the  judgment ; 
but  on  this  bond,  we  should  have  to  commence  suit,  if 
we  were  to  resort  to  him.  A  new  bond  fronl  the  same 
man,  and  for  the  same  demand,  is  no  additional  securi¬ 


ty.  It  must  be  another  individual.  It  is  no  answer 
that  the  debt  is  safe.  You  have  no  right  to  omit  taking 
security,  because  the  debt  is  secured  before.  This,  I 
consider  no  security. 

Allen  and  Bledsoe ,  for  the  plaintiff  in  error. — The  clerk 
is  the  judge  of  the  security  :  his  act  is  conclusive.  It 
is  like  a  sheriff  taking  a  replevy  bond.  Can  a  court,  in 
such  a  case,  order  new  or  other  security  to  be  taken  ? 
It  is  impolitic  to  hear  motions  for  new  or  additional  se¬ 
curity  ;  it  will  consume  much  of  the  time  of  the  court. 
It  is  better  that  a  particular  mischief  should  happen  to 
individuals,  than  that  a  general  inconvenience  should  be 


introduced. 

But  the  object  of  the  law  was,  to  have  the  debt  secu¬ 
red.  If  one  man  is  good  for  the  money,  it  is  as  well  as 
if  fifty  good  men  were  bound  for  it.  In  2  Call  217,  it 
is  said,  the  same  security  was  taken  in  an  injunction 
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bond,  who  was  before  bound  in  a  forthcoming  bond. 
And  3  Call  522-3,  is  a  case  nearly  in  point. 

Edwards,  Ch.  J.  now  delivered  the  resolution  of 
the  court We  are  of  opinion  that  we  nave  jurisdiction 
of  the  motion  ;  and  ought  to  hear  motions  to  discharge 
a  supersedeas,  when  improper  or  insufficient  security  is 
taken.  Smith,  who  was  bound  in  the  replevy  bond, 
ought  not  to  have  been  received  as  security  in  the  su¬ 
persedeas  bond.  This  is  not  like  the  case  in  3  Call. 
Here,  Smith  is  bound  directly  and  absolutely  lor  the 
payment  of  the  money  ;  and  is,  in  truth,  a  party  to  tne 
judgment  at  law,  by  entering  into  the  replevy  bond  ;  but 
there,  the  person  taken  as  security,  was  bound  collate¬ 
rally  only.  The  object  of  the  law  was  to  make  the  debt 
more  secure.  That  cannot  be  done  by  taking  a  person 
as  security,  who  is  already  bound. 

Enter  a  rule  that  unless  new  security  be  given  by  the 
_ _ of - -  next,  the  supersedeas  will  be  dismissed. 

On  a  subsequent  day,  the  cause  was  re-argued  and 
re- considered. 

Hardin,  for  the  plaintiff  in  error.-— I  shall  not  ques¬ 
tion  the  correctness  of  the  principle  decided  by  this  court 
in  this  motion  the  other  day ;  that  a  person  who  is  alrea¬ 
dy  bound  for  the  payment  of  the  judgment  or  decree, 
cannot  be  received  as  security  in  the  supersedeas  bond, 
given  on  a  writ  of  error  to  reverse  that  judgment  or  de¬ 
cree.  But  I  contend  that  the  security  in  the  superse¬ 
deas  bond,  is  only  answerable  for  the  amount  of  the  judg¬ 
ment  or  decree,  for  the  reversal  ol  which,  the  writ  of 
error  is  sued  out ;  and  for  the  costs  in  this  court.  The 
decree,  to  reverse  which,  this  writ  of  error  is  prosecuted, 
is  a  decree  for  10  per  cent .  damages,  on  the  amount  of 
the  judgment  at  law,  given  on  the  dissolution  of  an  in¬ 
junction,  and  for  costs.  It  is  not  a  decree  for  the  pay¬ 
ment  of  the  amount  of  the  judgment  at  law.  In  cases 
where  the  injunction  is  dissolved,  no  decree  is  ever  pro¬ 
nounced,  for  the  amount  of  the  judgment  at  law  :  nor 
could  an  execution  issue  for  it,  from  the  office  of  the 
court  of  chancery,  where  the  cause  should  be  removed 
to  a  different  court,  by  a  change  of  Venice.  The  injunc¬ 
tion  being  dissolved,  and  the  decree  entered  lor  10  per 
cent,  the  common  law  judgment  is  revived,  and  the  par¬ 
ty  proceeds  onit ,  to  recover  his  money  •,  and  not  under 
the  chancer ij  decree , 
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That  die  amount  of  the  decree,  to  reverse  which,  this 
writ  of  error  is  prosecuted,  is  only  the  10  percent .  da¬ 
mages,  and  costs  ;  and  does  not  extend  to  the  judgment 
at  common  law,  I  consider  settled  in  the  cases  of  Lansdak 
vs.  Findley,  and  Loivnj  vs.  I\T Mur try  (a),  decided 
this  term,  on  the  question  as  to  the  10 per  cent .  to  be  gi¬ 
ven  by  this  court,  on  an  affirmance. 

It  must  follow,  from  this  view  of  the  case,  that  the 
security  required  here,  would  be  answerable  for  the 
amount  of  the  chancery  decree  only,  and  not  for  the 
amount  of  the  common  law  judgment  ;  and  Smith,  the 
security  taken  here,  being  answerable  for  the  common 
law  judgment  only,  is  correctly  taken  to  secure  the  pay¬ 
ment  of  the  decree  below,  for  which  he  was  not  before? 
bound. 

Talbot,  for  the  defendants. — -The  object  of  the  law  re¬ 
quiring  security  to  be  given  when  a  judgment  or  decree 
below  is  suspended  by  a  supersedeas  which  issues  front 
this  court,  was,  to  secure  the  payment  of  the  money, 
the  collection  of  which,  was  prevented  by  the  supers#* 
deas. 

The  security  taken,  must  be  answerable  for  the  pay¬ 
ment  of  the  money  suspended  in  the  hands  of  the  plain¬ 
tiff  in  error.  This  includes  both  the  judgment  at  com¬ 
mon  law,  and  the  decree  in  chancery.  This  court  should 
give  a  liberal  construction  to  the  law,  to  effectuate  the 
intention  of  the  legislature.  And  every  shift  or  device 
resorted  to  by  a  debtor  to  procrastinate,  should  be  met 
by  some  additional  security  to  the  creditor,  if  the  rules 
of  law  will  permit.  It  is  the  more  necessary,  as  those 
who  are  the  most  disposed  to  procrastinate,  are  the  most 
apt  to  become  insolvent,  and  generally  get  securities  like 
themselves,  vdio,  though  good  when  taken,  may  become 
entirely  insufficient  before  they  can  be  resorted  to.  If 
the  construction  contended  for  is  correct,  many  debts 
which  have  been  considered  safe,  by  the  parties  giving 
security  on  obtaining  a  supersedeas,  will  be  lost.  The 
securities  taken  on  obtaining  the.  injunctions,  having  re¬ 
moved,  or  become  insolvent.  The  law  which  directs 
security  to  be  taken,  says,  it  is  to  be  given  for  the  due 
prosecution  of  the  appeal  or  writ  of  error  (£)  ;  and  un¬ 
der  it  X  contend  that  the  security  would  be  answerable 
for  all  the  money  which  is  stayed  in  the  hands  of  the 
debtor  by  the  supersedeas.  And  such  has  been  the  ge-_ 
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■  81? 

,  .  c  « 

neral  understanding ;  for  the  penalty  of  those  bonds  have  L™CH 
always  been  made  large  enough  to  cover  the  judgment  Bullet,  &c, 

at  law.  ,  ,  . 

Edwards,  Ch.  J. — We  have  deliberated  upon  this  May  6 tb» 

subject  since  it  was  last  argued,  and  have  come  to  a  fi¬ 
nal  determination,  that  Smith  was  improperly  received 
as  security  in  this  court ;  and  that  other  security  must 

be  given. 

Enter  the  rule  as  before  directed.* 

*  In  the  cafes  of  Reefevs.  Lawlefs,  and  Allen  S?  wife  vs.  Coffman ,  fall  term  Q^0ber  n tht 
1808,  the  court  fuftained  motions  hmilar  to  the  preceding,  on  the  ground  of  December  3rd. 

the  fecurity  taken  being  inefficient 

The  following  rules  were  then  laid  down  relative  to  this  proceeding  : 

The  motion  muft  be  founded  upon  an  affidavit  of  the  infufficiency  of  the 
'  fecurity  taken,  the  affidavit  of  a  perfon  interefted  in  the  judgment  below, 
may  be  read,  when  application  is  made  jor  the  rule  to  (hew  caufe. 

If  the  court  are  fatisfied,  from  the  affidavit,  that  there  is  caufe  to  interfere, 
a  rule  wilt  be  entered  lor  the  plaintiff  in  error  to  fhew  caufe,  by  a  day  to  be 
named,  why  the  Juperfedeas  fhoald  not  be  discharged,  or  other  fecurity  given  j 
provided  a  copy  of  the  rule  be  ferved  on  him  by  a  day  to  be  named  by  the 

<?°On  fhewing  caufe,  affidavits  taken  by  either  party,  (upon  reafonable  notice 
given  to  the  other)  may  be  read,  to  ihew  the  efficiency  or  infufficiency  of  the 
fecurity  taken. 

The  affidavit  of  the  fecurity  may  be  received. 

Cofts  will  be  given  to  the  l'uccefsful  party  on  this  application,  but  a  lawyer  s 

fee  will  not  be  taxed.  _  . 

If  the  fecurity  is  adjudged  inefficient,  the  additional  fecurity  offered  muft 

approved  of  by  the  court. 

Whenever  fecurity  is  offered  to  the  clerk,  be  may  put  the  fecurity  tendered 
on  oath,  and  examine  him  as  to  the  amount  of  his  property  3  and  in  detail  re¬ 
lative  thereto.  And  though  the  perfon  tendered,  fhould  fwear  he  was  able  to 
pay  the  fum  in  which  he  was  to  be  bound  ;  yet  if  the  clerk  was  not,  from  the 
detail,  fatisfied  of  the  corretlnefs  of  the  flatement  3  he  was  not  bound  to  receive 
him  as  fecurity. 

Clay  and  Hardin,  for  the  motion  in  the  firft  cafe  3  and  Alien  and  Talbot ,  contra. 

In  the  fecond,  Talbot  and  Hardini  lor  the  motion  3  and  If^icklijfe,  contra , 


LONG  vs.  PERRY. f 


May  qtb. 


Judge  rfRIMELE  delivered  the  following  opinion  of  The  dama- 
the  court  The  only  error  assigned,  is,  that  the  couit 
ought  to  have  sustained  a  motion  lor  a  new  trial,  as  made ;  ^  a 
because  of  excessive  damages  assessed  by  the  jury.  turn  valebant ,  or 

The  action  was  in  assumpsit,  upon  one  count,  a  quan-  quantum  meruit , 
turn  valebant ,  for  a  number  of  barrels  ol  inspected  flour  ;  beexcfieaf~ 
and  another  of  indebitatus  assumpsit ,  for  flour  manufac-  fivCj  t0  induce 
tured,  wheat,  plank,  and  other  articles  of  merchandize,  a  court  to  grant 
sold  and  delivered. 

J  Abfent,  Edwards,  Ch,  J„ 
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Lon*  The  accounts  between  the  parties  were  unliquidated, 
Perry.  and  the  evidence  was  of  that  kind  which  belonged  to  the 
peculiar  province  of  the  jury  to  weigh  and  adjust.  Iii 
a  new  tri^i  for  such  cases,  the  damages  should  be  flagrantly  excessive , 
lone,  to  induce  a  court  to  set  aside  the  assessment  for  that 

cause  only.  But  here  the  jury  have  allowed  no  more 
than  what  the  highest  prices,  and  interest  upon  the  ba¬ 
lance,  would  warrant  them  in  finding. 

Judgment  affirmed. 


The  autho¬ 
rity  given  by 
the  aft  of  1797, 
to  guardians  to 
fubmit  to  arbi¬ 
tration  the  land 
Qifputes  of  their 
wards,  is  not 
repealed — See 
afti  of  1796  7, 
p.  147,  l  2,  1 
Brad.  510  -rafts 
of  1  lef,  1798, 
ch  25,  §  6,  p. 
57,  1  Brad.  57. 

A  reference 
to  arbitrators 

to  fettle  and 
firullyadjutl  the 
title  to  the  fol - 
lowing  land,” 
and  then  reci¬ 
ting  the  entries 
under  which 
they  are  held,is 
fufficiently  cer¬ 
tain. 

An  award, 
good  in  part,  & 
bad  in  part, may 
be  fupported  as 
to  that  part 
which  is  good. 

An  award 
which  direfts  a 
conveyance  of 
fo  much  of  an 
entry  and  fur- 
vey  as  is  cover- 
ed  by  another 
fur  vey,  is  fufft- 
oiendy  certain. 


GALLOWAY’S  heirs  vs.  WjEBB. 

AT  the  December  term  of  the  Bourbon  court  of  quar? 
ter  sessions,  in  the  year  1797,  a  submission  was  made, 
which  stated,  that  u  On  the  motion  of  William  C.  Webb, 
by  John  Allen,  his  agent,  James  Galloway,  George  Gal¬ 
loway,  John  and  James  Galloway,  infant  heirs  and  devi¬ 
sees  of  William  Galloway,  deceased,  by  Thomas  Kirk¬ 
patrick  and  Joseph  Mitchell,  their  guardians,  ordered, 
that  Samuel  M’Dowell,  J  ames  Brown,  sen.  Thomas 
M’Clanahan,  and  Notley  Conn,  or  any  three  of  them, 
be  appointed  arbitrators,  under  an  act  of  assembly,  en¬ 
titled  u  An  act  concerning  arbitrators,”  and  one  other 
act,  entitled  w  An  act  concerning  guardians,  infants,  mas¬ 
ters,  and  apprentices,”  to  settle  and  finally  adjust  the  ti¬ 
tle  to  the  following  lands,  &c.”  The  submission  then 
set  out  an  entry  of  William  C.  Webb,  for  2000  acres  : 
the  claim  of  James  Galloway,  founded  on  a  pre-emption 
right  of  1000  acres,  held  by  certificate,  granted  him  the 
22d  day  of  April  1780:  also,  the  claim  of  William  Gal¬ 
loway,  deceased,  on  a  treasury  warrant,  entered  July 
1783,  reciting  the  words  of  the  entry  :  also,  the  claim  of 
George  Galloway,  held  by  a  treasury  warrant,  for  700 
acres,  reciting  the  entry,  and  an  amendment  thereto. 
And  it  then  ordered  that  the  award  of  the  arbitrators 
thereupon  be  made  the  decree  of  the  court. 

On  the  29th  of  December  1797,  an  award  was  made 
out  by  Brown,  M’Clanahan,  and  Conn,  which,  so  far  as 
it  respected  James  Galloway’s  pre-emption,  was  admit¬ 
ted  to  be  uncertain.  So  much  of  the  award  as  related  tg> 
James  and  John  Galloway,  infant  heirs  of  James  Gal¬ 
loway,  deceased,  was  as  follows  :  u  And  we  are  further 
of  opinion,  and  do  award,  that  John  Galloway  and  James 
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Galloway,  infant  heirs  and  devisees  of  William  Gal¬ 
loway,  deceased,  by  Thomas  Khlcpatrick  and  Joseph 
Mitchell,  their  guardians,  do  make  William  C.  Webb  a 
deed  conveying  all  their  right,  title,  and  interest,  to  what 
land  the  said  William  C.  Webb’s  survey  covers  of  the 
entry  and  survey  of  William  Galloway,  deceased,  dated. 
28th  day  of  July  1783  ;  and  that  William  C.  Webb  be 
at  all  charges  and  expence  of  making  the  survey  to  as¬ 
certain  the  quantity  oi  lar  d  which  is  hereby  awarded  to 
the  said  William  C.  Webb.” 

The  award  was  returned  to  the  February  term  of  said 
court,  which  was  held  in  the  latter  end  of  that  month, 
and  at  the  same  term  was  made  the  judgment  cr  decree 
of  the  court  ;  and  so  far  as  related  to  the  heirs  of 
William  Galloway,  deceased,  it  was  entered  in  the  words 
of  the  award  itself. 

James  Brown,  sen.  Thomas  M’Clanahan,  and  Not- 
ley  Conn,  composed  the  court  at  the  time  the  order  of 
submission  was  made,  and  at  the  time  the  judgment  or 
decree  on  the  award  was  entered. 

The  heirs  of  William  Galloway,  on  one  of  them  com¬ 
ing  of  age,  brought  a  writ  of  error  to  reverse  this  judg¬ 
ment  or  decree,  and  assigned  the  following  errors : 

u  1st.  The  court  have  made  an  order  of  reference, 
purporting  to  operate  on  the  property  of  infants,  on  the 
application  of  their  guardians,  which  is  not  authorised 
by  any  law  in  force  in  this  state. 

u  2d.  The  order  of  reference  is  erroneous  in  this,  that 
it  is  too  general,  and  does  not  sufficiently  specify  the  mat¬ 
ters  of  the  dispute. 

u  3d.  The  award  returned,  is  vague  and  uncertain; 
not  conclusive  or  final ;  and  therefore  the  court  erred  in 
receiving  it,  and  making  it  the  decree  of  the  court. 

u  4th.  The  award  does  not  determine  the  bounds  of 
the  land  to  be  conveyed  to  Webb,  but  leaves  that  open 
to  be  settled  by  the  surveyor ;  and  therefore  the  court 
erred  in  making  it  their  decree. 

u  5th.  It  is  erroneous,  in  directing  infants,  by  their 
guardians,  to  convey  real  estate. 

u  6th.  Upon  the  whole  case,  the  judgment  of  the  court 
should  have  been  against  the  arbitration  and  award,  and 
not  for  it. 

“  7th.  The  court  erred  in  appointing  themselves  arbi¬ 
trators,  and  then,  as  the  court,  acting  on  their  own 
award.” 


G A  LLPWAY 
heirs 

•vs. 

W  EffB, 

An  award* 
certain  to  a 
eon  mon  mient* 
is  good. 

if  an  award 
relative  to  in¬ 
terfering  land 
claims,  decide 
the  relative  me, 
rits  of  the 
claims,  and  the 
manner  of  lur- 
veying  them,& 
then  leave  the 
boundary,  &C. 
to  be  ascertain¬ 
ed  by  lurvej,  it 
is  lufhciently 
certain. 

An  award  re¬ 
lative  to  an  in¬ 
fant's  real  ef- 
tare,  which  di¬ 
rects  a  convey¬ 
ance  by  the 
guardian,  is 
good  ;  at  moft, 
this  part  is  but 
matter  of  form. 

An  order  of 
reference  may 
be  made  by  the 
court,  on  the 
application  of 
the  parties,  to 
the  perlons 
cMTipcfibg  the 
court. 
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ch.  25,  §  6,  1 
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Allen ,  for  the  plaintiffs. — The  act  of  1798,  relative  t<£ 
awards,  repeals  all  former  acts  concerning  awards  and 
arbitrations  (a).  It  gave  no  power  to  guardians  to  re¬ 
fer  to  arbitration,  the  land  disputes  of  their  wards  ;  and 
by  the  general  expressions  used,  it  repealed  the  former 
law  relative  to  awards,  which  did  authorise  it. 

The  award  relative  to  James  Galloway’s  claim,  is  en¬ 
tirely  uncertain.  No  man,  from  the  award,  can  tell  how 
the  claims  are  to  be  laid  down.  It  directs  this  claim  to 
adjoin  another,  when  that  other  is  laid  down  according 
to  location,  without  directing  how  that  other  should  be 
laid  down.  An  apparent  uncertainty  in  an  award,  may¬ 
be  cured,  if  it  contains,  in  itself,  the  means  of  ascertain¬ 
ing  the  requisite  certainty.  This  is  not  the  case 
here. 

The  award,  so  far  as  it  relates  to  the  entry  of Williaih 
Galloway,  is  also  uncertain.  It  does  not  ascertain  the 
quantity  of  land  to  be  conveyed.  It  does  not  ascertain 
the  metes  and  bounds.  The  arbitrators,  after  agreeing 
upon  the  principles  of  their  award,  might,  and  ought,  to 
have  directed  a  survey  according  to  the  opinion  they  had 
of  the  claims,  and  then  have  made  a  final  award.  Ar¬ 
bitrators  cannot  delegate  their  power  to  another.  But 
leaving  a  survey  to  be  made,  to  ascertain  the  land  which 
is  intended  to  be  awarded,  is  really  leaving  for  another 
to  settle,  the  very  point  they  were  called  on  to  decide. 
Thatan award  must  be  certain  and  final,  see  Fleming'  vs- 
Chinowith ,  Pr.  Dec.  25— -also,  Orear  vs.  Singleton ,  ibid 
77. 

The  award  is  also  objectionable,  because  it  directs  a 
conveyance  ot  the  lands  of  the  infants,  by  guardian. 
This  is' clearly  not  warranted  by  law,  and  must  be  fa¬ 
tal. 

Neither  could  the  court  refer  a  dispute  to  be  settled 
by  themselves,  as  arbitrators.  Parties  may  submit  the 
fact  and  law  of  a  case,  to  the  court  ;  but  then,  they  act 
as  a  court,  and  their  decision  is  subject  to  revision  by 
appeal  or  writ  of  error,  in  the  usual  way.  Justice  and 
policy  forbid  that  they  should  sit  as  arbitrators,  and  then 
sit  in  judgment  as  a  court,  to  determine  whether  the  a- 
ward  ought,  or  ought  not  to  be  set  aside.  It  is  impos¬ 
sible  they  could,  as  a  court,  sit  indifferently,  and  decide 
without  bias,  upon  their  own  acts. 

Clay  and  Bledsoe ,  for  the  defendant.—  I  he  act  an- 
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thprlsing  guardians  to  arbitrate  the  interfering  land  Galloway’s 

claims  of  their  wards.,  is  not  repealed.  It  would  be  a  h®Irs  v 
strained  construction  indeed,  to  say  that  the  act  of  1798,  WebI; 
repealed  the  one  relative  to  guardians,  &c,  of  the  pre¬ 
ceding  year. 

There  were  in  the  arbitration,  three  different,  distinct 
and  unconnected  adverse  claims,  contending  with  Webb’s 
claim.  This  writ  of  error  is  brought  by  the  heirs  of 
William  Galloway.  The  other  Galloways  are  not  be¬ 
fore  the  court.  The  plaintiffs  here,  have  no  right  to 
inquire  into  the  validity  of  the  award,  as  between  the 
Other  Galloways  and  Webb.  They  have  acquiesced. 

But  if  the  award,  as  to  that  part,  could  be  inquired  into} 
and  should  be  found  defective,  it  would  not  destroy  the 
award  as  to  the  plaintiffs  in  this  suit.  For  where  an  a- 
ward  relates  to  several  distinct  and  separate  matters,  it 
may  be  void  as  to  some,  but  valid  as  to  others; 

The  award,  as  to  the  present  plaintiffs,  is  certain  and 
final.  It  directs  a  relinquishment  to  be  made  to  Webb* 

©fall  the  interference  between  the  two  claims.  This  can 
be  done  without  a  survey,  and  the  conveyance  would  be 
sufficient*  But  in  arbitrations  relative  to  interfering 
land  claims,  it  is  the  universal  practice  to  settle,  by  the 
awards,  the  relative  merits  of  the  claims,  and  the  man¬ 
ner  in  which  they  should  have  been  surveyed  ;  and  to 
direct  a  relinquishment  or  conveyance  to  be  made  after 
a  survey  is  made  ;  and  then  leave  it  to  the  court,  to  cause 
the  survey  to  be  made,  and  to  effectuate  what  they  have  / 

directed  to  be  done;  This  settles  all  the  points  in  dis¬ 
pute  between  the  parties,  and  leaves  but  a  ministerial 
act  to  be  done  by  the  surveyor,  a  ministerial  officer. 

For  the  liberality  with  which  awards  have  been  treat¬ 
ed  in  modern  times*  the  court  is  refered  to  the  argu¬ 
ment  on  this  subject,  in  the  case  of  M  ’ Cullough  vs .  My- 
crs's  executors  (or).  \a)  Ante  197. 

►  If  the  guardian  has,  by  law,  the  power  to  refer  the 
land  disputes  of  his  ward  to  reference,  it  follows,  as  inci¬ 
dent  to  that  power,  that  he  must  convey,  where  a  con¬ 
veyance  is  to  be  made  of  the  claim  of  the  ward.  If* 
however,  that  is  not  the  case,  the  auTard,  so  far  as  it  di¬ 
rects  the  conveyance  to  be  by  the  guardians,  is  surplus¬ 
age,  and  cannot  vitiate. 

•  To  the  objection  that  the  members  of  the  court  could 
not  refer  a  dispute  to  themselves,  we  contend,  that  it  does 

%  R 
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Galloway’s  not  appear,  from  this  record,  that  they  were  the  same. 
heir*  It  is  true,  the  names  are  the  same  ;  but  from  the  names 

"Webb.  being  the  same,  you  cannot  judicially  know  that  they  are 
the  same.  It  is  no  uncommon  thing  for  there  to  be  two 
men  of  the  same  name. 

But  if  the  question  were  properly  before  the  court,  it 
is  clearly  in  our  favor.  The  parties  select  their  own  ar¬ 
bitrators.  The  court  does  not  make  the  choice  :  and 
the  court  cannot  limit  them  in  their  choice.  Mr.  Al¬ 
len’s  objections,  as  to  the  possibility  of  bias,  should  be 
considerations  with  the  parties,  before  a  choice  js  made. 
It  is  too  late  to  talk  about  it  after  that  choice  is  made. 
And  if  the  arbitrators,  while  acting  as  such,  were  to  act 
improperly,  application  may  still  be  made  to  them,  as  a 
court ;  and  if,  as  a  court,  they  will  not  do  right,  the  party 
aggrieved,  can,  by  bill  ol  exceptions,  put  it  on  record, 
and  apply  to  this  court,  where  justice  will  be  done. 

Allen ,  in  replv. — That  awards  should,  in  the  general, 
be  encouraged,  I  will  not  deny.  But  you  must  adhere 
to  the  rules  of  the  law  in  doing  it,  or  there  is  no  telling 
where  we  are  to  be  led  to.  Phe  whole  of  the  claims 
I  -  were  submitted  together.  They  seem  connected  toge¬ 

ther  ;  and  if  one  part  is  not  good,  the  whole  must  fall. 

This  award,  as  to  us,  is,  at  best,  but  interlocutory. 
Then,  according  to  the  nature  of  things,  if  it  is  but  in¬ 
terlocutory,  it  is  not  final  ;  and  an  award  which  is  not 
final,  is  void,  and  cannot  afterwards  be  made  good. 
Questions  as  difficult,  may,  and  will,  frequently  arise, 
in  carrying  an  interlocutory  award  or  decree  into  ef¬ 
fect,  as  in  settling  the  first  dispute.  Witness  the  case  of 
j Brown  vs .  Crow's  heirs  ( ci ),  now  on  your  docket,  to  de- 
(a)  cide  upon  the  mode  of  laying  down  a  survey,  directed 

by  a  former  decree  of  this  court,  to  be  laid  down. 

This  court  must  consider  the  arbitrators,  and  court, 
as  the  same  persons.  They  are  of  the  same  names  ;  and 
I  take  it  to  be  the  law,  that  where  the  same  names  ap¬ 
pear  in  the  same  record,  concerned  in  the  same  transac¬ 
tion,  they  must  be  taken  as  the  same,  unless  the  contrary 
be  shewn.  If  the  fact  had  been  otherwise,  the  other  side 
should  have  shewn  it. 

May  7 tb.  Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 

After  a  statement  of  the  case,  he  proceeded  i 

It  is  evident,  from  the  record,  that  there  were  four 
parties  to  the  submission ;  and  that  four  distinct  claims, 
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one  belonging  to  each  party,  were  submitted  ;  and  the  GA“rWAV  ‘ 
arbitrators,  in  their  award,  have  accordingly  awarded 
upon  the  respective  claims  of  each  party  severally.  It  Webb. 
will,  therefore*. be  necessary  to  consider  so  much  of  the 
award  as  relates  to  the  plaintiffs  in  this  writ  of  error,  and 

their  interest  only.  .... 

We  will  examine  the  errors  assigned,  in  thtir  order. 

By  an  act  of  assembly,  passed  March  1st  1797  (a),  (*)  Ads  of 

entitled  “  An  act  concerning  guardians,  infants,  masters,  *79^7, p-HS, 
and  apprentices,”  it  is  provided,  that  “When  tne  cla4m  ^ 

af  an  infant  or  infants,  to  land,  shall  interfere  with  the 
claim  or  claims  of  any  other  person  or  persons,  it  shall 
and  may  be  lawful  for  the  guardian  of  such  infant  or  in¬ 
fants,  to  settle  the  dispute,  with  the  proprietor  or  pro¬ 
prietors  of  the  interfering  claim  or  claims,  by  submitting 
the  same  to  reference,  agreeable  to  the  arbitration  laws 
that  may  be  in  force,”  &c.  By  an  act  passed  the  19th  of 
December  1795,  entitled  “An  act  concerning  arbitra¬ 
tions”  (/?),  persons  desirous  of  ending  any  controversy ,  (*)  Atfs  of 

or  suit ,  by  arbitration,  were  authorised  mutually  to  agree  «  *  9>  P- 
to  submit  such  controversy,  or  suit,  to  the  decision  and 
determination  of  any  person  or  persons  chosen  by  the 
parties  contending.  And  they  were  further  authorised 
“  To  nominate  the  person  or  persons  so  chosen,  together 
with  the  nature  of  the  dispute  to  them  refered,to  any 
court  of  record  within  this  commonwealth,”  &c. 

From  these  two  acts,  taken  together,  it  is  clear  that 
the  guardians  of  the  then  infants,  John  and  James  Gal- 
loway,  were  authorised  to  make  the  submission  ;  and 
that  the  court  were  authorised  to  make  the  order  of  re¬ 
ference,  on  the  application  of  the  guardians  “  purport¬ 
ing  to  operate  on  the  property  (to  wit,  the  land)  of  the 

infants.”  '  '  , 

If  any  doubt  can  exist,  it  cannot  be  either  as  to  the 

power  of  the  guardians  to  submit,  or  as  to  the  power  of 
the  court  to  make,  on  their  application,  the  older  of  re¬ 
ference,  at  the  December  term  1797  ;  but  it  must  be  as 
to  the  power  of  the  court  to  render  judgment  on  the 
award,  at  the  February  term  1798.  This  doubt  is  rais¬ 
ed  by  the  act  passed  the  12th  day  of  February  1798,  en¬ 
titled  u  An  act  concerning  awards  (c),  in  the  last  section  ^  a&s  0]p 
oj which,  it  is  declared,  that  “  All  former  acts  concern-  i  fef,  1798,  ch. 
iug  awards  or  arbitrations,  now  in  lorce  in  this  common-  ^»^P*  57> 
wealth,  are  hereby  repealed,”  And  the  February  term 
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Chdrs°WAY'S  oft^e  Bourbon  court,  commenced  on  the  third  Monday 
w.  of  the  month,  which  could  not  be  earlier  than  the  15th 
Wsbb.  day  ol  the  month.  The  last  recited  act  contains  no  pro¬ 
vision  authorising  guardians  to  make  submissions  for 
their  wards  ;  and  it  has  been  contended  that  the  repeal¬ 
ing  clause  therein,  repealed  that  clause  in  the  “  act  con¬ 
cerning  guardians,”  &c.  by  which  authority  had  been  given 
to  them  to  submit, &c.;  and  that  therefore  the  court  could 
not,  at  the  February  term  1798,  render  judgment  on  this 
award,  which  was  made  on  the  29th  December  1797. 

We  cannot  assent  to  so  much  of  the  premises,  as  al¬ 
leges  that  any  part  of  the  act  “  concerning  guardians,” 
&c.  was  repealed  by  the  general  clause  in  the  act  of  Feb¬ 
ruary  1798,  u  concerning  awards.” 

But  if  the  premises  were  true,  the  conclusion  would 
by  no  means  follow.  The  act  of  1797,  relates  to  the 
power  of  guardians  over  the  estate  of  their  wards,  and 
,  gives  them  a  new  power,  which  before  they  did  not  pos¬ 

sess  ;  and  it  declares,  that  they  may  submit  to  reference 
disputes  concerning  the  lands  of  their  wards,  “  agreeable 
to  the  arbitration  laws  that  may  be  in  force.” 

From  this  declaration,  the  legislature  evidently  had 
h  in  contemplation  that  changes  might  take  place  in  the 

arbitration  laws  ;  and  as  evidently  intended  that  such 
changes  should  not  affect  the  power  they  had  given  to 
the  guardians  ;  but  that  those  powers  should  be  still  ex¬ 
ercised  by  making  submissions  agreeably  to  the  forms 
which  then  were,  or  that  might  at  any  time  thereafter  be 
prescribed  by  the  general  arbitration  laws. 

With  this  declared  intention  of  the  legislature  of  1797 
before  them,  it  cannot  be  presumed  that  the  legislature 
ol  1798,  it  they  had  a  different  intention,  would  content 
themselves  by  declaring  it  by  implication  only ;  or  by 
the  general  expressions  in  the  repealing  clause  of  the 
act  of  1798,  before  recited  ;  especially,  when  there  is  no 
part  of  the  act  of  1798,  which  shews  that  the  legislature 
had,  at  that  time,  in  their  contemplation,  the  case  of  in¬ 
fants,  or  the  power  of  the  guardian  over  them,  or  their 
estates. 

But  if  we  should  be  mistaken  in  supposing  that  the 
act  of  1798,  does  not  repeal  any  part  of  the  act  of  1797, 
still,  the  conclusion  will  not  follow,  that  because  the  act 
of  1797,  authorising  the  submission  and  the  award,  both 
of  which  were  made  in  December  1797,  had  been  re* 
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pealed  by  the  act  of  the  12th  of  Februaiy  1798,  no  judg-  Galloway’s 
ment  could  be  rendered  on  the  award  after  the  12th  day  heirsw. 
of  February  1798.  The  act  of  1798,  is  clearly  prospec-  Wsbs, 
tlve  in  its  provisions,  and  intended  to  operate  upon  sub¬ 
missions  thereafter  to  be  made* 

The  act  of  1798,  has  not  declared  that  it  intended  to 
make  void,  submissions  and  awards  made  before  its  pas¬ 
sage,  wherever  no  judgment  had  been  entered  upon  the 
award,  before  the  passage  of  the  act.  It  can  only  have 
that  operation  bv  construction.  The  intention  of  the 
makers  of  a  statute,  should  be  followed  with  reason  and 
discretion,  in  the  construction  of  a  statute— -Plow.  206. 

Every  statute  ought  to  be  construed  for  the  preventing 
delay  as  much  as  possible  (a).  No  statute  shall  be  con-  (a)  a  Infe, 
strued  in  such  manner  as  to  be  inconvenient ,  or  against  6lI>  6l4' 
reason — 4  Bac.  Ab.  652  ( 'b ).  All  these  rules  of  con-  (£)  old. Ed. 

gtruction  would  be  violated,  if  the  construction  contend-  Gwii.  Ed^  6 
edfor,  should  be  adopted.  vo1,  391. 

The  intention  of  the  act  of  1798,  was  to  provide  more 
effectually  for  submissions  to  arbitrators,  in  future,  than 
had  theretofore  been  done,  and  not  to  defeat  those  sub¬ 
missions  and  awards  which  had  been  previously  made, 
pursuant  to  the  existing  laws  :  and  it  would  be  highly 
inconvenient,  and  against  reason,  that  they  should  be  de¬ 
feated,  after  the  parties  had  incurred  all  the  expence  and 
trouble  of  settlingtheir  disputes,  except  the  entry  of  the 
judgment  on  the  award.  It  would  also  tend  to  produce 
unreasonable  delay  in  determining  controversies  be¬ 
tween  the  parties,  if,  after  having  litigated  the  difference 
before  the  tribunal  of  their  own  choice,  and  when  no¬ 
thing  remained  to  be  done,  but  the  confirmation  of  the 
court,  they  should  be  turned  round,  to  litigate  the  same 
matter,  by  an  original  suit. 

If  the  construction  contended  for,  were  correct,  it 
would  defeat  every  submission  and  award  made  under 
the  act  of  1795  (c),  u  concerning  arbitrations,”  where  no  (c)  Gh.  9, 
judgment  had  been  rendered  thereon,  until  after  the  p*  47* 
passage  of  the  act  of  1 798  ;  for  the  former  act  was  ex¬ 
pressly  repealed  by  the  latter. 

We  cannot  suppose  the  legislature  intended  so  great 
a  mischief,  unless  they  hail  so  expressly  declared.  If, 
therefore,  the  premises  assumed,  were  correct,  the  con¬ 
clusion  attempted  to  be  drawn  therefrom,  cannot  be 
maintained  ;  and,  consequently,  the  first  assignment  of 
srror  must  be  overruled. 

ij.  .<  ■  •  *  .  - 
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Calloway’s 

heirs 

•vs. 

Webb, 


The  second  assignment  of  error  was  very  feebly  reliv¬ 
ed  upon  in  argument,  and  is  sufficiently  refuted  by  an 
examination  of  the  submission  itself. 

The  third  assignment  of  error  seems  to  be  founded 
upon  a  mistake,  in  supposing  there  was  but  one  James 
Galloway  a  party  to  the  submission  ;  whereas  a  close  at¬ 
tention  to  the  record,  proves  there  were  two,  to  wit — • 
James  Galloway,  an  adult,  whose  claim  under  h;s  certi¬ 
ficate  for  pre-emption  of  1000  acres,  is  submitted  ;  and 
James  Galloway,  the  infant  co-heir  and  devisee  with 
John,  of  William  Galloway,  deceased,  whose  claim,  de¬ 
rived  under  the  entry  of  800  acres,  m^de  in  the  name 
of  their  ancestor,  is  also  submitted. 

But  had  this  not  been  the  case,  the  uncertainty  in  the 
award,  as  to  the  pre-emption  of  1000  acres,  relied  on  in 
the  argument,  could  be  no  cause  for  setting  aside  the  a- 
ward,  so  far  as  it  relates  to  the  claim  of  William  Gallo¬ 
way,  of  800  acres  ;  or  the  judgment  of  the  court  ren¬ 
dered  on  that  part  of  the  award  alone.  They  are  two 
distinct  subjects.  It  has  been  often  held  that  an  award 
good  in  part,  and  bad  in  part,  may  be  supported  as  to  the 
part  which  is  good.  The  doctrine  applies  with  peculiar 
force  to  those  cases  where  the  several  parts  of  the  award 
relate  to  several  subjects  ;  and  many  cases  have  carried 
the  doctrine  much  farther. 

That  the  part  of  the  award  relating  to  the  claim  of 
James  and  John  Galloway,  deceased,  (which  is  the  only 
part  thereof  now  before  the  court)  is  sufficiently  certain,, 
will  be  shewn  in  the  consideration  of  the  fourth  assign¬ 
ment  of  errors. 

The  objection  contained  in  that  assignment,  is,  that 
the  arbitrators  did  not  fix  the  boundaries  of  the  land  di¬ 
rected  by  this  part  of  the  award  to  be  conveyed  to  W  ebb, 
but  left  the  boundaries  to  be  settled  by  the  surveyor. 

This  objection  is  capable  of  several  answers,  deemed 
satisfactory.  First — The  land  directed  in  the  award  to 
be  conveyed  by  John  and  James  Galloway,  infants,  &c. 
is  sufficiently  ascertained  and  described  in  the  award  it¬ 
self,  without  any  survey  being  made. 

The  award  directs  them  to  convey,  by  their  guardian, 
u  All  their  right,  title,  and  interest,  to  what  land  the  said 
William  C.  Webb’s  survey  covers  of  the  entry  and  sur¬ 
vey  of  William  Galloway,  deceased.”  If  a  deed,  in  o- 
ther  respects  regular,  had  been  executed,  describing  the 
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land  conveyed  in  die  very  words  of  the  award,  it  would  Gh^rg0WAY,a 
have  contained  sufficient  description  ;  and  would  forever  VSm 
have  extinguished  their  title  to  an}?  part  of  the  interfe-  Webb; 

rence  between  the  two  claims.  If  the  arbitrators  had  as¬ 
certained  the  precise  boundary,  and  quantity  of  interfe¬ 
rence,  and  had  directed  a  deed  to  be  executed  agreeably 
thereto,  it  could,  when  executed,  have  done  no  more. 

Seeondh — An  award  which  is  certain  to  a  common 
intent,  should  be  adjudged  good  ;  otherw  ise  few  awards 
would  be  permitted  to  stand.  For  however  well  this 
domestic  tribunal  of  the  parties’  own  choice,  may  be 
calculat'd  to  administer  substantial  justice  between 
their,  the  judges  thereof  cannot  be  presumed  to  be  gene¬ 
rally  conversant  with  technical  forms.  And  we  think 
this  part  of  ihe  aw  ard  certain  to  a  common  intent,  as  to 
what  land  was  to  be  conveyed. 

It  has  b  en  urged  that  the  arbitrators  should  have  as¬ 
certained  the  precise  boundary  of  the  land  to  be  convey¬ 
ed;  and  that  otherwise  the  boundary  may  still  be  a  sub¬ 
ject  cf  dispute.  Rut  how,  it  may  be  asked  ?  By  ques¬ 
tioning  the  identity  of  the  lines  of  the  original  survey  ? 

Suppose  the  arbitrators  had  gone  on  the  ground,  or 
had,  previous  to  making  up  their  award,  sent  the  sur¬ 
veyor  to  lay  down,  with  lines  and  figures,  the  bounda¬ 
ries  or  lines  of  the  land  to  be  conveyed  ;  might  not  the 
identity  of  these  lines,  solaid  down,  be  afterwards  made 
a  question  ?  Surely  they  might.  And  so  too,  after  an 
interlocutory  decree,  and  then  a  final  decree  made  on  a 
report  of  the  surveyor  in  a  chancery  cause,  if  the  parties 
were  sufficiently  perverse,  a  dispute  might  be  made,  as 
to  the  identity  of  the  lines  of  the  survey  reported,  con¬ 
tained  in  the  final  decree.  And  this  dispute  can  only 
be  settled  by  calling  on  the  surveyor,  or  others,  who 
were  present,  or  by  tracing  the  lines.  Yet,  would  any 
man  contend  the  decree  was  not  certain,  to  every  rea¬ 
sonable  intent  ?  So  here,  the  arbitrators  direct  the 
whole  of  the  original  survey  of  the  one  party,  within  the 
boundaries  of  the  original  survey  of  the  other,  to  be  con¬ 
veyed  to  that  other.  Nothing  was  necessary,  but  to 
trace  the  lines  of  the  original  survey. 

Before  a  party  should  be  permitted  to  excuse  him¬ 
self  from  the  performance  of  an  award,  on  the  ground  of 
uncertainty,  or  that  the  subject  was  still  left  open  to  li¬ 
tigation,  the  uncertainty  should  appear,  not  only  to  be 
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•VS. 

■Webb. 


Galloway’s  such  as  the  party  might  raise  a  dispute  about,  blit  it 
helrs  should  be  such  as  he  might  fairly  and  honestly  dispute: 

about ;  because  he  could  not  reasonably  know  what  was 
his  duty.  .  . 

A  third  answer  to  this  objection,  is,  that  the  arbitral 
tors  have  not  left  the  boundary  of  the  land  to  be  convey¬ 
ed,  to  be  ascertained  by  the  surveyor,  as  is  in  the  assign¬ 
ment  of  error  supposed,  but  only  the  quantity  :  a  thing 
wholly  immaterial  to  be  ascertained  in  any  way.  It 
clearly  appears  that  the  lines  of  the  original  survey  in¬ 
cluding  the  interference,  were  intended  to  be  the  boun¬ 
dary  of  land  to  be  conveyed  ;  the  award  having  directr 
ed  the  whole  of  the  one  survey  covered  by  the  others 
(which  would  necessarily  furnish  a  complete  boundary 
all  around  the  tract)  to  be  conveyed. 

But  whether  the  quantity  or  boundary  of  the  land  to 
be  conveyed,  had  been  directed  to  be  ascertained  by  the 
surveyor,  we  should,  in  this  case,  have  held  the  award,  a$ 
to  the  present  parties,  good.  Because  it  would  be  but 
doing  a  ministerial  act,  by  a  ministerial  officer,  acting 
under  the  direction  of  the  award,  or  the  judgment  of 
the  court  thereon.  In  the  one  case,  he  would  only  have 
to  take  the  bearings  and  distances  of  so  much  of  the  lines 
of  the  original  surveys,  as  embraced  the  interference  * 
and  in  the  other,  he  would  have  to  calculate  the  area, 
within  those  lines  ;  for  in  both  cases,  the  award  clearly 
points  out  those  lines  as  the  criterion  by  which  he  is  to 
be  governed.  ,  ,  .  ,  ; 

Many  awards  have  been  holden  good,  •which  directed 
one  party  to  pay  the  costs,  without  ascertaining  the  a~ 
mount  of  the  costs  ;  hut  leaving  them;  to  be  taxed  or 
calculated  by  the  ministerial  officer  of  the  court,  the 
clerk.  And  yet  the  clerk  might  tax  the  costs  errone¬ 
ously,  and  his  erroneous  taxation  might  be  corrected  by 
the  court.  The  case  before  us,  does  not  appear  to  be  % 
stronger  one. 

It  has  been  urged  that  this  award  is  only  interlocutory', 
not  final,  as  it  should  be,  and  therefore  reversible  :  and 
it  has  been  likened  to  an  interlocutory  decree.  But  we 
cannot  discover  the  similarity  between  them*  After  an 
interlocutory  decree  pronounced  by  the  court,  it  may, 
on  a  sufficient  case  made  out,  be  set  aside  by  the  court* 
to  permit  the  party  to  amend  his  proceedings,  or  to  take 
Hew  evidence  ;  and  is  completely  within  the  power  of 
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the  couit  :  and  therefore  it  is  not  final;  or  in  other 
Words,  conclusive,  as  to  the  matter  of  right.  Such  would 
not  be  the  case  in  this  award,  after  the  court  had  ren¬ 
dered  judgment  on  it.  It  could  only  be  opened  by 
these  means  whereby  a  final  decree  could  be  opened* 
The  award  must  be  considered,  in  this  case,  as  having 
finally  decided  the  controversy. 

r  *  The  matter  in  controversy,  was,  whether  William  C. 
Webb’s,  or  the  two  minor  Galloways’  right  to  the  land 
embraced  within  the  interference  between  their  claims, 
was  the  best.  That  controversy  is  certainly  and  finally 
detei  mined,  by  the  award  having  directed  that  they 
should  convey  to  him  the  whole  of  the  interference  be¬ 
tween  the  surveys. 

■  As  5°  th z  fifth  assignment,  we  are  of  opinion  that  the 
direction  to  the  infants  to  convey  by  their  guardian  is 
not  fatal.  The  substantial  part  of  the  decision,  is,  that 
John  and  James  Galloway,  (the  infants)  shall  convev. 
The  direction  that  they  shall  do  it  by  guardian,  is  but  a 
direction  as  to  the  form,  and  not  material. 

If  the  act  of  1T97,  had  expressly  directed  that  upon 
a  submission  by  guardians,  on  behalf  of  their  wards,  the 
guardians,  on  a  decision  against  them,  shall  convey  for 
tnem  ;  it  cannot  be  doubted,  that  if  the  conveyance  wrere 
not  made  by  the  guardians,  during  their  guardianship, 
or  the  minority  of  their  wards,  the  infants  might,  after 
attaining  full  age,  be  compelled  to  make  the  conveyance  $ 
that  being  the  substance  of  the  thing  awarded. 

The  ac^  true,  does  not  give  such  direction  ;  and 
therefore  it  is  contended,  that  the  award,  having  so  di¬ 
rected,  must  be  fatally  erroneous.  The  conclusion  does 
not  follow  :  for  if,  in  the  case  before  put,  the  direction 
that  they  should  convey  by  their  guardiahs,  would  be 
dispensed  with,  as  an  immaterial  formality  ;  no  rea¬ 
son  can  be  discerned,  why,  in  this  case,  it  should  not 
be  deemed  an  immaterial  formality  likewise.  The  sub¬ 
stance  of  the  aw'ard  here,  as  well  as  in  the  case  suppo¬ 
sed,  is,  that  the  parties  shall  convey. 

^  guardian  had  conveyed,  it  could  not,  by  any 
possibility,  have  prejudiced  their  wards.  It  could  only 
operate  as  a  conveyance  during  their  minority  :  during 
which  time,  the  guardians  might  have  bound  the  estate 
by  lease,  and  delivery  of  possession.  But  if  the  guar¬ 
dians  had  made  a  lease  to  endure  beyond  the  minority  of 
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Galloway's  their  wards,  it  would  have  been  good  during  that  peri  _ 
heirs  od,  although  voidable  by  them,  when  they  attained  iml 

Wbbb;  age.  And  such  must  have  been  the  nature  of  the  con¬ 
veyance  here,  if  it  had  been  executed.  In  this  case,  the 
guardians  might  have  surrendered  the  possession  ot  the 
land  under  the  award  ;  and  it  is  conceived  it  was  their 

duty  to  do  so.  .  * 

Whether  the  guardians  have  eitner  conveyed  or  sur- 

rendered  possession,  we  cannot  tell  from  the  record  ; 
nor  is  it  material.  The  infants  have  a  right,  upon  their 
coming  of  age,  to  shew  cause,  if  any  they  can,  against 
the  decree  rendered  on  the  award,  eitner  by  a  proper 
case  made  out  in  a  bill  exhibited  by  them  to  set  it  aside, 
or  in  any  proceeding  against  them,  to  emorce  it.  _ 
Upon  the  whole,  the  award,  as  to  the  matter  of  right, 

.  appears  to  us  as  certain  and  final  as  is  required  by  the 
laws  of  1795,  and  1797,  under  which  it  was  made  ;  and 
that  the  matter  of  this  assignment  must  be  considered  as 
but  a  matter  of  form;  which,  under  the  act  of  1 79  , 
ought  to  be  disregarded.  From  this  view  of  the  sub¬ 
ject,  it  will  not  be  necessary  finally  to  determine  whe¬ 
ther  the  guardians  should  convey  the  legal  title  com- 

pletely,  or  not.  .  . .  ■  .  ,  .  r 

The  sixth  assignment  of  error,  it  is  conceived,  is  put- 

ficiemly  answered  by  the  observations  on  the  previous 

assignments.  .  ,  r 

As  to  the  seventh ,  and  last  error  assigned,  we  are  oi 

opinion,  that  if  we  could  judicially  know  that  the  per¬ 
sons  named  as  arbitrators,  were  the  judges  of  the  couit, 
of  the  same  names  ;  it  would  not  be  considered  as  error. 
The  act  of  assembly  gave  the  parties  the  right  of  choos¬ 
ing  “  any  person  or  persons,”  as  their  arbitrators  ;  and 
we  cannot  restrain  their  exercise  of  that  right  of  choice. 
The  choice  is  the  act  of  the  parties— not  ot  the  court. 
Judgment  affirmed. 


May  *]tb. 

An  execu¬ 
tion  againft  the 
principal,  when 
judgment  is  en¬ 
tered  againft  de. 
fcndant  Sc  bail. 


FAUGHT  vs.  BYRNE.* 

A  judgment  was  obtained  by  Byrne,  in  the  Franklin 
circuit  court,  against  Baker  Ewing,  and  Asa  Beall,  his 
appearance  bail.  Execution  was  sued  out  against  Ew- 
inn  only,  on  which  a  replevy  bond  was  taken,  with 
Faught  as  the  security.  A  writ  of  error  coram  vohis 

*  Abfcnt,  Edwards,  Ch,  J. 
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was  prosecuted,  and  this  variance  between  the  judgment 
and  execution,  (amongst  others)  was  assigned  tor  error. 
Oil  the  trial,  that,  court  dismissed  die  writ  of  error  ;  and 
Faught  sued  cut  his  writ  of  error  from  this  court,  and 
assigned  this  as  one  of  the  grounds  for  reversing  the 
judgment  of  die  circuit  court,  in  the  writ  of  error  coram 

*1)  ol)2S  • 

It  was  argued  by ,  Talbotr  for  the  plaintiff  in  erroi  ; 

and  Allen,  for  the  defendant. 

Judge  Trimble,  delivered  the  following  opinion  oi 

the  court : 

The  variance  between  the  judgment  and  execution, 
was  glaringly  irregular  and  illegal,  The  replevy  bond 
is  but  a  continuance  of  the  execution  ;  is  founded  on  it ; 
recites  that  execution  as  the  authority  by  which  it  was 
taken  ;  and  this  superstructure  must  be  adjudged  as  un¬ 
lawful  as  the  foundation  whereon  it  is  erected.  The 
court,  therefore,  erred  in  refusing  to  correct  the  proceed¬ 
ings,  when  applied  to. 

Judgment  reversed ;  and  the  cause  remanded,  with 
direction  to  the  inferior  court  to  quash  the  execution 
and  replevy  bond* 


Faught 


1$  irregular  and 
erroneous. 

If  an  execu¬ 
tion  by  virtue 
of  which  a  re¬ 
plevy  bond  is 
taken,  be  irre¬ 
gular  and  erro¬ 
neous, it  renders 
the  replevin 
bond  ally  erro¬ 
neous. 


GAUNT  BROCKMAN, 

GAUNT  brought  his  action  of  detinue  against  Brock¬ 
man,  for  some  slaves.  A  verdict  was  found,  subject  to 
the  opinion  of  the  court,  on  an  agreed  case,  which  is,  in 
substance,  that— r 

Samuel  Rollins,  in  the  state  of  Virginia,  being  the 
owner  of  the  slave  Hester,  tho  mother  of  the  other 
slaves  sued  for,  in  August  1780,  sent  Hester  to  Reuben 
Sullinger,  who  married  his  daughter  Sally.  Hester  r  e¬ 
mained  there  (except  when  sick,  in  the  summer  1781) 
until  Suilinger’s  death,  about  April  1785.  When  an 
inventory  and  appraisement  of  Sullinger’s  estate  was 
making,  old  Rollins  objected  to  putting  /fe.yfsr  in  the  in¬ 
ventory,  she  being  then  in  the  possession  ol  his  daugh¬ 
ter,  Mrs.  Sullinger.  Upon  interrogation  d  he  had  not 
intended  the  slave  for  his  daughter,  he  said  he  had,  1  hut 
had  never  given  her  to  his  daughter.”  He  then  gave 
her  to  his  daughter,  in  a  public  manner.  She  held  pos¬ 
session  of  the  said  slave  until  her  marriage  with  the 


After  the  o- 
peration  of  the 
a&  of  Virginia 
of  375S,  &  be¬ 
fore  the  opera¬ 
tion  of  the  adl 
of  1785,  parol 
gifts  of  llaves 
were  void,  as 
betwee  n  donor 
and  donee,  ss 
well  as  againft 
creditoiS  and 
purchasers— I 
W  ash.  J  3.9. 

Former  pof- 
fe fliorj  or  llavts, 
though  conti¬ 
nued  long  e- 
nough  to  pro¬ 
tect  the  holder 
apiluft  an  ac- 
tionjCannc.t  veil 
a  r'ghij  .  to  as 


SPRING  TERM,  1803. 

Cajnt  plaintiff,  who  kept  possession  until  1804.  Old  Rollins, 
Brockman.  by  his  d^ted  6th  °f  February  1789,  and  proved  and 
recorded  the  summer  following,  “  Leaves  to  his  daugh- 
to  enable  fuch  ter,  Sally  Gaunt,  negro  Hester  and  increase  {now  in  pos- 
deprived  of  the  session  °*  Reuben  Gaunt)  induring  her  life,  and  at  her 
property,  to  death  the  negroes  to  descend  to  her  daughter.  Alley  Sul- 

tTo^n^he'rcL0  m  bn£er*”  Sally  died  about  1802-3.  Brockman 'inter- 
The  Teckai  married  with  the  devisee,  Alley  Sullinger  ;  and  in  1804, 
in  the  preamble  the  negroes  came  to  his  possession.  Upon  this  agreed 

a  ft|im;?dr°t!S  case  tbe  £eneral  court  gave  judgment  for  the  defendant ; 
from  which  Gsm*  wealed. 

of  the  enading  Allen ,  for  the  appellant.— This  being  a  dispute  be- 

e specked  m  *ween;  ^aun,r  and  Brockman,  you  must  decide  which  has 
the'preambie  m  fhe  better  right.  The  public  gift  to  Sally,  the  daughter, 
May  *n  1'r85’  1S  admitted  j  and  also,  our  possession  under  it, 
of  near  twenty  years.  It  maybe  objected  to  us,  that 
{a)  Old  body  the  Virginia  statute  of  1758  (V),  requires  gifts  of  slaves 

P*  353^  t0  bC  in  ™riX'n%  ;  and  that  the  statute  of  1785,  which 

took  effect  on  the  first  of  January  1787,  is  an  alteration 
of  the  law,  declaring  that  gifts  accompanied  with  pos¬ 
session,  shall  be  valid.  But  I  contend  that  the  act  of 
1758,  ought  to  receive  the  same  construction  which  it 
now  has,  with  the  amendment  of  1785.  It  is  not  un¬ 
common  for.  the  legislature  (for  preventing  disputes,  and 
out  of  abundant  caution)  to  amend  a  law,  when  the 
courts  of  justice  would  have,  given  it  the  same  construc¬ 
tion,  without  the  amendment. 

The  mischief  intended  to  be  guarded  against  by  the 
act  of  1758,  was  setting  up  secret  gilts,  against  purcha¬ 
sers  and  creditors.  The  object  of  the  law  will  fee  effec¬ 
tuated  by  deeming  such  gifts  void,  as  to  them.  There 
was  no  danger  of  an  injury  to  any  others  but  the  credi¬ 
tors  and  purchasers  ;  as  between  the  parties,  and  mere 
volunteers  under  the  donor*  the  gift  must  be  valid  ;  and 
I  am  inclined  to  think  that  the  case$  in  which  it  has  been 
decided  in  the  Virginia  courts,  that  a  parol  gift  is  void, 
have  been  only  where  purchasers  and  creditors  were  con¬ 
cerned.  Gaunt,  in  this  case,  is  a  purchaser  for  a  valua¬ 
ble  consideration.  He  claims  by  virtue  of  a  marriage  : 
and  marriage  is  a  good  and  valuable  consideration. 
Brockman  claims  under  the  will  of  old  Rollins,  and  can 
therefore  have  no  better  right  than  Rollins  had. 

We  are  also  entitled  to  recover,  by  virtue  of  our  long 
and  uninterrupted  possession*  It  would  have  barred 
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Brockman  from  recovering  against  us.  And  his  impro¬ 
per  act,  in  procuring  the  negroes  from  us,  in  a  manner 
he  will  not  avow  on  the  record,  cannot  place  him  in  a 
better  situation  than  if  he  were  no  w  the  plaintiff.  If  the 
heirs  of  Sullinger  have  any  claim  to  the  negroes,  let 
them  look  to  us,  and  we  will  meet  them  on  that  ground. 

Clay ,  for  the  appellee.- — In  detinue  the  plaintiff  must 
recover  on  the  strength  of  his  own  title.  He  must  have 
a  general,  or  a  special  property.  The  appellant  has 
shewn  neither  ;  for  if  his  doctrine,  that  a  parol  gift,  ac¬ 
companied  with  possession,  will  transfer  a  slave,  then  the 
property  vested  in  Sullinger.  The  delivery  of  the  pro¬ 
perty  to  him  by  his  father-in-law,  on,  or  shortly  after, 
his  marrige,  without  an  express  reservation  of  the  right 
to  the  slave,  must  be  considered  a  gift.  If  this  is  not 
the  case,  there  are  few  sons-in-law  who  might  not  be 
stripped  of  their  property  ;  for  seldom  does  an  express 
formal  gift  take  place.  Such  has  been  the  decision  of 
the  superior  court  of  North- Carolina — See  Haywood’s 
reports.  And  such  has  been  the  decision  of  the  infe¬ 
rior  courts  of  this  country.  It  has  not  heretofore  come 
before  this  court. 

But  I  contend  that  subsequent  to  the  act  of  1758,  and 
prior  to  the  taking  effect  of  ihe  act  of  1785,  there  could 
be  no  parol  gift  of  a  slave.  That  act  was  passed  to  pro¬ 
tect  donors  from  pretended  gifts  being  set  up  and  sup¬ 
ported  by  perjury,  as  well  as  to  protect  creditors  and 
purchasers.  It  is  true,  the  preamble  only  recites  the 
mischiefs  as  to  creditors  and  purchasers  ;  but  that  the 
preamble  shall  not  restrain  the  enacting  clause,  is  a  well 
settled  rule  (</).  It  is  usual  to  recite,  in  the  preamble,  a 
few  of  the  most  prominent  evils,  and  then  proceed,  by 
the  statute,  to  provide  for  every  mischief  that  can  be 
foreseen. 

Mr.  Allen  is  mistaken  in  supposing  that  the  decisions 
in  declaring  that  parol  gifts,  though  accompanied  with 
possession,  are  void  ;  are  confined  to  the  cases  of  cre¬ 
ditors  and  purchasers.  Turner  vs.  Turner ,  1  Wash. 
139,  is  a  case  of  a  dispute  between  donor  and  donee. 
No  creditor  appeared  there,  and  is  full  in  my  favor. 
This  same  doctrine,  that  a  gift,  not  authenticated  as  re-, 
quired  by  the  act  of  1758,  is  void,  has  lately  been  re¬ 
cognized  and  decided  on,  by  the  supreme  court  of  the 
United  States,  at  their  last  term.  It  was  a  case  of  pe- 
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culiar  hardship.  The  gift  was  in  writing  to  an  infant* 
The  father  did  not  record  it  ;  and  for  his  neglect,  do 
those  claiming  under  him,  retain  the  property^  It  was 
in  the  case  o i  Spiers  vs,  Wiilison ,  which  went  from  this 
state. 

Talbot r  in  reply.— —A  bare  deliverey  never  can  pass  a 
right.  It  is  only  a  ceremony  to  show  an  intention  to 
give  or  vest  a  right.  And  wherever  there  is  no  inten¬ 
tion  to  give,  there  can  be  no  gift.  It  is  shewn  here,  that 
Rollins  did  not  intend  to  give  the  negro  to  Sullinger. 
Delivery  is  used  and  relied  upon,  where  the  thing  does 
not  usually  pass  by  deed,  as  one  important  requisite  to 
a  gift,  not  as  the  sole  one.  If  the  case  refered  to  in  Hay¬ 
wood,  was  a  case  of  a  bare  delivery,  without  any  thing 
to  indicate  an  intention  to  give,  it  is  preposterous. 
Where  delivery  is  followed  by  long  possession,  and  oth¬ 
er  accompanying  circumstances,  it  may  be  evidence  for 
a  jury  to  infer  a  gift  ;  but  the  court  are  to  decide  on  the 
facts  submitted  ;  not  to  infer  facts  that  are  not  found  nor 
admitted.  The  re  is  nothing,  then,  to  shew  that  Sul¬ 
linger  himself,  had  any  right  to  the  negro  in  question  ; 
and  we  cannot,  therefore,  be  injured  by  his  having  had 
the  possession  of  her. 

The  statute  of  1758,  was  a  remedial  one.  It  must  bo 
construed  by  the  rules  of  the  common  law  ;  by  consider¬ 
ing  the  old  law,  the  mischiefs,  and  the  remedy  proposed,. 
The  old  law  is  known  ;  for  the  mischief,  look  to  the 
preamble  («).  1  acknowledge  that  if  a  case  be  within 

the  mischief  intended  to  be  provided  against,  and  the 
enacting  clause  is  sufficiently  comprehensive,  you  should 
consider  it  embraced  by  the  statute,  though  not  men¬ 
tioned  in  the  preamble.  But  here,  the  legislature  have 
shewn  the  reason  which  induced  them  to  interfere.  It 
was  to  protect  creditors  and  purchasers.  Nothing  in 
the  law  shows  that  the  legislature  meant  to  protect  the 
donors.  They  could  not  have  meant  to  have  done  it. 
To  have  attempted  to  have  protected  a  donor,  who  was 
under  no  disability,  nor  improper  control,  against  him¬ 
self,  would  he  absurd.  It  is  like  the  statute  directing 
conveyances  to  be  recorded  in  a  particular  time.  Un¬ 
der  them,  it  has  been  frequently  decided,  that  if  made, 
and  not  recorded,  though  they  may  be  avoided  as  to 
purchasers  and  creditors,  yet  they  are  valid  and  oblige 
tory  between  the  parties. 
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Edwards,  Cn.  J.  delivered  the  following  opinion  of  G'”NT 

the  court  :* _ The  plaintiff  claims  under  the  verbal  gift  Brockman. 

by  Rollins  to  his  wife,  then  in  possession.  If  his  claim,  ^ 

so  derived,  is  invalid,  no  other  question  need  be  stirred  , 
since  possession  is  protection  in  detinue,  against  all  the 
world,  except  the  right  owner  ;  not  that  former  posses¬ 
sion  will  maintain  the  action  against  all  except  the  right 

owner,  as  was  contended.  .  .  .  _ 

Bv  the  act  of  assembly,  passed  in  Virginia,  in  17o8, 
entitled  “  An  act  to  prevent  the  fraudulent  gil!  b»  slaves, 
parol  gifts  were  void,  and  no  estate  in  slaves  couid  pass 
but  by  deed  or  will,  in  writing,  &c.  It  has  been  con¬ 
tended,  that  the  act  did  hot  extend  to  gilts  accompanied 
by  possession  in  the  donee.  But  lo  limit  the  general 
words  of  enaction  in  the  statute,  by  the  recital  in  a  pre¬ 
amble,  of  some  of  the  most  prominent  mischiefs,  cannot 
be  warranted  by  the  rules  of  exposition.  The  ceremo¬ 
ny  by  which  slaves  should  be  transmitted  from  one  to 
another,  had  been  under  the  consideration  of  the  legis¬ 
lature,  from  time  to  time,  (rom  the  year  1705,  and  the 
difference  between  gifts  executed  and  executory,  was  not 
overlooked  ;  but  in  that  act  itself,  was  evidently  in  the 
contemplation  of  the  legislature ;  as  appears  by  t  e  secon 
section,  providing  for  former  parol  gifts,  executed  and 
accompanied  by  five  years  possession  ;  and  the  third  sec¬ 
tion,  which  provides  for  recording  verbal  gilts,  in  cer¬ 
tain  cases,  theretofore  made.  With  the  subject  thus  e- 

fore  the  legislature,  we  cannot  presume,  m  an  act  provi-  ( 

ding  for  the  record,  and  confirmation  by  possession,  ot 
antecedent  gifts  ;  tbe  legislature  meant  to  exciuc  e,  out 
of  the  general  enaction,  “  that  after  the  passing  o  us 
act,  no  gift  of  am/  slave  or  slaves  shall  be  good  or  suffi¬ 
cient  to  pass  any  estate,”  &c.  the  cases  of  gifts,  accompa 
nied  by  possession  of  the  donee;  especially,  tv  »en  tve 
find  the  clause  proceeds,  “  unless  the  same  be  made  by 
will,  duly  proved  and  recorded,  or  by  deed  in  writing,  to 
he  proved  by  two  witnesses  at  least,  or  acknowledged  by 
the'  donor,  and  recorded,  &c,  within  eight  months  after 
the  date  of  such  deed  or  writing.  With  these  ena  ¬ 
ctions, and  the  other  sections  of  the  act,  before  us,  how  can 
we  say  the  legislature  forgot  to  insert  this  further  excep¬ 
tion,  “  or  unless  the  possession  of  said  slave  oi  slaves 
shall  be  with  the  donee,”  &c.  and  that  we  will  supply  the 
emission. 

*  The  Chief  Justice  diflented  from  this  decifion. 


Spring  term,  laoe. 

Possession  is  one  of  the  evidences  of  gift,  or  of  pfo« 
perty  ;  and,  indeed,  a  tolerable  persuasive  evidencei 
IDeeds  and  wills  are  also  but  evidences  of  transfer;  more 
conclusive,  however,  and  less  liable  to  fraud,  secrecy, 
and  misconstruction;  than  possession  or  parol  transfers* 
.The  legislature  selected  the  higher  and  more  conclusive 
evidence  ;  we  cannot  supply,  by  intendment,  the  weaker 
and  more  uncertain. 

This  construction  give  rise  to  the  act  of  1785,  sus¬ 
pended  inits  operation  until  the  first  day  of  January  1787* 
That  act  being  prospective  only,  cannot  operate  upori 
this  case. 

.  The  proposition,  that  all  gifts  accompanied  by  posses¬ 
sion  of  the  donee,  were  out  of  the  mischiefs  intended  to 
be  guarded  against,  cannot  be  admitted.  The  mischief 
was,  the  secret  transfer  of  property,  by  matters  in  pai^ 
which  could  take  place  privately,  in  the  bosom  of  a  fa¬ 
mily,  and  before  a  witness  or  witnesses,  who  being  known 
only  to  the  donor  and  donee,  could  be  brought  forth  or 
held  back,  as  the  claim  of  a  creditor  or  purchaser,  of  do¬ 
nor  or  donee,  might  require,  so  as  to  defeat  the  one  or 
the  other.  The  remedy  proposed,  was  to  require  a  more 
solemn,  public,  and  notorious  evidence  of  transfer  ;  there¬ 
by  giving  the  property  in  slaves,  a  more  permanent  and 
less  volatile  composition,  so  as  to  be  more  accessible  to 
persons,  other  than  the  donor  and  donee.  In  the  act  of 
1787,  when  the  attention  of  the  legislature  was  again 
called  to  the  subject,  they  did  not  choose  that  possession 
alone,  without  regard  to  the  length  of  that  possession, 
should  supply  the  place  (as  to  creditors  and  purchasers) 
of  the  evidence  required  by  the  act  of  1758. 

We  were,  at  first,  strongly  inclined  to  the  construction  of 
the  act,  as  contended  for  by  the  appellant ;  but  upon  look¬ 
ing  into  the  act  itself,  we  were  obliged  to  give  up  first 
impressions  ;  and  upon  a  view  of  the  different  acts  in  pa* 
ri  materia ,  we  have  no  hesitation  in  saying,  the  construc¬ 
tion  of  the  act  ol  1758,  as  given  to  it  by  the  court  of  ap¬ 
peals  of  Virginia,  in  the  case  of  Turner  vs»  Turner ,  re¬ 
ported  by  Washington  is  correct. 

Whether  the  possession  of  the  widow  Sullinger,  and 
of  Gaunt,  after  marriage,  was  under  old  Mr.  Rollins  in 
his  lifetime,  and  under  his  will,  after  his  death  ;  or  whe¬ 
ther  the  defendant  hath  title  in  right  of  his  wife,  or  a- 
gainst  all  the  world ;  is  not  for  us  to  say,  judicially,  in  that 
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we  can  only  say,  the  case  agreed  shows  no  title 
the  plaintiff. — —Judgment  affirmed. 
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STAMPS  vi.  BEATY. 

N  :  '  x  '  .  v  ’’  *  *  y.yy 

t  ABOUT  the  year  1770,  Joseph  Morin  died  in  Vir¬ 
ginia,  leaving-  a  will,  by  which,  amongst  other  things, 
he  gave  several  specific  and  pecuniary  legacies,  and  the 
“  rest  and  residue  of  his  personal  estate  to  his  wife,  Ma¬ 
ry  Morin.”  f 

In  the  year  1 77-,  the  executors,  by  a  bill  of  sale,  re¬ 
citing  that  the  widow  had  paid  debts  for  the  testator,  to 
the  amount  of  75/.  —  sold  and  conveyed  to  her,  in  con¬ 
sideration  thereof,  a  negro  woman  and  child.  The  pos¬ 
session  of  the  negro  woman  and  her  descendants  had 
remained  with  the  widow,  and  those  claiming  under  her, 
until  shortly  before  the  commencement  of  this  suit. 
Beaty  was  a  purchaser  under  the  widow  ;  and  Stamps 
having  by  some  means  procured  possession  of  some  of 
the  negroes,  claiming  op  befralf  of  the  heirs  ;  Beaty,  on 
the  1st  day  of  August  1804,  commenced  his  action  of 
detinue  for  them.  He  recovered  a  judgment  in  the 
Bourbon  circuit  court.  A  bill  of  exceptions,  filed  by 
Stamps,  stated  the  will  •  the  bill  of  sale ;  a  copy  of  the 
inventory  of  the  estate  of  said  Joseph  Morin  (which  a- 
mounted  to  more  than  said  sum  of  75l.)  ;  and  also  sta¬ 
ted  there  was  no  proof  whether  the  sale  from  the  execu¬ 
tors  to  the  widow;  was  public  or  private.  It  also  stated 
the  length  of  possession  of  the  widow,  and  those  claim¬ 
ing  under  her.  It  also  stated  that  the  defendant  had 
applied  to  the  court,  to  instruct  the  jury  that  this  evi- 

a  right  in  the  widow,  and  those 
claiming  under  her,  to  the  negroes  :  and  that  the  court 
Overruled  the  motion.  Stamps  appealed  from  this  judg- 
ment. 

Bledsoe,  for  the  appellant.— By  the  laws  of  Virginia, 
when  this  transaction  took  place,  negroes  were  real  es¬ 
tate  ;  and  executors  were  authorised  to  sell  negtoes,  to 
pay  debts,  only,  where  there  was  a  deficiency  of  assets ; 
and  then  the  sale  is  directed  to  be  made  iri  public,  by 
auction— See  body  of  Virginia  Laws  165,  §  29.  This 
is  a  special  authority  given  to  them  in  a  particular  event. 
They,  and  all  claiming  under  them,  must,  therefore, 
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Stamps  shew  that  there  was  a  deficiency  of  assets  ;  and  that  the 
™'y  sale  was  public.  Without  this  having  been  the  case, 
the  executor  did  not  pursue  his  authority  :  and  no  doc¬ 
trine  is  better  established,  than,  that  where  a  person  is 
acting  under  a  special,  limited  authority,  if  he  exceeds 
that  authority,  his  acts  are  void,  and  do  not  bind  his 
principal. 

Here,  it  is  not  shewn  that  there  was  a  deficiency  of 
assets,  nor  that  the  sale  was  public.  The  residuary  be¬ 
quest  to  the  widow,  of  the  personal  estate,  could  not  ex¬ 
onerate  the  personal  estate  from  the  payment  of  debts. 

It  is  the  natural  fund,  and  must  be  exhausted  before  you 
call  in  other  aid,  unless  it  is  expressly  exonerated  by 
will.  That  has  not  been  done  here.  The  claim  of  the 
appellee  to  the  negroes,  is,  therefore,  clearly  defective. 

Clay ,  for  the  appellee. — We  have,  in  this  case,  shewn 
that  we  held  nearly  thirty  years  peaceable  possession. 
That  would  protect  us  against  all  the  world.  The 
wrongful  act  of  the  appellant,  the  defendant  below,  by 
depriving  us  of  the  possession,  cannot  better  his  right. 
For  if  we  could  protect  ourselves  against  any  suit  by 
them,  it  gives  us  a  right,  and  we  have  an  equal  claim  to 
the  benefit  of  the  statute  of  limitations,  as  if  we  were  de¬ 
fendants. 

It  is  contended  that  slaves  are  real  estate  ;  and  that 
therefore  the  executors  have  no  right  to  sell.  It  is  true, 
the  law  declares  them  real,  subject  to  certain  excep¬ 
tions  ;  and  then  makes  the  exceptions  so  broad  that  it 
leaves  them  real  estate,  but  to  one  purpose  ;  that  of  de^- 
scents — 1  Wash.  60,  2  Wash.  7. 

But  let  the  conduct  of  the  executor,  as  between  him 
and  the  heirs,  be  proper  or  improper,  his  sale  confers  a 
right  on  the  purchaser.  If  an  executor  sells  a  specific 
legacy,  when  there  is  a  sufficiency  of  other  assets  to  pay 
debts,  he  violates  his  duty ;  yet  his  sale  vests  a  right 
in  the  purchaser — 2  Wash.  69 — 1  Atk.  235 — 2  Vez.  75. 

If  an  executor  has  a  right  to  sell,  in  any  event,  his 
sale  must  be  obligatory  ;  and  the  heirs  must  look  to  him, 
if  he  misconduct  himself.  They  are  secured  in  this,  by 
his  bond  and  security.  How  would  it  be  possible  lor 
purchasers  to  run  into  a  scrutiny  of  all  an  executor’s  ac¬ 
counts,  and  know  whether  he  has  assets  or  not  ?  If  you 
establish  this  doctrine,  you  sacrifice  the  estates  of  the 
deceased  :  for  men,  when  they  know  they  have  to  run 
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such  risks  in  purchasing,  will  seldom  purchase  of  exe-  Stamps 
cutors  at  all  ;  or,  if  they  do,  they  will  purchase  at  a  ve-  BeItv 
ry  low  price. 

It  was  the  duty  of  the  executor  to  sell  publicly  ;  and 
after  thirty  years,  in  which  this  sale  has  not  been  ques¬ 
tioned,  you  must  presume  the  sale  was  public. 

I  contend,  further,  that  prior  to  the  law  of  Virginia, 
cited  by  Mr.  Bledsoe,  an  executor  had,  by  the  princi¬ 
ples  of  the  common  law,  a  right  to  sell  slaves,  as  part  of 
the  perishable  estate  of  his  testator  ;  and  that  the  act  is 
Only  a  limitation  of  that  power,  as  between  him  and  the 
heirs  ;  but  that  as  between  him  and  the  purchasers,  the 
right  remained  as  theretofore. 

Talbot ,  in  reply. — -When  the  act  of  the  Virginia  as¬ 
sembly,  in  question,  was  passed,  negroes  were  real  es¬ 
tate  ;  and  as  such,  an  executor  had  no  more  power  over 
them,  than  he  had  over  lands.  It  is  by  virtue  of  that 
act,  he  derives  his  authority  j  and  if  he  does  not  bring 
himself  within  it,  he  has  none.  But  he  has  no  power  by 
that  act,  except  in  case  of  a  deficiency  of  assets.  If  there 
is  no  deficiency,  his  power  never  existed. ;  and  his  act  is  as 
unauthorised  and  void,  as  if  he  were  to  sell  a  tract  of  land. 

Every  person  claiming  under  a  statute,  must  bring 
himself  within  the  provisions  of  that  statute  j  so  any 
one  claiming  under  a  special  authority,  must  shew  that 
the  case  comes  within  the  power.  It  follows,  therefore, 
that  every  person  claiming  under  a  sale  made  by  an  ex¬ 
ecutor,  of  slaves.,  must  shew  that  the  executor  comes 
within  the  statute  ;  and  that  he  has  pursued  its  direc¬ 
tions.  He  must  shew  that  the  personal  estate  is  .  ex¬ 
hausted.  The  maxim  caveat  emptorr  here  applies  with 
peculiar  propriety. 

This  is  not  like  the  cases  in  the  English  books,  of  an 
executor  selling  a  specific  legacy.  His  sale  is  binding  ; 
because  the  law  passes  the  property  to  him,  on  the  death 
of  his  testator  ;  vests  it  in  him  ;  and  requires  his  assent, 
before  it  can  vest  in  the  legatee.  Not  so,  with  respect 
to  slaves.  They  descend  to  the  heir,  and  are  to  be  di¬ 
vested  out  of  the  heir,  in  case  of  a  contingency- — the  de¬ 
ficiency  of  personal  assets  ;  and  vest  in  the  executor. 

This  is  an  additional  reason  for  requiring  the  executor, 
and  those  claiming  under  him,  to  shew  that  the  contin¬ 
gency  has  happened,  in  order  to,  vest  the  power  in  the 
executor. 
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Mr.  Clay’s  doctrine  of  calling  in  the  statute  of  limita- 
BiTaty.  tion,  will  not  do.  These  statutary  bars,  are  only  to  be 
used  on  the  defensive.  They  never  can  confer  a  right, 
so  as  to  be  used  by  the  plaintiff  or  complainant.  Such 
was  the  decision  of  this  court,  in  the  case  Tucker  vs* 
(*)  Fall  term  Tucker's  heirs  (fl),  as  to  the  statute  of  frauds.  * 

s8o3;  'Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 

May  7th.  —The  important  point  involved  in  this  appeal,  is,  whe¬ 
ther  a  sale  by  an  executor  or  administrator,  of  a  negro' 
belonging  to  the  estate  of  a  testator  or  intestate,  is  valid 
to  the  purchaser,  without  showing  that  the  sale  was  to 
raise  money  for  the  payment  of  debts,  and  a  deficiency 
ol  other  assets,  made  liable  in  the  first  instance  ?  The 
law  which  prescribes  the  duty  of  an  executor  or  admi¬ 
nistrator,  reposes  an  especial  trust  and  confidence  in  him  5 
and  requires,  for  the  security  bf  the  interest  of  the  re- 
l  presentatives  of  the  deceased,  a  bond  for  the  fulfilment 

.  and  due  execution  of  that  trust :  upon  which  bond,  am¬ 

ple  compensation  may  be  recovered  for  any  breach  of 
duty.  But  such' a  question  as  the  present,  can  only  a- 
fise  between  the  heir  or  representative,  and  the  execu¬ 
tor  or  administrator. 

Power  being  given  to  the  executor  or  administrator, 
to  sell,  for  the  payment  of  debts,  and  in  defect  of  other* 
assets,  it  is  not  the  duty  of  the  purchaser,  to  inquire  in¬ 
to  the  whole  administration,  to  see  whether  there  is  a  de¬ 
fect  ol  otlier  assets.  He  has  a  right  to  presume  that  the 
executor  had  a  rightful  authority  to  sell.  And,  indeed, 
it  would  be  highly  inconvenient,  if,  in  every  such  sale, 
the  heir  could,  in  every  instance,  pursue  the  property 
in  the  hands  of  the  purchaser  ;  and  in  each  individual^ 
case  of  sale,'  im  pose  an  examination  of  a  lengthy  course 
ol  administration  ;  thereby  settling  nice,  intricate,  and 
important  questions,  relative  to  the  administrator  or  ex¬ 
ecutor,  in  a  suit  in  which  he  was  no  party  ;  and  of  con¬ 
sequence,  in  a  manner,  which,  although  it  might’  bind, 
the  purchaser  in  the  question  between  him  and  the  heir,' 
yet  would  not  be  conclusive  against  the  administrator  or 
executor.  '  '  1  v  .  ‘  -  '  V 

If  the  purchaser  is  bound  to  notice  the  amount  of  as- 
sets,  as  has  been  contended,  why  is  he  not  also  bound 
to  notice  the  debts  due  by  the  decedent  ?  For  it  is  not 
only  necessary  to  justify  the  sale  by  the  executor  or  ad¬ 
ministrator,  that  there  should  be  no  other  assets  liable 

L, ,  .  *,-•••  — ;  < 
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for  debts  ;  but  that  there  should  actually  be  debts  or 

demands  upon  the  estate.  And  if  a  sale  to  the 

ser  would  be  void  in  the  one  case,  why  not  in  the  other  . 

it  has  been  taken  for  granted,  that  the  purchaser  has 
the  means  of  ascertaining  the  deficiency  of  the  fund  made 
liable,  for  the  payment  of  the  debts  ;  which,  by  t  e  >  , 
is  not  very  certain.  But  surely  it  cannot  be  contended, 
that  he  can,  with  certainty,  ascertain  the  amount  of  de¬ 
mands  upon  that  fund.  And  to  impose  such  trouble, 
inconvenience,'  and  risk,  on  a  purchaser,  would  ope¬ 
rate  to  the  total  annihilation  of  the  power  of  the  execu¬ 
tor  to  sell,  in  any  event;  or  operate  to  the  Prost,at'°" 
of  the  rights  of  the  heir,  in  any  sale  that  might  take 
place  :  for  purchasers  would  be  few  in  number,  and  the 
price  given,  would  be  proportioned  to  the  risk  ;  the 
extent  of  which,  would,  in  most  cases,  be  uncertain. 
Such  principles  cannot  be  recognised  by  this  court. 
They  are  therefore  of  opinion,  that  the  sale  to  the  pur¬ 
chaser  is  valid  ;  and  if  any  injury  has  been  done  in  this 
case,  to  the  plaintiff  in  error,  he  must  resort  to  his  reme- 
dy  against  the  executors. 

Judgment  affirmed. 

On  a  subsequent  day  of  the  term,  Clay  moved  for 
10  per  centum  damages,  on  the  amount  the  slaves  were 
valued  to,  as  well  as  on  the  damages  given  for  their  de¬ 
tention.  He  insisted  that  was  the  amount  of  the  judg¬ 
ment  below,  which  was  affirmed ;  and  therefore  they 
were  entitled  to  the  10  per  cent .  given  by  the  statute,  on 

Talbot ,  contra — - The  judgment  in  detinue  is  for  the 
specific  thing,  and  the  value  only  in  the  event  of  its  not 
being  given  up.  If,  instead  of  an  action  of  detinue,  they 
had  brought  a  bill  in  chancery,  no  value  would  have  been 
assessed,  and  no  question  would,  have  been  made.  Can 
their  choosing  to  pursue  another  remedy  alter  the  law  . 

Edwards,  Ch.  J.  delivered  the  resolution  of  the 
court.- — Te?i  per  centum  damages  must  be  awarded  on 
the  damages  given  below  for  the  detention.  It  cannot 
be  given  on  the  value  of.the  slaves  detained.^  4 

#  Meredith  vi.  Sanders.  fpr:ng  term  i8io}  S,  P* 
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An  attach¬ 
ment  fued  out 
on  the  fuggef. 
tion  that  the 
defendant  had 
either  left  the 
county  Sc  com¬ 
monwealth,  or 
fo  abfconds 
himfelf,  that 
the  ordinary 
procefs  of  law 
cannot  be  ferv¬ 
id  on  him,”  js 
erroneous. 

See  the  cafe 
or  M'  Daniel  t/s. 
Sapfington,  ante 
94,  and  the  ca¬ 
fes  there  cited, 
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DAVIS  VS.  EDWARDS.* 

TlSuchnfem  was’  °T°n  °f  *? 

Davis  had  “  either  left  the  r  /°n  th,e  suSgestl0n  that 
or  „  ,toc„d.  WTOdf,  ,h„ 

sxarste;  ‘r"  Thr 

debtor  'is  °"  7  IP  Cases  vvhere  the 

iconds  and  wnCM//himself  so  that  t°h  the  coun%  °r  «#■ 
flaw  cannot  be  served  upon  hhn  thcr"'r/'""'W  Process 
fore  decided  in  this  court  ?nf  nl  "  Cases  heret°- 

Dec.  68 —M'Lorti,  »  n  ^ Pr> 
oqo  ,r>  .  i  -  *  Dt7az.y,  69 — ■ Lexois  vs.  Butler 

wo —Cooper  vs  Logan,  320 —*<r«  M.  Bishop  £7 

%£S££g'<2?-&  ?*-*•  «• 

oft!“usedandJmf;  and  paling  debt*,  ha's  been  too' 

fetlortnfib 

i  :s^r  hrr^  *  “  S2S 

-xtatts  teas?  *•  -< 

J  udgment  reversed. 

*  Abfent,  Edwards,  Ch.  J. 


fl/tiy  9/^. 

A  bill  of  re¬ 
view  cannot  be 
permitted,  after 
a  demurrer  has 
been  allowed  to 
a  former  bill  of 
review. 

__  Neither  ought 
it  after  an  ap¬ 
plication  for 
leave  to  file  a 
bill  of  review 
has  been  over¬ 
ruled. 


RESPASS  and  others  vs.  M’CLANAHAN. 

™  fause  was  argued  at  the  spring  terra  1807  lw 
wlfDesTIlarBf’  3,1(1  Cl°y  for  aid  lee  ’  * 

nion  of  the  cou«H'-Th!-OW  fel,vere?=the  following  opi- 
decided,  is,  was  M’Janahtn’s  biU 'of  ”  ne.Ce3Sai?  to  be 

leave  Tthetoaun  M’CWS  hU  °1  T™  WaS  fiIed- 

bill  of  review  Stlf  fd  prefered  another 
’  v  y  the  same  m  substance  with  the  one 

f  Abfent,  Jvdge  Bibe. 
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under  consideration  ;  and  that  upon  application  for  leave  Res?ass,  & c* 
to  file  it,  the  court  refused  to  grant  leave  ;  to  which  o-  m’Clanahak 
pinion,  M’Clanahan  filed  a  bill  of  exceptions.  M’Cla- 
nahan  then  sued  out  a  writ  of  error  :  and  on  the  decision  The  difcove- 
of  the  writ  of  error,  the  court  of  appeals  reversed  the  ry  of  new  w5t- 
judgment,  entered  on  a  report  of  commissioners,  at  the  Emitter0 whkh 
same  term  ;  directed  the  court  below  to  give  judgment  was  in  ifl'ue  in 
on  a  former  report  ;  and  remanded  the  cause  for  further  theformercaufe, 
proceedings  ;  but  did  not  reverse  the  decision  overruling  forTbU^ofre^ 
the  motion  for  leave  to  file  the  bill  of  review,  or  direct  view, 
it  to  be  received.  After  those  proceedings,  the  present  See  the  cafe 
bill  of  review  was  prefered  and  sustained.  sLrf° Wm 

A  bill  of  review  cannot  be  permitted,  after  a  demur¬ 
rer  has  been  allowed,  to  a  former  bill  of  review — 1 
Vern.  441,  135.  In  this  instance,  the  bill  had  been  re¬ 
jected  by  the  court,  when  it  was  first  offered,  and  not  on 
demurrer  ;  but  as  a  decision  of  the  case  had  been  made, 
to  which  an  exception  was  taken,  it  would  seem  that  the 
rejection,  not  having  been  reversed  by  the  court  of  ap¬ 
peals,  ought  to  be  considered  as  equivalent  to  its  having- 
been  rejected  on  demurrer  ;  although  no  error  was  as¬ 
signed,  upon  that  point,  in  the  writ  of  error. 

If  a  writ  of  error  had  never  been  prosecuted,  the 
court  below,  after  rejecting  one  bill  of  review  offered, 
to  which  an  exception  was  taken,  ought  not  to  have- 
yielded  to  another  application,  so  long  as  their  first  judg¬ 
ment  remained  unreversed,  by  an  appellate  court.  It 
involves  the  absurdity  of  two  contrary  judgments  on 
the  record,  upon  the  same  case.  Besides,  if  such  a  pro¬ 
ceeding  were  tolerated,  there  would  be  no  end  to  appli¬ 
cations  ;  and  the  party  might,  from  time  to  time,  mend 
his  hold,  as  occasion  should  require.  The  inconve¬ 
nience  and  mischief  of  such  a  procedure,  must  be  dis¬ 
covered  by  every  reflecting  mind. 

The  former  decree  alluded  to,  was  founded  on  an  a- 
ward,  made  by  arbitrators,  before  a  bill  and  answer  had 
been  filed.  But  it  appears  from  the  submission  on  re¬ 
cord,  the  exhibits  in  the  cause,  and  the  bill  of  review, 
that  the  principal  thing  to  be  ascertained  by  the  arbitra¬ 
tors,  and  the  very  point  in  issue  before  them,  was,  the  si¬ 
tuation  of  the  head  of  the  west  fork  of  Cooper’s  run, 
which  was  called  for  in  the  entry  made  for  John  Mel¬ 
ton,  in  the  year  1782.  To  enable  them  to  do  this,  a 
connected  plat,  and  a  considerable  number  of  deposi- 
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Rlsp-''”’  *'•  tions,  were  produced  by  the  parties  ;  and,  for  any  thing 

M'Clamm!.  that  appears,  viva  voce  testimony  might  also  have  been 
given.  The  connected  plat  exhibited  the  length,  course; 
and  relative  situation  of  the  respective  forks  of  Cooper’s 
run  ;  and  the  depositions,  with  sorhe  contrariety,  de¬ 
clared  by  what  names  those  forks  were  called  and  known; 
before,  at,  and  after  the  date  of  the  entry.  F rom  these 
exhibits  and  proofs,  the  arbitrators  made  their  award. 

M’Clanahan  states,  on  oath,  in  this  bill  of  review,  that 
before  the  arbitrators  he  contended,  that  one  branch  of 
Cooper’s  run,  was,  from  nature,  the  west  fork  ;  and  that 
the  defendants  contended  that  another  branch  of  Coo¬ 
per’s  run  was  the  \Vest  fork,  and  that  it  was  so  known 
and  reputed  when  the  entry  was  made  $  that  he  beleives 
the  arbitrators,  from  the  reputed  character  of  the  stream, 
determined  the  latter  to  be  the  west  fork.  He  states 
that  he  has  discovered  other  witnesses  who  will  establish, 
beyond  all  doubt,  that  the  branch  for  which  he  contend¬ 
ed,  was,  before,  at  the  time,  and  since  making  said  entry, 
called,  known,  and  reputed  to  be  the  west  fork  of  Coo¬ 
per’s  run.  He  names  the  witnesses  ;  refers  to  the  de¬ 
positions  of  some  of  them;  which  shortly  before  had 
been  taken,  to  establish  that  fact  in  another  suit ;  and  he 
states,  that  until  after  the  award  was  confirmed,  he  did 
not  know  what  those  witnesses  Could  prove,  dr  that  they 
could  prove  any  thing  relative  to  the  controversy  i 

But  he  does  not  swear  he  did  not  know  that  the  branch 
contended  for  by  him,  was,  at,  before,  and  since  the  date 
of  the  entry,  called,  known,  and  reputed  to  be  the  west 
fork  of  Cooper’s  run  ;  nor  does  he  swear  he  did  not,  or 
could  not,  at  that  time,  prove  by  other  witnesses,  dr  that 
he  did  not  contend  before  the  arbitrators,  that  it  was  so 
called,  known  and  reputed  ;  nor  does  he  swear  that  the 
witnesses  since  discovered  by  him  were  the  only  persons 
acquainted  with  Cooper’s  run  ;  or  that  he  had  not,  or 
could  not,  have  discovered  any  others  who  were  acquain¬ 
ted  with  its  several  branches.  From  his  own  showing, 
then,  it  does  not  appear  he  has  since  discovered  any 
new  matter ,  not  at  that  time  known  to  him,  and  which 
he  therefore  did  not,  and  could  not  prove  ;  but  only,  that 
he  has  discovered  new  witnesses,  who  will  prove  a  mat¬ 
ter  which  he  either  may  have  proved,  or  could  have 
proved,  by  other  witnesses.  This  can  surely  furnish  n© 
ground  for  a  bill  of  review.  ' 
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It  is  Manifest  that  the  arbitrators  were  called  by  M’-  R«pas«,  &c, 
Clar^ian  to  determ, ne  (to  say  no  more)  which  wag  the  W‘ 
weit  fork  of  Cooper  s  run,  from  its  natural  or  relative  AHAH 

situation  ;  and  that  they  were  called  by  the  other  party 
<0  determine  which  was  the  west  fork,' by  name  and  re’ 
putation  ;  and  that  M’Clanaiian,  from  the  depositions 
taken,  had  timely  notice  thereof.  And  as  the  bill  does 
not  allege  that  any  attempt  was  made  to  prove,  that  at 
the  date  of  the  entry,  the  several  branches  of  Cooper’s 
run,  had  not  acquired  appropriate  names,  the  great  point 
m  issue  between  the  parties  must  have  Been,  which  of 
those  branches  was  called  and  known  by  the  name  of  the 
west  fork  of  Cooper’s  run.  At  least,  this  issue,  by  ne¬ 
cessary  implication,  was  fairly  tendered  by  the  other 
party.  If  the  branch  contended  for  by  M’CIanahan 
was  generally  known  by  that  name,  (from  the  nature  of 
.the  thing  to  be  proved,  it  must  be  presumed)  he  could 
have  proved  it  by  using  due  diligence. 

r  B  th.e.nV  .Clanahah'  carelessly,  or  wilfully,  neglected 
tojoin  in  the  issue,  by  producing  counter  testimony  to 
the  point,  it  was  more  his  fault,  than  his  misfortune,  that 
U  was  found  against  him  ;  and  on  no  principle,  legal  or 
equitable,  can  he  be  entitled  to  relief. 

c  su\t  at  a  court  of  chancery  will  never  inter-  c  r  .  — 
fere  after  judgment  has  been  rendered,  unless  for  some  ham* 
very  su  bstantlal  cause,  which  did  not  proceed  from  the  anU  *3^ 
fault  of  the  party  aggrieved  •  such  as  that  the  witness 
on  whose  evidence  the  verdict  was  rendered,  had  been 
convicted  of  perjury  therein  ;  or  on  the  production  of  a 
record,  deed,  or  other  writing,  which  had  not  come  to 
the  knowledge  of  the  party,  until  after  the  trial.  But 
this  court  can  find  no  case  where  a  new  trial  at  law,  has 
been  decreed  on  the  discovery  of  new  witnesses  ;  or,  in 
the  language  of  a  celebrated  chancellor,  (Pre.Ch.  194)  (a)  (a)A*i  Ed, 
when  it  consists  in  swearing  only.”  The  reasons  ard  of  this  is 

We  know  that  in  the  country  after  which  our  juris¬ 
prudence  is  patterned,  chancellors  were  created  to  aid  the 
judges  at  law,  when  their  jurisdiction  was  found  too 
lrmtecl ;  arid  to  restrain  their  judgments,  after  they  ceas¬ 
ed  to  have  the  power  of  doing  so  themselves  :  and  equi¬ 
ty  required  it  to  be  done.  Hence  it  is,  that  courts  of 
chancery,  both  in  that  country  and  in  this,  have  exer- 
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cised  the  power  of  setting  aside  judgments  at  law,  and 
directing ntw  trials,  in  cases  of  the  kind  which  have 

beAnd  >Vge  may  with  propriety  conclude,  that  they have 
embraced  similar  rules,  with  regard  to  receiving  bills  of 
review  ;  the  cases  being  nearly,  if  not  exactly  similar. 
Accordingly,  we  find,  that  in  the  time  of  lord  chancellor 
Bacon,  the  following  ordinance  was  established  : 

“  Alter  a  decree  has  been  enrolled,  and  is  no  longer 
open  to  the  ordinary  revision  of  the  court  a  bill  ot  re- 
vfew  may  be  filed,  founded  upon  error  of  law,  apparent 
on  the  record,  without  further  examination  of  matters  of 
fact  •  or  upon  new  matter,  which  may  have  arisen  after 
the  decree  ;  but  not  any  new  matter  or  proof,  which 
might  have  been  used  when  the  decree  was  made  ;  or 
”pon  new  matter  or  proof,  which  came  to  light  after  the 
decree  was  made,  and  could  not  possibly  have  been  used 
when  the  decree  passed  ;  but  in  the  two  last  cases,  the 
special  leave  of  the  court  must  be  obtained. 

^  It  is  now  only  necessary  to  explain  the  second  anu 
third  auses  of  this  ordinance.  This  is  correctly  and 
clearly  done  in  Hindu’s  practice  («)-“  No  witnesses 
which  were,  or  might  have  been  exam.nd,  to  any  thing 
in  issue  in  the  original  cause,  shall  be  examined  to  any 
matter  on  the  bill  of  review,  unless  it  be  to  some  matter 
happening  subsequent,  which  was  not  before  in  issue,  or 
upon  matter  of  record  or  writing  not  known  before. 
Where  a  matter  of  fact  was  particularly  m  issue  before 
the  former  hearing,  though  you  have  new  proof  of  that 
matter,  upon  that  you  shall  never  have  a  bill  of  review  , 
but  where  a  mere  fact  is  alleged,  that  was  not  (allege  ) 
at  the  former  hearing,  there  it  may  be  ground  for  a  bill 

°  We” will  add,  that  there  is  an  important  difference  be¬ 
tween  the  discovery  of  a  matter  or  fact  itself,  which, 
though,  it  existed  at  the  former  hearing,  was  not  then 
knowm  by  the  party  to  exist ;  or  which  was  not t  dkg 
or  put  in  issue  by  either  party  ;  and  the  disco,  cry  ot  ne 
witnesses  or  proof  of  a  matter  or  fact,  which  was  then 
known  or  in  issue.  In  the  former  case,  the  party  not 
knowing  the  fact,  and  it  not  being  particularly  in  issue 
there  was  nothing  to  put  him  on  the  search  either  of  the 

fact,  or  the  evidence  of  the  fact ;  and  therefore  the  pr 
cimntinn  k  in  his  favor,  that  as  the  matter  made  tor 
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him,  his  failure  to  shew  the  matter  was  not  owing  to  his  Respass>  &c* 

negligence  or  fault.  #  >  M  ’  C  lan  Ah  am 

But  where  the  matter  was  known,  or  put  in  issue,  the 
party  is  put  upon  the  investigation  ;  and  the  presumption 
is  strong,  that  by  using  due  diligence,  he  might  have 
shewn  the  truth  of  the  matter  on  the  former  hearing. 

And  here  an  observation  occurs,  similar  to  that  with 
regard  to  decreeing  new  trials  at  law,  This  court,  after 
the  most  careful  search,  cannot  find  one  case  reported, 
in  which  a  bill  of  review  has  been  allowed,  on  the  disco¬ 
very  of  new  witnesses  to  prove  a  fact  which  had  before 
been  in  issue  ;  although  there  are  many,  where  bills  of 
review  have  been  sustained  on  the  discovery  of  records, 
and  other  writings  relating  to  the  title,  which  was  gene¬ 
rally  put  in  issue.  The  distinction  is  very  material. 

Written  evidence  cannot  be  easily  corrupted  ;  and  if  it 
had  been  discovered  before  the  former  hearing,  the  pre¬ 
sumption  is  strong,  that  it  would  have  been  produced, 
to  prevent  further  litigation  and  expence.  New  witnes¬ 
ses,  it  is  granted,  may  also  really  be  discovered,  without 
subornation  ;  but  they  may  easily  be  procured  by  it ; 
and  the  danger  of  admitting  them,  renders  it  highly  im¬ 
politic. 

T.et  us  contemplate  the  consequences  of  sustaining 
bills  of  review,  in  cases  circumstanced  as  this  is.  No 
limitation,  as  to.  time,  has.  been  thought  of,  in  which  bills 
of  review  may  be  brought,  less  than  twenty  years  after 
the  decree  has  been  pronounced  ;  and  perhaps  some  ca¬ 
ses  may  occur,  where  they  ought  to  be  received  after 
that  period  has  elapsed.  If,  then,  whenever  a  new  wit¬ 
ness  or  witnesses,  can  honestly,  or  by  subornation,  be 
found,  whose  testimony  may  probably  change  a  decree 
in  chancery,  or  an  award,  a  bill  of  review  is  received, 
when  will  there  be  an  end  to.  litigation  ?  And,  particu¬ 
larly,  will  it  not  render  our  contest  for  land  almost  lite¬ 
rally  endless  ?  What  stability  or  certainty  can  there  be 
in  the  tenure  of  property  ?  The  dangers  and  mischief  to 
society,  are  too  great,  and  too  numerous  to  be  endured. 

Therefore,  the  court  below  certainly  erred  in  sustain¬ 
ing  the  bill  of  review  in  question,  and  in  overruling  the 
demurrer  thereto ;  and,  consequently,  in  the  decree  it 
has  pronounced  in  the  case. 

decree  reversed. 
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HICKMAN  vs,  BOFFMAN. 

The  milica-  Christina  Boffman,  as  heiress  at  law  ofJohnBoff- 
filmed  e^byC  the  nian,  exhibited  her  bill  in  chancery,  against  James  Hick- 
land  law  of  man  ;  in  which  she  claimed  a  tract  of  land  lying  on  the 
1779,  are  of  waters  of  Boon’s  creek,  in  Fayette  county,  by  virtue  of  a 
than'the^ettle-  certificate  for  settlement  and  pre-emption,  granted  to 
mencs  and  pre-  her  in  1779,  for  her  ancestor’s  having  raised  corn,  in 
eruptions  grant-  on  the  land. 

edThe°  marie-  Hickman  held  the  land  by  virtue  of  a  patent  granted 
3ng  the  lines  &  to  him  on  the  10th  day  of  April  1781,  issued  upon  a 
corners  of  a  survey  made  in  the  year  177,5,  on  a  military  warrant 
^fworn  furvey-  for  2000  acres  of  land,  issued  on  the  5th  day  of  March 
or,  by  virtue  of  177.4,  by  the  then  governor  of  Virginia,  by  virtue  of  the 
awarrant^of  o-  regaj  proclamation  of  1763.  This  survey  was  made  by 

thority6,^  confti-  John  Floyd,  a  deputy  under  the  surveyor  of  Fincastle 
tutes  a  furvey  county,  which  county  at  that  time  included  the  land  in 
inlaw;  and  it  qUesdon.  The  plat  and  certificate  of  survey  were  not 
thatCpderiod.r0m  made  out  by  Floyd,  and  returned  to  the  surveyor’s  office, 
The  plat  and  until  May  1780.  Previous  to  that  time  the  county  of 
certificatethere.  Kentucky  had  been  erected,  which  included  the  land  in 

dence  of  6  the  question  ;  and  Floyd  was  then  a  resident  of  Kentucky 
furvey  ;  not  a  CQUnty<> 

^The  land  lavr  3ear  an  entr>b  by  virtue  of  this  warrant, 

of  1779,  con-  had  been  made  with  the  surveyor  of  Fincastle,  for  land 
fitms  furvey s  on  Hickman  creek,  being  some  miles  distant  from  where 
made  on  rnill~  it  was  surveyed. 

tary  warrants,  _  J  -  ,  ,  .  .  -  .  ,  . 

whi  h  were  not  It  was  proved,  by  a  deposition  and  receipt  in  the  cause, 

then  recorded,  that  in  the  year  1779, - M’Clanahan,  as  agent  for 

SSIrewrdSin  Hickman>  received  this  warrant  from  the  surveyor  of 
the  time  Virtiit-'  Fincastle.  What  was  done  with  the  warrant  after- 
ed  by  thofe  wards,  did  not  appear. 

laWThe  aft  of  The  complamant  als°  set  up  an  agreement,  with  an 
3748,  which  agent  of  the  defendant,  that  he  should  withdraw  this 
makes  it  the  survey  ;  but  this  point  was  not  insisted  on  in  the  argil- 

duty  of  the  fur-  ment# 

piatT and Before  the  hearing  of  the  cause,  in  the  Fayette  circuit 
ficatesof  furvey  court,  the  parties  entered  an  agreement  of  record,  that 

is  dTredor  ^to  e^^er  °f  them  might,  at  any  time  before  the  trial  in  this 
thefurveyor,  &  court,  file  such  records,  &c.  u  as  related  to  their  respec- 
does  not  create  tiv^e  titles.”. 

a  forfeiture  of  Xhat  court  entered  a  decree  in  favor  of  the  complai- 
individual  to  nant.  Hickman  appealed. 

the  land  furrey.  Before  the  argument  here,  the  appellee  filed  a  certifi^ 
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cate  of  the  register  of  the  land-office,  dated  the  3d  day 
of  May  1808,  that  u  He  does  not  discover,  from  an  ex¬ 
amination  of  the  survey,  that  a  warrant  accompanies  it.  ’ 

Hughes  and  Clay,  for  the  appellant.  ^—Qur  claim  to 
the  land  in  question,  if  it  be  good  at  all,  is  elder  and  su¬ 
perior  to  the  claim  of  the  appellee.  The  survey  made 
by  Floyd,  in  1775,  was  made  in  pursuance  of  law,  and 
the  usage  and  custom  of  the  offices  under  the  regal  go¬ 
vernment;  and  was,  under  it,  an  appropriation  of  the 
land. 

The  first  act  claimed  under  by  the  adverse  party, 

( their  improvement)  was  illegal  when  made,  and  was  no 
appropriation  of  land.  It  is  therefore  immaterial  whe¬ 
ther  their  claim  be  founded  on  a  village  right,  or  an  ac¬ 
tual  settlement  ;  for  ours  is  superior  to  either.  But  if 
the  claims  were  to  have  preference  from  the  first  act 
done,  our  survey  was  elder  than  their  improvement. 

Tfm  confirmation  of  these  military  surveys  by  the  act 
of  1779,f  was  not  necessary,  on  account  of  any  infor¬ 
mality  or  insufficiency  in  themselves  ;  but  having  been 
inchoate  gifts,  from  the  regal  bounty,  it  was  questiona¬ 
ble  whether  the  government  of  Virginia,  after  the  revo¬ 
lution,  were  bound  to  complete  these  titles.  But  having 
done  so,  the  confirmation  relates  back  to  the  survey,  and 
our  right  commences  with  it,  it  we  have  brought  our¬ 
selves  within  the  law — See  the  cas;e  of  Mays  vs.  Hamil¬ 
ton,  Wythe’s  reports  36,  &c. 

Our  claim  was,  in  the  court  below,  and  no  doubt  will 
again,  be  objected  to,  because  the  plat  and  certificate  ot 
survey  were  not  returned  to  the  surveyor’s  office,  as  ear¬ 
ly  as  it  ought  to  have  been.  But  the  court  will  find,  in 
1  Brad.  293  and  3244  that  ^  time  ^or  returning 
plats  and  certificates  of  these  kind  of  surveys,  was  pro¬ 
longed  until  the  first  day  of  July  1781.  A  survey  re¬ 
turned  within  the  period  thus  given  by  the  law,  is  as  va¬ 
lid  to  every  purpose,  as  if  it  had  been  returned  the  day 
after  it  was  made. 

This  claim  was  also  attacked,  because  of  the  entry 
made  on  this  warrant,  for  other  land,  previous  to  th# 
survey  in  question. 

*  May  tyh  and  $tb. - Abfent,  Judge  Bieb; 

-j- May  feflion,  ch.  12,  §  i,  Chan,  Rev.  90 — Afts  of  Kentucky  of  1796-7, 
p.  7 q,  §  1,  1  Brad.  292. 

JChan.  Rev.  of  Vir.  Laws  91,  122*— <Afts  of  Kentucky  of  1796-7,  p. 
77i  §  P‘  9^*  $  See  alfo  .dljicds,  &c.  in,  Mi'Itr,  ante  J  9 3 
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ed,  if  it  is  not 
complied  with. 

Prior  to  the 
land  law  of  ’79, 
no  aft  of  afTem- 
tly,  nor  ufage 
having  the  force 
of  a  law,  either 
authoriled  or  re. 
quired  entries  to 
be  made  upon 
military  war¬ 
rants,  nor  upon 
any  other  rights 
exceeding  400 
acres. 

Entries  on  mi¬ 
litary  warrants 
prior  to  that 
date,  were  not 
binding  on  the 
party  ,nor  on  any 
other  perfon. 

Every  officer 
afting  under  the 
land  ion  of  an 
oath, or  inwhom 
the  government 
repofts  a  truft, 
ffiall  be  pretu- 
med  to  have 
done  his  duty, 
until  the  con¬ 
trary  be  proved. 

This  princi¬ 
ple  is  equally 
applicable  to  a 
proceeding  a- 
gainft  the  offi¬ 
cer,  &  to  a  pro¬ 
ceeding  againft 
the  right  of  an 
individual,  de  * 
rived  through 
the  aft  of  the 
officer. 


Z5& 

Hickman 
i /st 

JSoIFMAN. 


(a)  Ch*n. 
Rev.  92,  93 — 
ads  of  1796-7, 
?•  76,  77* 


SPRING  TERM,  1808. 

In  deciding  this  question,  the  court  must  not  be  mis- 
led,  and  apply  the  rules  of  the  land  law  of  1779,  to  cases 
prior  thereto. 

Previous  to  that  law,  there  was  no  act  of  assembly  am 
thorising  an  appropriation  of  land  by  entry,  There  was, 
however,  under  the  orders  of  council,  and  usage  of  office^ 
on  appropriation  by  entry  permitted,  provided  the  quan¬ 
tity  did  not  exceed  400  acres— See  acts  of  Virginia  of 
1748,  body  of  laws  219,  220,  and  Wythe’s  reports,  page 

The  records  of  the  council  were  destroyed  by  fire,  du¬ 
ring  the  revolutionary  contest  ;  and  the  usage  of  the  of¬ 
fices,  is  to  be  collected  only  by  experience  in  this  kind 
of  business. 

Prior  to  the  law  of  1779,  appropriations  of  military 
warrants,  were  made  by  survey  only. 

The  entries,  therefore,  which  were  made  on,  military, 
warrants,  were  no  appropriation  of  the  warrant,  nor  of 
the  land  ;  but  the  land  was  subject  to  be  taken  by  an  ac¬ 
tual  survey,  and  the  Warrant  to  appropriation  elsewhere. 

The  entries  were  intended  as  indications  to  the  sur¬ 
veyor,  of  the  wish  of  the  party,  to  appropriate  the  land — - 
as  his  direction  to  survey  it  in  the  absence  of  the  propri¬ 
etor,  when  it  would  be  convenient,  or  safe,  to  the  sur¬ 
veyor. 

That  the  surveys,  and  not  entries,  were  considered  as 
appropriations,  see  1  Brad.  292,  293  (a).  The  legisla¬ 
ture  confirm  the  surveys .  If  they  had  considered  en¬ 
tries  on  military  warrants,  as  appropriations,  they  would 
have  confirmed  the  entries  and  surveys  made  thereon, 
and  not  the  surveys  only . 

It  could  not  be  material  to,  us,  whether  the  entry 
were,  or  were  not,  considered  an  appropriation  of  the 
warrant  ;  for  the  survey,  whether  legal  or  illegal,  when 
made,  is  confirmed  by  the  act  of  1779,  above  refered  to. 

It  has  been  further  objected  to  this  claim,  that  the 
warrant  on  which  this  claim  was  bottomed,  is  not  now 
found  in  the  register’s  office. 

This  objection  admits  of  several  answers.  This  is  a. 
point  not  put  in  issue  by  the  bill.  It  is  a  question  not 
made  below  ;  and  is  bottomed  upon  the  certificate  of 
the  register,  now  brought  into  the  cause  for  the  first  time. 
The  agreement  below,  only  authorised  filing  the  title 
papers  of  either  party  ;  in  other  words,  those  which; 
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were  necessary  to  make  out  the  title  of  either  party.  It 
could  never  have  been  intended,  to  authorise  either,  to 
exhibit  papers  to  make  out  a  new  case,  different  from  the 
one  decided  on  below. 

But  if  this  question  were  properly  before  the  court,  it 
could  not  avail  the  appellee.  The  warrant  was  in  the 
surveyor’s  office,  when  the  survey  was  made.  It  au¬ 
thorised  and  gave  validity  to  the  survey.  And  the  laws 
of  Virginia,  then  required  the  warrants  which  were  satis¬ 
fied,  to  be  cancelled — See  1  Brad.  318  (a).  This  law 
was  not  repealed  until  1789 — See  1  Brad.  341,  §  90  (£). 

If  this  would  not  account  for  the  absence  of  the  war¬ 
rant,  it  was  the  duty  of  the  register  not  to  issue  a  pa¬ 
tent  without  the  warrant  (c),  and  it  is  presumable  that 
he  did  his  duty.  The  presumption  of  law,  is,  that  every 
officer  does  his  duty  ;  and  the  contrary,  if  charged  or  re¬ 
lied  upon,  must  be  proved,  although  it  may  be  a  negative 
* _ See  1  Rol.  Rep.  83 — Bui.  N.  P.298 — Viner, title,  evi¬ 

dence — Comb.  57 — Gilb.  law  of  evidence,  146* 

Allen  and  Wickliffe ,  for  the  appellee. — Our  claim  to 
the  land  in  question,  is  founded  on  an  actual  settlement  > 
the  identity  and  notoriety  of  the  objects  called  for,  have 
not  been  questioned,  either  by  the  pleadings  or  argu¬ 
ments.  Our  right  to  the  land  must  therefore  be  valid, 
unless  the  appellant’s  claim  is  valid  and  superior  to  ours* 

It  is  true,  the  act  of  1779,  confirms  surveys  made  un¬ 
der  military  warrants  ;  but  it  is  not  every  marking  of 
trees  in  the  woods,  which  constitutes  a  survey.  It  must 
be  done  under  sufficient  authority,  with  an  intention  of 
appropriating  the  land  ;  and  the  acts  evidencing  that  in¬ 
tention,  which  the  law  has  prescribed,  must  also  be  done. 
After  a  survey  is  made,  a  plat  and  certificate  must  be 
made  out,  and  recorded  in  the  surveyor’s  office,  within 
two  months,  as  evidence  of  the  intention  of  the  party 
to  appropriate  the  land ;  and  to  perpetuate  the  bounda¬ 
ries  thereof — See  acts  of  1748,  body  of  Virginia  Laws 
220.  Until  this  is  done,  the  survey  is  subject  to  altera¬ 
tion  by  the  party  for  whom  it  was  made,  at  his  will ;  or 
by  the  surveyor,  for  any  inaccuracy  in  it.  It  cannot, 
therefore,  be  said  to  be  a  survey  within  the  law  of  1779, 
until  this  is  done. 

That  surveys  of  record,  were  those  intended  to  be 
confirmed,  and  no  others,  is  evident  from  the  law’s  hav¬ 
ing  directed  the  surveyor’s  books  to  be  brought  before 
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Hie H MAN  themespectiye  boards  of  commissioners  (a).  This  wal 
Boffman.  certainly  intended  to  enable  the  claimants  and  commis¬ 
sioners  to  avoid  appropriated  lands.  The  survey  in 
Rcv**^  ~^'t5  duest*()1b  was,  therefore,  not  complete  at  the  passage  of 
o/  1796  7*  p.  the  ^aw  °'f  1779,  and  cannot,  therefore,  come  within  its 
8a,  §9,  1  Brad,  provisions.  ‘  :  :  v 

S°°*  But  there  are  other  objections  to  this  claim.  This 

survey  is  said  to  be  made  in  1775,  by  Floyd,  then  a  de¬ 
puty.  A  plat  and  certificate  of  survey  were  made  out  by 
Floyd,  in  1780;  after  Fincastle  county  had  been  de¬ 
stroyed,  and  others  erected  in  its  place.  Floyd  was 
then  a  resident  of  Kentucky  county,  and  not  of  IVfont- 
gomery  county,  which,  by  law,  retained  the  Fincastle  of¬ 
ficers,  papers,  &c.  He  had,  therefore,  ceased  to  be  a  de¬ 
puty  surveyor  of  Fincastle  ;  and  a  plat  and  certificate  of 
survey,  made  out  then,  by  him,  was  as  unauthorised  ;  as 
illegal  and  void  ;  as  if  it  had  been  made  out  by  a  person 
who  never  had  been  a  deputy  surveyor  of  that  county. 

If,  therefore,  the  patent  has  been  obtained  upon  this 
illegal  plat  and  certificate,  it  niust  surrender  to  a  valid 
settlement  and  pre-emption,  regularly  carried^  into  grant; 
It  will  be  peculiarly  hard,  if,  as  the  fact  was,  when  our 
claim  was  granted,  and  we  appropriated  the  laiid,  there 
was  not  a  scrape  of  a  pen  on  record,  to  notify  us  of  Hick¬ 
man’s  claim  ;  nor  even  a  warrant  in  the  surveyors  of¬ 
fice,  to  put  us  upon  the  inquiry  ;  and  yet,  by  a  surrepti¬ 
tious  certificate  of  survey,  our  rights  are  to  be  overhal- 
ed  and  prostrated. 

Another  fatal  defect  in  the  claim  of  the  appellant,  is, 
that  the  warrant  had  been  entered,  before  the  date  of  the 
survey,  on  other  lands  ;  which  entry  had  not  been  with¬ 
drawn  ;  and,  therefore,  the  claim,  according  to  well  es¬ 
tablished  rules,  can  only  take  date  from  the  patent.' 

It  has,  however,  been  contended  that  an  entry  was 
not  an  appropriation  of  the  warrant.  I  agree  with  the 
counsel  for  the  appellant,  that  there  was  no  act  of  the 
legislature,  previous  to  the  act  of  1748,  refered  to  by 
him,  which  speaks  of  entries.  It  was  authorised  by  the 
orders  of  council,  and  the  usages  of  the  offices.  In  the 
case  read  by  Mr.  Hughes,  chancellor  Wythe  recogni¬ 
ses  as  law,  the  practice  of  making  entries.  The  aet  read 
by  him,  speaks  of  making  entries,  as  a  matter  of  right. 
And  the  right  to  make  the  entry,  must  be  as  extensive 
a  right  to  appropriate  land,  if •„  the  person  applying^ 
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fccmld  appropriate  400  acres  only,  he  could  enter  but  400 
acres  :  but  if  he  could  appropriate  more,  he  might  en¬ 
ter  as  much  as  he  could  appropriate.  The  fact  that  en¬ 
tries  were  made  on  military  warrants,  shews  that  the, 
practice  and  usage  did  authorise  it.  If  it  were  authori¬ 
sed,  some  benefit  must  have  been  derived  from  it,  or  it 
would  not  have  been  done*  Suppose  an  entry,  and  a 
subsequent  survey,  made  strictly  in  pursuance  thereof, 
were  to  interfere  with  another  survey,  older  than  that 
Survey,  but  younger  than  the  entry  ;  would  not  the 
younger  survey  relate  back,  and  attach  to  the  entry,  and 
hold  the  land  ? 

If,  therefore,  an  entry  on  a  military  warrant,  could,  in 
Vf 74,  appropriate  land,  the  appellant's  warrant  did,  in 
that  year,  appropriate  the  land  on  Hickman,  and  could 
not,  by  the  survey  of  1775,  appropriate  other  land.  For 
after  a  warrant  has  once  appropriated  land,  it  never  can! 
appropriate  other  land,  until  it  is  confirmed  by  a  patent* 
or  unless  it  be  withdrawn. 

A  further  defect  in  the  claim  of  the  appellant,  is,  that 
there  was  no  warrant  returned  to  the  register’s  office,  to 
authorise  the  issuing  the  grant*  It  is,  however,  answer¬ 
ed,  that  this  point  is  not  put  in  issue  by  the  pleadings* 
It  is  true,  it  is  not  specifically  named  :  but  the  plead¬ 
ings  state  our  claim  to  be  the  better  one,  in  the  usual 
manner,  in  bills  on  adverse  titles.  It  never  has  been 
held,  and  cannot  be,  that  you  must,  by  the  pleadings  in 
these  kinds  of  suits,  point  out  the  weak  part  in  your  ad¬ 
versary’s  tide.  The  equitable  title  is  put  in  issue ;  of 
course  any  thing  which  goes  to  shew  that  we  have  an 
equitable  title,  and  that  they  have  not,  is  within  the 
issue. 

Neither  will  the  answer,  that  the  papers  we  now  file 
are  not  within  the  agreement  of  the  parties,  avail  the  ap¬ 
pellant.  Any  records,  &c.  relating  to  the  titles  of  either 
party,  is  within  the  agreement ;  these  are  documents 
from  the  register’s  office,  and  relate  to  the  title  of  the 
appellee,  and  are  within  the  letter  and  meaning  of  the 
agreement. 

The  cases  refered  to  on  the  other  side,  relative  to  the 
presumption  of  law  being  in  favor  of  an  officer’s  doing 
his  duty,  are  cases  of  prosecutions  against  officers,  or  in 
the  nature  of  prosecutions  ;  and  in  those  cases  thepre* 
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Hickman  sumption  re  in  favor  of  innocence.  That  doctrine  will 

Eoffman  not  extend  to  civil  cases. 

It  is  not,  however,  necessary  to  controvert  that  rule 

here.  We  shew  that  the  warrant  was  not  in  the  survey¬ 
or’s  office,  when  the  plat  and  certificate  were  recorded, 
but  had  been  withdrawn  by  the  agent  of  the  appellant. 
The  warrant  could  not,  therefore,  authorise  nor  support 
the  survey.  See  the  case  of  <jfonesys  heirs  vs.  Taylor  s 
(a)  Pr.  Dec.  heir  and  Lee  (#),  where  it  was  decided  that  if  there 
were  not  a  warrant  in  the  surveyor’s  hands,  to  authorise 
the  survey,  it  could  not  hold  the  land  against  an  adverse 
claim. 

As  we  have  shewn  that  the  warrant  was  taken  out  of 
the  office  by  them,  they  must  shew  what  they  did  with 
it.  There  is  no  presumption  of  law  in  their  favor. 

If,  as  has  been  conjectured,  the  warrant  was  burnt, 
upon  the  emanation  of  the  grant,  they  could  shew  it. 
The  law  made  it  the  duty  of  those  who  burnt  the  war- 
,  rants,  to  keep  an  account  of  them  (£).  1  hey  might. 

Rev  oS-ads’  therefore,  shew  that  the  warrant  of  the  number  called 
of  Kentucky  of  for  in  their  patent,  was  burnt.  But  its  absence  is  easier 
1796-7,  p- 94>  qtccounted  for,  bv  adverting  to  that  part  of  the  law  which 
§  1  authorises  these  "warrants  to  be  exchanged  for  others, 

[c)  Chan.  1  Brad.  2 03,  $  3  (c),  and  thus  appropriated. 

Key.  9*  ads  in  reply. — If  the  land  law  of  1 77 9,  had  intended 

1796-7,°  77! 0t  to  confirm  those  surveys  only,  'which  were  ol  record,  it 
would  have  been  easy  to  have  expressed  that  intention, 
by  using  the  words  “  surveys  of  record.”  It  could  not, 
therefore,  have  been  the  intention  of  the  law.  It  would 
have  been  unjust  and  unequal  to  have  so  enacted  :  for  no 
law,  prior  to  that  time,  limited  a  surveyor  as  to  the 
time  in  which  he  was  to  make  out  his  plat  and  certifi¬ 
cate.  And  even  this  law  did  it  indirectly,  not  directly. 
It  required  them  to  be  registered,  in  a  given  time  ;  and 
they  could  not  be  registered,  until  recorded  in  the  sur- 

(d)  Chan,  yeyor’s  office  (d).  .  .  f  , 

Rev.  91—  a&s  ,  The  provisions  of  the  law,  requiring  the  books  ot  the 

of  J796  7»  P*  surveyor  to  be  produced  to  the  commissioners,  were  di- 
77^%  3> rectory  and  precautionary  only  ;  not  necessary  to  give 
validity  to  the  claims  therein  reported.  It  the  books 
had  not  been  produced  at  all,  it  could  hot  injure  the  right 
of  those,  the  evidences  of  whose  claim,  were  thus  with¬ 
held.  " 

To  contend  that  the  recording  constituted  or  made  # 
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part  of  the  survey,  is  like  pursuing  the  shadow,  or  iden¬ 
tifying  it  with  the  body  which  causes  it. 

A  survey  is  the  marking  and  abutting  of  the  land. 
To  be  a  legal  one,  the  surveyor  must  have  a  warrant  for 
so  doing.  If,  when  he  made  the  survey,  he  had  such  a 
warrant,  the  right  of  the  party  to  the  land  surveyed,  is 
complete  ;  and  making  out  a  plat  and  certificate  thereof, 
is  but  the  evidence  of  that  right,. and  for  the  purpose  of 
perpetuating  that  evidence. 

If  there  were  anything  improper  in  this  business,  it 
was  the  improper  conduct  of  Floyd,  in  not  returning 
his  works  as  soon  as  he  might  have  done.  This  delay 
might  have  been  procured  by  Boffman,  and  for  his  be¬ 
nefit.  We  could  not  prevent  it.  And  shall  the  neglect 
of  an  officer  of  government,  not  under  our  control,  jeo¬ 
pardise  or  impair  our  right  ?  It  surely  cannot. 

But  it  is  said,  that  Floyd  had  no  authority,  as  deputy 
of  Fincastle  county,  in  1780  ;  and  therefore,  that  the  plat 
and  certificate  then  made  out,  was  void.  It  may  be  ad¬ 
mitted,,  that  in  1780  he  had  no  power,  under  his  former 
deputation,  to  make  surveys.  But  he  had  authority  to 
perpetuate  the  evidence  ot  what  he  had  done,  while  in 
office  :  as  a  sheriff  who  executes  process,  while  in  office* 
may  make  return  thereon,  after  he  is  out  of  office. 

The  question  relative  to  the  entry  made  on  Hickman’s 
warrant,  must  be  decided  l>y  the  laws  and  customs  prior 
to  the  land  law  of  1770.  That  law  requires  that  sur¬ 
veys  should  be  made  in  conformity  to  entry.  But  there 
was  no  prior  act  of  assembly,  nor  usage,  or  custom, 
which  required  this  conformity  and  the  act  oi  1748, 
and  opinion  of  chancellor  Wythe,  read  by  Mr.  Hughes^ 
shew  that  the  entries  alluded  to  therein,  were  but  tor 
400  acres.  The  entries  on  military  warrants,  were  in¬ 
dications  of  intentions  to  appropriate,  and  might  be  com¬ 
pleted  or  abandoned  by  survey.  Perhaps  not  an  instance 
can  be  found  in  the  surveyor’s  books,  of  a  formal  with¬ 
drawal  of  one  of  these  entries.  The  warrant  is  a  direction  to 
the  surveyor,  to  survey,  not  to  enter  land...  It  couai  not, 
therefore,  be  satisfied  by  an  entry,  but  remained  in  force 
until  the  survey  was  made.  And  even  if  the  entry  weie 
considered  an  appropriation  of  land,  the  survey  must  be 
considered  a  virtual  withdrawal,  and*  re -appropriation  of 
the  warrant.  When  the  land  law  of  1779  passed,  it  was 
&noyyn  that  surveys  could  not,  from  the  times  and  dan- 
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gers,  on  the  frontiers,  be  made.  Warrants  were  there* 
fore  directed  to  be  entered,  and  the  surveys  to  be  made 
in  conformity  thereto.  This  was  a  new  regulation,  un¬ 
known  theretofore,  and  not  applicable  to  our  claim. 

The  law  of  1779,  confirming  these  surveys,  uses  the 
expressions,  ^  surveys  made  on  warrants,”  not  on,  or  in 
pursuance  of  entries.  Whether  they  were,  or  were  not, 
inade  in  pursuance  of  the  entries,  must  be  immaterial, 
provided  they  were  made  before  the  first  day  of  Janua¬ 
ry  1778,  by  a  legal  surveyor,  under  a  warrant  founded 
on  the  king  of  Great  B  ritain’s  proclamation,  of  1763.  The 
object  of  the  law,  was,  to  quiet  uncertain  claims  ;  to  give 
them  absolute  validity  ;  leaving  the  identity  of  their 
boundaries  only,  to  be  questioned,  if  the  claims  were  at¬ 
tacked  by  subsequent  rights. 

To  the  arguments  on  the  remaining  points,  I  reply, 
that  we  cannot,  from  the  account  kept  at  the  register’s 
office,  of  the  warrants  destroyed,  shew  the  numbers  of 
the  warrants.  The  accounts  kept,  were  of  the  aggre¬ 
gate  amount  destroyed  ;  not  of  the  particular  warrants 
destroyed.  An  inquiry  at  the  office,  will  shew  I  am 
correct. 

The  presumption  of  law,  that  an  officer  does  his 
duty,  holds  both  in  civil  and  criminal  cases  ;  and  the 
authorities  refered  to  will  prove  it.  The  register  could 
not  legally  have  received  our  plat  and  certificate,  with¬ 
out  the  warrant,  M’Clanahan,  after  having  withdrawn 
it  from  the  surveyor’s  office,  must  have  kept  it,  and  re¬ 
turned  k  to  the  register’s  office,  with  the  plat  and  cer¬ 
tificate.  The  appellant  was  entitled  to  take  both  from 
the  surveyor’s  office,  and  bound  to  lodge  Both  in  the  re¬ 
gister’s  office.  His  having  received  one  by  his  agent, 
previous  to  the  other,  does  not  destroy  the  presumption 
that  they  were  returned  together.  It  would  be  as  easy 
to  return  the  plat,  and  withhold  the  warrant,  after  they 
were  taken  out  of  the  surveyor’s  office  together,  as  it 
would  he  if  they  were  taken  out  separately. 

The  presumption  of  law  cannot  be  counteracted,  but 
by  positive  proof  that  the  warrant  was  not  returned,  or 
was  elsewhere  appropriated. 

The  case  of  Jones's  heirs  vs.  Taylor's  heir ,  &c.  (a)y 
is  not  applicable  to  the  present.  In  that  case,  there 
was  no  vwarran.t  in  the  surveyor’s  office,  or  hands, 
at  the  time  of  making  the  survey,  to  authorise  it  ;  and. 
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the  warrant  which  was  afterwards  lodged,  was  a  war¬ 
rant  to  survey  for  J ones,  and  not  for  Strother  and  Jones 
and  could  not  make  valid  the  illegal  survey  theretofore 
made.  In  our  case,  there  vras  a  proper  warrant  when 
-  the  survey  was  made,  and  the  question  is,  whether  it 
were  or  were  not  returned  to  the  register’s  office. 

It  is  to  be  recollected,  that  the  warrant  is  a  loose  pa¬ 
per,  kept  in  the  register’s  office,  subject  to  be  lost  or  de^ 
stroyed  by  accident,  or  the  design  of  any  person  who 
may  have  access  to  the  office.  These  papers  too,  hays 
been  removed  from  Virginia  here.  And  precarious  in¬ 
deed  will  be  our  land  titles,  if  the  loss  of  such  a  paper, 
after  the  emanation  of  a  grant,  is  to  destroy  the  right  to 
the  land.  A  patent  should  be  held  sacred,  unless  there 
be  the  most  conclusive  proof  that  it  was  obtained  by  fraud, 
or  without  foundation. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court  : — The  appellant  claims  the  land  in  controver¬ 
sy,  by  patent,  bearing  date  on  the  10th  day  of  April,  in 
the  year  1781,  issued  upon  a  survey,  made  in  the  year 
1775,  on  a  military  warrant,  for  2000  acres  of  land,  is¬ 
sued  on  the  15th  day  of  March  1774,  by  the  then  go* 
vernor  of  Virginia,  by  virtue  of  the  regal  proclamation 
of  1763.  The  appellee  claims  the  land  by  virtue  of  a 
certificate  for  settlement  and  pre-emption,  granted  her, 
as  heiress  at  law  to  J ohn  Hoffman  deceased,  on  account  of 
the  said  decedant’s  improving  the  same,  and  raising  corn 
in  the  year  1776.  Entries  and  surveys,  both  of  the  set¬ 
tlement  and  pre-emption,  were  made  for  the  appellee  by- 
virtue  of  said  certificate,  upon  which  she  hath  obtained 
grants  younger  than  the  appellant’s*  As  the  appellant’s 
claim  is  prior  in  date,  and  of  higher  dignity  in  law,  than 
the  appellee’s,  he  must  prevail,  unless  the  objections,, 
or  some  of  them,  urged  against  his  title,  are  deemed  va¬ 
lid. 

The  objections  which  seem  worthy  of  consideration 

are — 

First — -That  although  the  survey  was  made  in  the 
year  1775,  no  plat  and  certificate  thereof  were  made  otrt, 
and  returned  by  John  Floyd,  the  assistant  surveyor,  to 
the  office  of  his  principal,  the  surveyor  of  Fincastle  coun¬ 
ty,  until  May  1780:  wherefore  it  is  contended  by  the 
counsel  for  the  appellee,  1st,  That  the  survey  ought  not 
to  bear  date  prior  to.t.he  spring  \7&Q  y  2dly,  That  as  the 
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survey  was  not  of  record,  in  the  surveyor’s  office,,  at  th$ 
time  of  the  passage  of  the  act  of  1779,  it  was  not  confirm¬ 
ed  by  that  act  ;  and,  3dly,  That  as  the  survey  had  not 
been  recorded  within  the  time  prescribed  by  the  act, of 
1 748,  it  was  void.  The  premises  contained  in  this  ob¬ 
jection,  are  true;  as  to  the  matter  of  fact ;  but  none  of 
the  conclusions  attempted  to  be  drawn  therefrom,  are 
warranted  by  law. 

'The  first  conclusion  has  been  drawn  from  an  inatten¬ 
tion  to  what  constitutes  the  survey,  and  what  is  merely 
evidence  of  its  having  been  made,  and  a  description  of 
its  boundary.  It  is  true,  that  every  marking  and  bound¬ 
ing  of  a  piece  ol  ground  by  a  surveyor,  is  not  a  survey  in 
estimation  of  law  :  but  whenever  it  is  done  by  a  sworn 
surveyor,  by  virtue  of  a  warrant,  or  other  legal  authori¬ 
ty,  the  moment  the  marking  of  the  lines  and  corners  is 
completed,  it  is  a  survey  made  in  fact,  and  in  estimation 
of  law  :  the  plat' and  certificate  is  only  evidence  of  ma¬ 
king  of  the  survey,  containing  a  description  of  its  boun¬ 
daries  ;  to  be  recorded  far  the  purpose  of  perpetuating* 
the  evidience  thereof,  and  enabling  the  party  to  perfect 
his  title,  by  obtaining  a  grant  pursuant  thereto.  As  the 
certificate  is  only  evidence  of  the  making,  it  should  bear 
date  on  the  day  of  the  making  of  the  survey  :  such,  it  is 
believed,  has  been  the  universal  practice  amongst  all  sur¬ 
veyors,  as  far  back  as  the  practice  can  be  traced. 

The  survey  of  James  Hickman,  is  a  survey  of  the  day 
on  which  it  was  made,  and  not  of  the  day  on  which  the 
certificate  was  made  out,  by  the  deputy  surveyor,  or 
returned  to  the  office  of  the  principal ;  or,  in  plainer 
terms,  it  is  a  survey  made  in  1775,  when  the  lines  and  , 
corners  were  properly  marked,  by  a  sworn  surveyor,  by 
legal  authority  ;  and  not  a  survey  made  in  the  spring 
1780  ;  at  which  time,  no  survey  was  in  fact  made.  It 
cannot  be  contended,  that  a  surveyor  is  bound  to  make 
out  his  certificate  of  survey,  on  the  very  day  on  which 
the  survey  is  made.  No  one,  the  least  acquainted  with  • 
the  subject,  can  doubt  but  that  such  a  doctrine  would 
overturn  nine-tenths  of  the  surveys,  both  ancient  and 
modern,  in  the  country. 

If  the  surveyor  can,  by  law,  make  out  the  certificate, 
a  day,  or  a  week,  after  the  survey  is  really  made,  he  can: 
as  well  do  it,  at  any  time  within  that  period,  within  which,  b 
the  law-permitted  it.  to  be  recorded.  That  tire  certifi-;. 
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Cate  Was  both  made  out  and  returned,  within  the  time  Hlc**AW 
allowed  by  law  for  recording  thereof,  will  be  shewn  b0FFmax* 
hereafter. 

The  position  that  the  survey  was  not  confirmed  by  the 
act  of  1779,  because  it  was  not  recorded  at  the  time  of 
the  passage  of  the  act,  is  equally  untenable.  That  act  (a),  Re^ 
declares,  “  That  all  surveys  of  waste  and  unappro-  of  J79e.7,  7e, 
priated  land,  made  upon  any  of  the  western  waters,  be-  i  Brad,  252. 
fore  the  first  day  of  January  1778  ;  and  upon  any  of  the 
eastern  waters,  at  any  time  before  the  end  of  this  present 
session  of  assembly,  by  any  county  surveyor,  commis¬ 
sioned  by  the  masters  of  William  and  Mary  college,  act¬ 
ing  in  conformity  to  the  laws  and  rules  of  government 
then  in  force  ;  and  founded  upon  any  warrant  from  the 
governor  for  the  time  being,  for  military  service,  in  vir¬ 
tue  of  a  proclamation,  either  from  the  King  of  Great 
Britain,  or  any  former  governor  of  Virginia,  shall  be, 
and  are  hereby  declared  good  and  valid.”1 

The  clause  of  the  act  recited,  does  not  require  that  the 
survey  should  be  of  record  at  the  passage  of  the  act,  as 
one  of  the  conditions  upon  which  the  survey  should  be 
deemed  “  good  and  valid  and  there  is  no  other  clause 
requiring  it. 

It  is  undeniable,  that  the  words  of  the  act  embrace 
surveys  made ,  whether  they  have  been  recorded  or  not. 

That  the  legislature  did  not  intend  to  confirm  those  mi¬ 
litary  surveys,  which  had,  at  the  passage  of  the  act,  been 
recorded,  only,  is  manifest :  for,  in  the  clause  just  reci¬ 
ted,  they  declare  that  those  made  on  the  eastern  waters, 
at  any  time  before  the  end  of  that  session,  shall  be  u  good 
and  valid  ”  It  is  impossible  that  those  afterwards  to  be 
made,  should  have  been  recorded  at  the  passage  of  the 
act.  A  survey  on  the  eastern  waters,  made  the  very  last 
day  of  the  session,  is  expressly  confirmed  ;  when  that 
day  would  happen,  was,  at  the  passage  ot  the  act,  uncer¬ 
tain  ;  and  it  did  not  happen  for  a  considerable  time  af¬ 
ter. 

Can  it  be  believed,  that  when  the  legislature  did  not 
require,  and  could  not  possibly  have  intended  to  require, 
that  military  surveys  on  the  eastern  waters,  should  be  of 
record  at  the  passage  of  the  act,  or  even  during  the  ses¬ 
sion  ;  that  they  could  have  intended  to  require  such  con¬ 
dition  as  to  those  on  the  western  waters,  without  having 
declared  such  intention.  The  distinction,  if  intended  to 
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be  made,  Was  too  important  not  to  have  been  expressed 
The  legislature  having  enumerated  and  specified,  parti* 
cularly,  the  qualities  or  conditions  which  the  military  sur¬ 
vey  should  possess,  to  make  it  u  gtiod  and  valid;”  they 
cannot  be  presumed  to  have  intended  that  any  other 
should  be  required  ;  but,  on  the  contrary,  that  ail  others 
were  dispensed  with. 

These  observations,  it  is  believed,  furnish  a  complete 
refutation  of  the  third  conclusion  attempted  to  be  drawri 
by  the  appellee’s  counsel— 44  That  the  survey  is  invalid, 
because  the  surveyor  did  not  record  it  within  two  months 
after  it  was  made,  as  he  was  directed  by  the  act  of  1748 
(or  1751),*  entitled  4  An  act  directing  the  duty  of  sur¬ 
veyors  of  land.”  For  if  we  are  correct  in  supposing, 
that  m  order  to  give  the  survey  validity,  under  the  act 
passed  in  1779,  it  was  not  necessary  that  it  should  have 
been  recorded  at  the  passage  of  that  act,  much  less  could 
it  have  been  necessary  that  it  should  have  been  recorded 
within  two  months,  the  time  mentioned  in  the  act  of 
1748.  The  time  of  recording,  if  ever  material  before! 
the  act  of  1779,  was  waived  by  that  act. 

But  the  act  of  1748,  did  not  make  it  material  as  td 
the  right  of  the  party.  The  act  is  purely  directory  to  the 
surveyor,  and  annexes  no  forfeiture  of  the  right  to  the 
surveyor’s  failure  to  record,  within  any  period  of  time. 

The  same  section  of  the  act  of  1748,  requires  the  sur¬ 
veyor  to  deliver  to  the  owner,  a  plat  and  certificate  of  the 
survey,  within  five  months  ,•  that  he  shall  certify  the  ri- 
vers,  creeks,  and  water  courses  ;  and  the  adjoining  plan¬ 
tations,  or  lands  ;  and  shall  also,  in  the  month  of  June, 
annually,  return  to  the  county  court  clerk’s  office,  a  true 
list  of  all  surveys  made  by  him  ;  with  some  other  like 
directions  :  and  declares,  that  upon  his  failure  in  any  of 
those  particulars,  he  shall  forfeit  2000  pounds  of  tobac- 
eo,  &c. 

It  would  be  glaringly  absurd,  to  contend,  that  because 
the  surveyor  failed  to  furnish  the  party  with  a  copy  of 
the  survey  within  five  months  ;  or  if,  when  furnished, 
it  did  not  mention  whose  land  adjoined ;  the  party  should 
loose  his  right.  It  is  not  less  so,  to  contend,  that  its 
not  beingrecorded  within  two  months,  shall  prejudice 
the  right,  when  neither  that,  or  any  other  law,  declared' 
any  forfeiture.  The  act  was  made  to  direct  the  survey- 

*  Tite  a#  paifed  the  afiembly  in  1748,  but  did  not  take  cffe&  until  175s- 
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br  as  to  his  duty  ;  to  stimulate  him  in  the  performance 
of  it,  and  punish  hini,  not  the  party,  for  his  neglect  or 
tardiness. 

The  second  objection  to  be  considered,  is,  that  an  en¬ 
try.  had  been  made,  by  virtue  of  this  warrant,  in  1774, 
with  the  surveyor  of  Fincastle,  at  a  different  place;. 
This  objection  has  no  weight  in  it.  First — -Because  pri¬ 
or  to  the  passage  of  the  act  of  1779,  iio  law,  or  usage  hav¬ 
ing  the  force  of  law,  either  authorised  or  required  en¬ 
tries  to  be  made  with  the  surveyor,  upon  military  war¬ 
rants,  or  upon  any  other  rights,  for  any  quantity  of  land 
exceeding  400  acres.  The  act  of  making  the  entry, 
was,  therefore,  neither  binding  on  the  party,  nor  any 
other.  The  only  method  of  appropriation,  was,  the  ma¬ 
king  an  actual  survey  upon  the  ground. 

In  the  second  place,  even  if  by  the  former  existing  laws 
and  usages,  an  entry,  and  a  survey  corresponding  there- 
tvithy  had  been  necessary  ;  that  necessity  was  removed 
by  the  act  pf  1779,  it  having  declared  the  survey  “  good 
and  valid,”  without  regard  to  these  circumstances. 

Upon  the  whole,  this  survey  had  all  the  qualities  ne¬ 
cessary  to  give  it  validity  under  the  act  of  1779  ;  and 
the  certificate  was  made  out,  returned  to,  and  recorded  in 
the  principal  surveyors  oflice,so  as  to  be  taken  out,  and  to 
be  in  fact,  returned  to  the  land-office  within  the  time  pre¬ 
scribed  for  the  registration  thereof ;  which  was  the  only 
limitation,  as  to  time,  required  by  the  law;  with  respect 
to  the  old  military  surveys. 

This  survey  was  so  returned  and  registered  ;  and  the 
grant  issued  thereon,  must  be  considered  as  regularly  is¬ 
sued,  unless  the  only  remaining  objection  entitled  to  the 
consideration  of  the  court,  shall  be  found  sustainable. 

The  objection  is,  that  it  does  not  appear,  that  the  war¬ 
rant  was  returned  to  the  register’s  office,  with  the  plat 
ancl  certificate  of  survey,  so  as  to  authorise  the  issuing 
of  the  grant  j  and  the  counsel  for  the  appellee  contend, 
they  have  shewn  it  was  not  returned. 

Considering  the  time  when  this  objection  has  been 
started  in  the  cause  for  the  first  tithe,  it  cannot  have  any 
serious  weight,  unless  the  evidence  is  clear  and  conclu¬ 
sive,  to  shew  it  was  not  returned.  It  is  not  alledged  in 
the  bill,  or  any  of  the  amendments  thereto,  that  the  war¬ 
rant  was  not  returned  with  the  plat  and  certificate  ;  no 
single  deposition  in  the  cause,  seems  to  have  been  taken 
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with  a  view  to  that  subject ;  nor  is  it  ever  hinted  at,  un¬ 
til  the  objection  is  started  in  this  court,  upon  the  produc¬ 
tion  of  a  certificate  from  the  register,  that  the  warrant 
is  not  now  found  in  his  office  ;  which  certificate  is  filed 
on  the  opening  of  the  cause  here,  under  an  agreement 
of  the  parties,  that  either  of  them  might,  at  any  time  be¬ 
fore  the  trial  in  this  court,  file  such  records,  &c.  a  as  re¬ 
lated  to  their  respective  titles.” 

If  the  objection  had  been  made  in  the  bill,  or  even 
started  in  the  depositions  taken,  the  party  might  have 
taken  depositions  to  have  proved  the  warrant  was  re¬ 
turned,  and  had  since  been  lost  or  destroyed.  The  fact 
of  the  absence  of  the  warrant  having  been  first  sugges¬ 
ted  here,  in  the  manner  mentioned,  all  opportunity  of 
producing  proof  is  cut  off  from  the  appellant. 

It  is  a  principle  of  law,  well  settled,  that  every  officer 
acting  Under  the  sanction  of  an  oath,  or  in  whom  the 
government  reposes  a  trust,  shall  be  presumed  to  have 
done  his  duty,  until  the  contrary  be  proved.  This  is  a 
principle  of  the  first  necessity  in  society,  and  indispen¬ 
sable  for  the  preservation  of  the  rights  of  those  who  by 
law  are  obliged  to  commit  their  interest  to  the  manage¬ 
ment  of  the  public  agents.  The  law  reposes  a  special 
trust  in  the  officer,  and  the  citizen  is  obliged  to  trust 
him.  Precarious  and  perplexing  indeed,  would  the  sit¬ 
uation  of  the  individual  be,  if  he  were  obliged  to  prove 
that  the  officer  had  done  his  duty  ;  or  if  the  presumption 
of  his  having  done  it,  were  not  indulged  until  the  con¬ 
trary  be  shewn.  This  principle  is  equally  applicable  to 
a  proceeding  against  the  officer,  and  to  a  proceeding 
against  the  right  of  an  individual,  derived  through  the  act 
of  the  officer.  It  would  be  strange,  if  it  should  be  indulg¬ 
ed  in  favor  of  the  officer,  who  may  have  been  guilty,  and 
not  in  favoring  the  individual  who  has  done  no  wrong. 

It  was  the  duty  of  the  officer  entrusted  by  the  govern¬ 
ment,  not  to  issue  the  grant  in  this  case,  without  the  war¬ 
rant  having  been  lodged  with  the  plat  and  certificate. 
He  having  issued  the  grant,  we  must  presume  that  he 
had  the  warrant,  to  authorise  the  grant,  until  the  contra¬ 
ry  be  proven.  The  question  then,  is,  has  the  appellee 
made  such  proof  ? 

M’Cianahan’s  deposition  and  receipt  are  relied  on. 
They  go  to  prove,  that  he  received  the  warrant  from  the 
surveyor  of  Fincastle  county,  in  the  fall  1779.  But 
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this  is  by  no  means  inconsistent  with  the  presumption,  -Hickman 

that  the  warrant  was  returned  with  the  certificate  oi  sur-  Boffman. 

vey,  to  the  register’s  office,  in  1780*  M’Clanahan  acted 
as  agent  for  Hickman,  and  it  is  proved  that  he  was  pre¬ 
sent  in  the  spring  1780,  with  Hickman,  when  he  receiv¬ 
ed  the  certificate  of  survey  from  Floyd,  for  the  purpose 
of  having  it  returned  to  the  office.  It  is  also  proved, 
that  Hickman,  at  that  time,  declared  his  intention  to  car¬ 
ry  his  survey  into  grant.  As  they  must  have  known, 
that  the  grant  could  not  issue  without  the  warrant,  the 
presumption  is  strong,  that  M’Clanahan  would  deliver 
the  warrant  to  Hickman ;  that  Hickman  received  it ; 
and  that  it  must  have  been  returned  by  him,  with  the 
survey  ;  at  least,  there  is  nothing  in  the  transaction  im 
consistent  with  his  having  done  so.  After  the  survey 
was  recorded,  it  was  the  duty  of  the  surveyor,  to  deli¬ 
ver  both  the  warrant  and  survey  to  the  party,  to.  enable 
him  to  return  them  to  the  register’s  office  ;  but  no  pre¬ 
sumption  could  be  indulged,  from  that  circumstance,  that 
as  he  returned  the  survey,  he  did  not  return,  also,  the 
warrant,  without  which,  he  knew  the  survey  would  not 
procure  him  a  grant. 

But  the  register,  on  the  3d  of  May  1808,  certifies,  that 
he  does  not  discover,  from  an  examination  of  the  survey, 
that  a  warrant  accompanies  it.  This  is  certifying  no¬ 
thing  more,  than  that  he  has  opened  the  survey,  and  has 
not  found  the  warrant  wrapped  up  in  it.  Can  this  pos¬ 
sibly,  at  the  distance  of  27  years  after  its  return,  weigh 
any  thing  ?  Especially,  when  the  military  warrant  was 
a  loose  paper,  not  required  by  law  to  be  recorded.  It 
ought  to  be  recollected,  that  the  papers  of  the  land-office 
have  been  carried,  since  the  year  1781,  from  Richmond 
to  this  country.  The  law  too,  at  the  time  the  grant  is-r 
sued,  and  for  nine  years  after,,  required  all  warrants,  up¬ 
on  which  grants  had  issued,  to  be  annually  destroyed# 

It  is  true,  the  law  required  an  account  of  those  destroy -p 
ed,  to  be  kept ;  giving  credit  for  those  executed,  and 
charging  those  not  executed.  But  the  law  did  not  re¬ 
quire  such  account  of  the  warrants  destroyed,  to  be  kept, 
as  would  distinguish  them  from  others  ;  and  no  such  ac¬ 
count  has  been  kept.  The  law  requiring  warrants  which 
were  executed,  to  be  destroyed,  may  not,  in  all  instances, 
have  been  observed  ;  but  we  cannot  say,  it  was  not  in 
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(a)  Anttl 8 1. 


May  13  th. 

Reports  of  the 
decifions  of  the 
British  courts, 
since  the  4th  of 
July  ’76,  ought 
not  to  be  read, 
nor  cited  in 
court. 

{b)  A<3s  of 
1807,  ch.  7, 

P*  a3* 


The  circumstances,  then,  relied  on  by  the  appellee, 
are  too  light  and  trivial,  to  rebut  the  legal  presumption, 
that  the  register  was  in  possession  of  the  warrant  when 
he  issued  the  grant. 

If  the  parol  agreement  set  up  in  the  bill,  were  proved, 
which  is  not  done  satisfactorily,  the  principles  contained 
in  the  case  of  Craig'  vs .  Baker  («),  this  term,  would  be 
decisive  against  it. 

Some  other  incidental  objections  were  made,  not  re¬ 
quiring  any  particular  answer. 

Upon  a  thorough  consideration  of  the  case,  we  are  of 
opinion,  that  the  appellant’s  military  survey,  and  grant 
thereon,  are  legal  and  valid  ;  and  that  whether  the  ap¬ 
pellee’s  claim  could  be  sustained  in  a  contest  >vith  ano¬ 
ther  settlement  and  pre-emption,  or  treasury  warrant,  or 
not,  (which  is  now  not  necessary  to  be  determined)  the 
circuit  erred  in  decreeing  in  favor  of  the  appellee,  against 
the  appellant. — —Decree  reversed. 

A  motion  was  made,  on  a  subsequent  day,  for  a  re¬ 
hearing,  and  overruled. 

In  the  argument  of  this  cause,  Clay  offered  to  read, 
from  3  East’s  reports  199,  200,  that  part  of  lord  Ellen- 
borough’s  opinion,  in  which,  after  stating  the  law  to  be, 
that  where  it  presumes  the  affirmative,  the  negative  must 
be  proved,  he  proceeds  to  recapitulate  the  adjudged  ca¬ 
ses,  in  support  of  this  rule. 

The  Chief  Justice  stopped  him,  and  stated  it  was 
a  violation  of  the  act  of  the  last  session  of  assembly  (6), 
which  enacts  that  “  Reports  and  books  containing  ad¬ 
judged  cases,  in  the  kingdom  of  Great-Britain,  which 
decisions  have  taken  place  since  the  4th  day  of  July, 
1776,  shall  not  be  read,  nor  considered  as  authority,  in 
any  of  the  courts  of  this  commonwealth,”  &c. 

Clay . — I  do  not  read  nor  rely  upon  the  opinion  nor 
decision,  in  3  East.  I  only  use  that  book,  to  shew  what 
other  books  contain,  as  Roll’s  reports,  &c.  'which  are  au¬ 
thority,  but  which  we  have  not  at  this  place.  I  would 
use  a  newspaper  in  the  same  way.  This  is  no  more  a 
violation  of  the  act,  than  it  would  be  to  use  books  report¬ 
ed  before,  but  re-printed  since  1776  ;  and  surely  they 
cannot  be  prohibited. 

Allen, — The  books  prohibited,  ought  not  to  be  used 
at  all.  If  these  adjudications  are  not  evidence  of  .the 
law,  thev  cannot  be  evidence  of  what  the  evidences  o\ 

*  '  *  '  .  .  V  \  .  ,  i  V  •.  t  ,  >  *  '•  v 
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the  law  contain.  It  is  just  as  proper,  as  to  permit  a  ne-  Hickman 
gro,  who  is  not  a  competent  witness,  to  state  what  a  BuJj^an  s 
white  man  said,  and  permit  this  to  go  to  a  jury  as  evi¬ 
dence. 

Hughes  and  WickUffe . — There  are  many  books,  which  * 

are  not  authority,  but  which  ought,  to  be  read  and  used, 
for  the  sound  and  clear  reasoning  they  contain,  as  Poe- 
thier  on  obligations.  When  a  book  is  not  used  as  au¬ 
thority,  it  ought  not  to  be  prohibited  from  being  used, 
for  any  other  purpose.  The  legislature  had  no  right  to 
pass  the  law.  The  mind  of  the  judge  should  be  free, 
and  unshackled,  to  receive  light  from  every  source.  He 
is  then  answerable  to  them,  for  the  result  of  his  deci¬ 
sions.  They  had  no  more  power  to  pass  the  law,  than 
they  would  to  prohibit  a  judge  the  use  of  his  spectacles. 

Judge  Trimble.— If  the  book  is  not  to  have  credit, 
as  law,  it  cannot  have  credit  for  what  the  evidences  of 
the  law  contain.  The  legislature  seem  to  have  intended, 
entirely  to  prohibit  the  use  of  these  books  in  court ;  and 
thus,  to  cut  off  the  importation  of  them.  I  can  have  no 
doubt,  but  the  legislature  had  the  power  to  pass  the  law 
in  question. 

Edwards,  Ch.  J.- — I  cannot  doubt  the  power  of  the 
legislature,  on  this  subject.  It  was  proper  that  some 
period  should  be  fixed  by  law,  after  which,  the  decisions 
of  the  British  courts,  should  be  prohibited.  I  cannot 
think  any  rights  are  withheld  or  impaired,  by  the  act  in 
question. 

By  the  Court.— The  book  must  not  be  used  at  all 

in  court.* 

> 

*  In  the  cafe  of  Gallatin  vs.  Bradford,  fall  term  1808,  the  court  flopped  November  Stb, 
the  count'd,  who  cited  Douglafs’s  reports,  and  declared  that  they  would  not 
receive  a  citation  of  a  decilion,  fince  the  4th  day  of  July  177 6  $  and  declared 
k  was  improper  for  counfel  to  refer  to  them. 


KENNEDY’S  heirs  vs,  DUNCAN,  &c.  M<*y  10 tb. 

THIS  cause  was  argued  at  the  spring  term  1807.  A  decree  pur- 
The  Chief  Justice  now  delivered  the  opinion  of  the  £ort'ng  to  be 

court,  as  follows  :  land,  to  which 

This  writ  of  error  is  prosecuted  by  the  plaintiffs,  for  quantity,  and  no 
the  reversal  of  a  decree  of  the  late  court  of  quarter  ses-  Vase" 

910ns  for  Bourbon  county,  obtained  by  the  defendants,  suitably  enti- 
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'VS, 

Duncan,  &c. 

tied  ;  but  in 
whichit  is  appa¬ 
rent  (by  calcu¬ 
lation  from  the 
courfes  and  dif • 
tances  given  for 
the  boundary,) 
that  more  than 
that  quantity  is 
decreed  to  be 
conveyed, is  er¬ 
roneous. 

If  one  of  the 
perfons  againft 
horn  a  decree 
s  given,  be  an 
iniant,  his  in¬ 
fancy  will  pre 
venc  the  Itatute 
of  limitations 
from  barring 
thofe  who  muft 
necefl'arily  join 
with  fuch  in¬ 
fant  in  a  writ  of 
error  to  reverfe 
fuch  decree. 


against  them,  as  heirs  and  devisees  of  John  Kennedy, 
deceased.  The  defendants  in  this  court,  pleaded  the  ac^ 
of  limitations,  in  bar  of  the  writ  of  error  ;  to  which  the 
plaintiffs  replied,  that  two  of  them  were  infants  when  the 
decree  was  pronounced  ;  and  that  five  years  had  not 
elapsed,  from  the  time  of  their  coming  of  full  age,  until 
after  the  suing  out  of  the  writ  of  error  ;  upon  which  an 
issue  was  joined,  which  being  tried  by  a  jury  at  the  bar 
of  this  court,  was  found  for  the  plaintiffs. 

The  original  suit  was  brought  on  a  bond  given  by  John 
Kennedy,  deceased,  in  his  lifetime,  to  the  defendants, 
for  the  conveyance  of  six  hundred  acres  of  land.  The 
decree  expresses  that  the  defendants  in  that  court  (who. 
are  plaintiffs  here)  shall  convey  GOO  acres  of  land  ;  but 
from  the  eowwms  and  distances  mentioned  in  the  decree, 
and  also  from  the  courses  and  distances  called  for  in  the 
surveyor’s  report,  which  is  pursued  by  the  decree,  it  ap¬ 
pears,  upon  an  accurate  calculation,  that  the  court  has 
erroneously,  and  through  mistake,  decreed  the  defen¬ 
dants  in  the  court  below,  to  convey  upwards  of  650 


acres. 


This  mistake  being  apparent  on  the  face  of  the  decree 
itself,  the  decree  is  erroneous  and  must  be  reversed. 

The  question  is,  whether  it  nust  be  reversed  in  toto , 
or  only  so  far  as  regards  the  interest  of  the  two  plaintiffs 
who  did  not  come  of  age  until  within  five  years  next  pre¬ 
ceding  the  prosecution  of  the  writ  of  error  ? 

The  counsel  for  the  defendants,  contended  that  it 
ought  only  to  be  reversed  in  part ;  because,  as  he  con¬ 
tends,  the  other  plaintiffs,  at  all  events,  are  barred  by  the 
act  of  limitations.  VV"e  are  of  opinion  they  are  not 
barred. 

Those  of  full  age  could  not  prosecute  a  writ  of  error 
in  their  own  names,  without  joining  the  infants  with 
them  :  and  they  had  no  means  of  compelling  the  infants 
to  join.  If  the  infants,  or  their  guardians,  refused  to 
join  in  the  wrritof  error,  the  adults  could  not  have  judg¬ 
ment  of  severance  against  them  ;  because  of  their  infan¬ 
cy.  And  without  judgment  of  severance,  the  adults 
could  not  maintain  a  writ  of  error  in  their  own  names 
alone. 

The  plaintiffs  held  an  estate  as  co-heirs  and  devisees, 
cast  upon  them  by  act  of  law,  or  the  devise  of  their  an¬ 
cestor  :  a  joint  decree  was  passed  against  them,  divest*. 
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ing  them  of  that  estate.  They  were,  therefore,  bound  Kh***EDY’s 
by  the  rules  of  law  to  prosecute  a  joint  writ  of  error  for  eirivj: 
the  reversal  of  that  decree.  Therefore,  as  the  adults  Duncan,  &c. 
could  not  maintain  a  several  writ  of  error,  and  had  no 
means  of  compelling  the  infants  to  join  with  them,  the 
saving  in  the  act  for  the  benefit  of  the  infants,  must  by 
law  accrue  to  the  benefit  of  the  adults,  the  co-heirs. 

Otherwise,  the  law  would  work  iniquity,  by  barring  the 
adults  of  their  right,  without  their  default. 

It  may  be  observed,  that  some  other  of  the  plaintiffs 
were,  at  the  time  the  decree  was  pronounced,  and  yet  are, 
femes  covert ,  as  appears  from  the  record.  Their  rights 
are  not  barred  by  the  statute. 

It  seems  to  us  that  the  provision  in  the  act,  that, 

«  Where  a  person  thinking  himself  aggrieved  by  any 
decree  or  judgment,  which  may  be  reversed  in  the  court 
of  appeals,  shall  be  an  infant,  feme  covert,  non  compos 
mentis ,  or  imprisoned,  when  the  same  was  passed,  the 
time  of  such  disability  shall  be  excluded  from  the  com¬ 
putation  of  the  said  five  years”  (a),  embraces  all  those,  ^  Scc 
who,  from  the  rules  of  law,  must,  of  necessity,  join  in  the  0f  1796-7,  p. 

same  writ  of-error  ;  as  they  make  but  one  party,  in  con-  7*»  §  *3»  1 
.  Brad.  284, 

sideration  or  law. 

But  even  if  those  adults,  not  femes  covert ,  were  barred, 
it  would  be  very  difficult  to  support  the  decree  in  part, 
and  reverse  it  in  part.  The  decree  is  for  an  entire,  un¬ 
divided  thing  ;  and  we  cannot  discover  how  this  court 
could  practically  make  a  severance.  Its  being  a  chan¬ 
cery  cause,  does  not  lessen  the  difficulty,  nor  alter  the 
case.  It  is  one  of  the  cases  where  chancery  must  follow 
the  law. 

Decree  wholly  reversed  ;  cause  remanded,  for  sur¬ 
veyor’s  report  to  be  set  aside,  &c.  and  a  decree  made 
pursuant  to  equity,  &c. 


DAVIS’S  heirs  vs,  LOCKHART’S  heirs. 


May  nth. 


The  Chief  J  ustice,  delivered  the  opinion  of  the  An  entry  call. 

Court.  ^/crctkfand 

The  complainants  in  the  court  below,  and  appellants  t0  run  up*  and 

in  this  court,  claim  under  an  entry  made  22d  May  1780,  down,howtobc 
as  follows  :  u  Joseph  Davis  enters  1000  acres,  upon  a  furveyed. 

*  Abfcnt,  Judge  Tkimple. 
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Davis’s  heirs 


treasury  warrant,  on  a  west  branch  of  Licking,  joining 
John  Hutcheson’s  entry,  on  the  said  creek,  on  the  lower 
side,  extending  down  on  both  sides  of  the  creek  for 
quantity.” 


Lockhart’s 

heirs. 


tries  fucceffive-  Hutcheson’s  entry  calls  to  join  Coleman  on  the  lower 
ly  adjoining,  &  side,  and  to  run  down  the  creek  on  both  sides,  for  quan- 


'  • 
befurveyed.  tlty. 


Ct  aig’s  entry  is  for  1000  acres,  made  on  the  17th  Maj>- 
1780,  and  expresses  to  lie  M  on  a  west  fork  of  Lickings 
about  two  miles  below  where  Col.  Bowman  encamped , 
the  second  night,  when  marching  to  the  Shawanee  towns, 
to  include  the  forks  of  the  creek,  running  up  and  down 
for  quantity.” 

The  circuit  court,  taking  Bowman’s  encampment  as 
established  and  notorious,  as  claimed  by  the  complain¬ 
ants,  ior  the  one  alluded  to  in  Craig’s  entry,  directed 
Craig’s  location  to  be  surveyed,  by  taking  the  fork  of 


Mill  creek  as  the  intersection  of  the  two  diagonals  of  a 


(a)  Ra/sfey,  square;  and  that  Mill  creek  should  bisect  the  lower  line(a). 
vs.  Wells,  rj'ha£  Coleman  should  then  be  adjoined  to  Craig,  by 
j8c6,  s,  l\  taking  the  lower  line  as  the  base  of  1000  acres,  and  exr. 


tending  lines  therefrom  parallel  to  the  general  course  of 


that  part  of  the  creek  to  be  included  within  the  surveys 
so  far  that  a  line  at  right  angles  to  that  general  course, 
would  include  the  quantity  ;  which,  of  necessary  conse¬ 
quence,  caused  the  upper  and  lower  lines  of  the  survey, 
to  be  bisected  by  the  creek.  That  Hutcheson  should 
join  Coleman  on  the  lower  side,  taking  400  poles  forth$ 
base,  and  if  required,  to  give  the  length,  to  project  equal 
distances  beyond  each  corner  ;  or,  in  other  words,  to 
make  Mill  creek  bisect  the  upper  line  of  400  poles,  and 
then  to  extend  lines  from  each  extremity,  parallel  to  the 
general  course  of  the  creek,  (as  far  as  it  should  fall  with¬ 
in  the  survey)  until  a  line  at  right  angles  to  that  general 
course,  would  give  the  quantity.  And  that  Davis’s 
claim  should  adjoin  Hutcheson’s  survey  of  1000  acres, 
in  the  like  manner  that  he  adjoined  Coleman ;  and  that 
the  figure  of  Davis’s  survey  should  be  governed  by  the 
same  rules.  When  the  claims  were  thus  connected,  ac¬ 
cording  to  the  interlocutory  decree,  it  was  found  that  no 
part  of  the  land,  common  to  the  actual  surveys  of  the 
complainants  and  defendants,  would  be  included  withirf 
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■Davis's  entry  :  and  therefore  the  court  dismissed  the 
bili  ;  Irom  which  decree,  the  complainants  below  ap¬ 
pealed. 

.  unnecessary  to  give  any  opinion,  as  to  the  suffi- 
dency  of  Craig’s  entry  ;  since,  if  it  were  admitted  that 
the  place  of  Bowman’s  second  night’s  encampment,  was 
as  claimed  by  the  appellants,  the  circuit  court  have  given 
the  proper  figure  and  position  to  the  entry  of  Craig,  and 
of  those  depending  thereon  j  and  therefore,  did  rightly 
in  dismissing  the  bill.  J 

Decree  of  the  circuit  court,  as  to  the  construction  of 
the  entry  under  which  the  complainants  claim  title,  and 
the  dismissal  of  the  bill  in  consequence  thereof,  affirm^ 
fed.- 
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HELM  vs.  SMALL. 

;  ON  the  trial  of  an  ejectment,  in  the  Shelbv  circuit 
court,  an  agreed  case,  which,  substantially,  exhibited  the 
ioltowmg  facts,  was  brought  before  the  court. 

I  he  plaintiff,  Helm,  claimed  under  a  patent,  for  500 
acres  of  land;  calling  to  lie  on  both  sides  of  Fox  run 
and  to  adjoin  Marsfiam  Brashear  on  the  north  ,  to  be¬ 
gin  at  a  white-oak  and  sugar  tree,  corner  to  said  M.  Bra- 
chear  s  land,*  and  to  run  north  200  poles,  to  certain 
corner  trees  ;  thence  west  400  poles,  to  certain  other 
corner  trees  ;  thence  south  200  poles,  to  certain  other 
corner  trees;  thence  east  400  poles,  to  the  beein- 
mng;  and  calls  to  cross  Fox  run,  both  in  the  second 
and  fourth  lines.  The  courses, however;  would  not  cross 
, ,  ox  run>  \n  elther  llne  i  and  would  lay  the  survey  off  on 
the  west  side  of  the  first  line.  In  that  direction,  neither 
lines  nor  corners  were  found,  corresponding  with  the  na- 
tent,  nor  would  it  adjoin  Brashear  on  the  north,  but 
would  barely  corner  with  him,  at  his  north-west  cor- 
ner,  ancl  he  north-west  from  Brashear’s. 

rh^.bf  f°Ved  6y  °n,f  °f  the  oriSinal  chain-carriers, 
-hat  the  survey  was  really  made  on  the  east  side  of  the 

l-T.  '"o'  *frrS“gthe  courses  df  the  second  and  fourth 
lines  called  for  in  the  t’i,0  v  , 

f  ,  mine  patent.  1  he  lines  and  corners 

ot  the  survey,  as  actually  made,  were  shewn  and  proved, 
lan*  ThC  Pht  ^  CaUfe’  flleWed  thistobe  the  north-weft  corner  of  Brafhear’s 


The  calls  for 
courfe  in  two 
oppolife  lines 
ot  a  patent,  con¬ 
trolled  and  re¬ 
verted  by  the 
other  calls 
therein  contain¬ 
ed,  and  proof 
that  the  furvey 
was  really  made 
where  the  other 
calls  diredied. 
to. 

See  i  Hen. 
&  Mun.  177-8. 
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May  loth 4 


and  correspond,  in  every  particular,  with  the  descrip¬ 
tion  contained  in  the  patent,  except  the  courses  of  the 
second  and  fourth  lines.  The  survey  lay  on  both  sides 
of  Fox  run  ;  crossed  said  run  as  descrioed ;  and  ad¬ 
joined  said  Brashear’s  land  on  the  nortn. 

Under  this  patent,  Helm  claimed  the  land  lying  east 
of  his  first  line,  and  as  it  was  actually  surveyed,  i  he 
inferior  court  decided  against  hint.  He  appealed. 

Alien,  for  the  appellant. — Whenever  an  instrument  ot 
writing  shews,  on  the  face  of  it,  a  mistake,  and  gives 
the  means  of  correcting  that  mistake,  it  is  vaud,  and  t  ie 
mistake  will  not  injure  it.  So,  if  it  refers  to  any  other 
things  or  objects,  and  those  objects  point  out  the  mis¬ 
take,  and  its  corrective,  it  is  the  same  as  it  the  face  ot 

deed  did  it. 

The  point  here  to  be  decided,  is,  therefore,  whether 
there  is  enough  in  this  case  to  shew  that  the  call  of  the 
patent  for  the  second  line  to  run  west,  and  the  fourth  to 
run  east,  be  a  mistake,  and  should  be  corrected  by  tak¬ 
ing  it  as  if  the  second  line  called  for  east,  and  the  fourth 

for  west.  .  , 

The  call  here,  to  adjoin  Brashear  on  the  north  ;  to 

begin  at  his  north-west  corner;  and  to  run  the  first  line 

north  ;  will  shew  that  the  land  must  lie  east  of  that  line. 

Add  to  this,  that  the  call  to  lie  on  both  sides  of  Fox  run, 

can  only  be  complied  with  by  this  construction. 

The  proof  is  also  complete,  that  the  survey  was  made, 
and  the  corner  and  line  trees  marked,  where  we  claim 
the  land.  It  is  th e, survey  that  ifices  the  right :  the  plat 
and  certificate  are  but  evidence  of  that  right.  There  can 
be  no  doubt  but  we  must  hold  the  land  whereon  a  sur¬ 
vey  was  made,  or  we  can  hold  none.  1  he  case  of  Mor¬ 
rison  vs.  Coghill's  legatees ,  spring  term  1804  (a),  is 
(<0  Pr.  Dec.  a  casei  the  principle  of  which,  is  strong  in  point  lor  me  , 
38*-  though  the  mistake  in  that  case  was  but  in  one  call. 

Clan,  for  the  appellee.— If  this  were  a  case  in  which 
the  patent  would  be  sufficient,  by  rejecting  any  part  as 
surplusage,  1  would  not  contend  but  that  the  fault  might 
be  overlooked.  But  this  is  a  case  of  repugnance.  Y  ou 
cannot  run  west  from  the  first  line,  and  cross  Fox  run  ; 
you  have  nothing  here  to  show,  from  the  record,  m 
which  the  mistake  was  committed :  whether  m  the  call 
for  the  run,  or  for  the  course.  And  wherever  this  is 
iWrnse.  it  must  destroy  the  entry  or  survey. 
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The  evidence  of  where  the  survey  was  made,  will  not 
help  ;  for  a  survey,  without  a  patent  obtained  thereon, 
can  give  no  right.  We  are  not  to  decide  what  the  sur¬ 
veyor  intended,  but  what  land  the  patent  has  appropri¬ 
ated,  It  surely  cannot  be  considered  as  appropriating 
land  that  its  calls  will  not  cover.  Here,  take  the  patent, 
and  protract  its  calls,  and  the  plat  will  close,  but  will  not 
include  the  land  we  claim.  That  was  not  the  case  in 
Morrison  vs,  CoghilPs  legatees.  The  plat  would  not 
close  in  that  case,  if  the  calls  of  the  patent  were  pursued  ; 
and  by  reversing  the  calls  in  that  patent,  it  would  follow 
every  line  in  the  survey  but  one.  Here,  reverse  the  calls, 
and  it  will  cover  the  same  ground  it  does  to  pursue  them 
as  set  down.  There  too,  there  was  a  call  to  run  with 
the  line  of  another ;  and  the  line  of  that  other  would  cor¬ 
rect  the  course  called  for.  Here  there  is  no  call  for  the 
line  of  another  person,  to  which  we  could  resort. 

In  the  case  of  Bosworth  vs.  Maxzuell  (V),  the  call  u  to 
run  souths west  with  Todd’s  pre-emption,”  which  could 
not  be  complied  with,  as  Todd’s  pre-emption  run  near¬ 
ly  south-east,  the  court  seem  to  have  adhered  to  the 
course,  and  disregarded  the  call  u  with  Todd’s  pre-emp¬ 
tion.”  It  is  true,  Todd’s  line  was  not  marked,  but  only 
pointed  out  by  the  entry.  This  decision  seems  to  me  to 
have  deviated  from,  or  rather  overruled  the  case  relied 
upon  by  Mr.  Allen. 

.The  appellant  should  take  the  land  west  of  his  begin¬ 
ning  line,  as  it  is  called  for  by  his  patent ;  or,  if  that  can¬ 
not  be  done,  he  should  take  his  recourse  to  the  surveyor 
who  committed  the  mistake,  and  be  compensated  in  da¬ 
mages  for  the  injury  which  the  blunder  of  the  surveyor 
may  have  done  him, 

Edwards,  Ch.  J,  delivered  the  opinion  of  the  court. 

The  question  is,  whether  the  patent,  under  the  circum¬ 
stances  stated  in  the  agreed  case,  will  enable  the  appel¬ 
lant  to  recover  the  land  really  surveyed  for  him,  or  not  ? 
We  are  of  opinion  that  it  will.  The  surveyor  has  mani¬ 
festly  committed  a  mistake  in  protracting,  or  giving  the 
courses  of  the  second  and  fourth  lines  ;  but  the  other 
calls  and  descriptions  contained  in  the  patent,  are  suffici¬ 
ent  to  correct  the  mistake.  By  adhering  to  these  two 
mistaken  calls  for  course,  wTe  would  disregard  the  lines 
and  corners  really  made  and  proved  ;  the  call  to  lie  on 

th  sides  of  Fox  run  ;  the  calls  m  the  second  and 
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fourth  lines  for  crossing  Fox  run  ;  and  the  call  for  join¬ 
ing  Brashear’s  land  on  the  north.  So  many  natural  and 
visible  objects  called  for,  remove  all  doubt  on  the  sub¬ 
ject.  The  case  of  Morrison  vs*  CoghilVs  legatees ,  in 
this  court,  Pr.  Dec.  382,  is  in  point ;  and  completely  de¬ 
cides  the  present  question - -Judgment  reversed. 


May  ivb.  LYNCH  vs.  JOHNSTON. 

If  the  record  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
states  that  no-  the  court : — -The  defendant  having  in  his  answer  denied 

was  proved  and  ^  equity  in  the  complainant’s  bill,  and  the  corn- 
filed,  it  mull  be  plainant  having  produced  no  evidence  contradicting  the. 
preiumed  the  defendant’s  answer,  there  is  no  error  in  the  decree  of  the 
and lent!  Seneral  court,  dismissing  the  complainant’s  injunction, 
until  the  con-  upon  motion. 

trary  is  made  The  record  stating  that  notice  of  the  motion  was 
appear.  proved  and  filed,  we  must  presume  the  notice  was  le¬ 

gal  and  sufficient,  until  the  contrary  appears.  If  the 
complainant  supposes  that  the  notice  is  not  sufficient,  it 
not  having  been  certified  to  this  court,  with  the  record, 
the  complainant  should  have  brought  it  up  by  certiorari, 
or  shew  by  its  return,  that  the  notice  does  not  exist  i 
not  having  done  so,  we  cannot  presume,  either,  that 
there  was  no  notice,  or  an  insufficient  notice. 

Decree  affirmed. 

Allen,  for  the  appellant;  Clay  and  Talbot ,  for  the  ap¬ 
pellee. 


M<Jy  i ztb.  LYNCH  vs.  BUCK  and  BRANDER. 

Writs  of  er-  The  Chief  Justice,  delivered  the  following  opi- 
muft  Xe'prote-  ™on  the  court : — The  errors  assigned,  are,  that  the  ge- 
cuted  ftridiy  neral  court  erred  in  dismissing  the  writ  of  error  coram, 
w:thm  the  time  vobis  ;  and,  2dly,  in  hearing  the  said  cause,  without  plea 
theatibofi8o^y  or  demurrer  to  t^ie  errors  assigned.* 
or  they  may  be  By  the  act  of  December  1802,f  motions  to  quash 
difmiifed.  faulty  replevin  or  forthcoming,  bonds,  must  b.e  made  at 
no  a  court’  t0  be  held  between  the  return  of  said  bond  to  the 

%  nature  of  the  office,  and  the  issuing  of  the  first  execution  thereon  ;  01 

*  As  to  this  I  a  ft  error,  fee  Lanfdale-vs ,  Findley ,  ante  l  5  I, 
t  Of  1S02,  ch.  72,  §  4,  p.  17.4,  '  • 1  ‘  ....  »  > 
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next;  after  the  issuing  of  said  execution,  and  at  no  time 
thereafter  ;  and  by  the  5th  section  of  the  same  act, 
writs  of  error  coram  vobis ,  are  required  to  be  returned 
t°. the  first  day  of  a  court  to  be  held  after  the  return  of 
said  bond  to  the  office  of  said  court,  or  to  the  court  next 
aiter  the  issuing  th e first  execution  on  such  bond,  and  at 
no  court  thereafter. 

The  writ  of  error  coram  vobis ,  was'  sued  out  for  de¬ 
fects  alleged  in  a  replevin  bond;  but  was  not  sued  out 
within  tne  limitation  prescribed  by  the  act  aforesaid.* 

he  general  court,  therefore,  did  rightly  in  dismissing 
the  writ. — — Judgment  affirmed. 

Allen ,  for  the  appellant ;  Hughes  and  Clay ,  for  the  ap¬ 
pellees. 

At  a  subsequent  day  of  the  term,  Allen  moved  for  a 
i  e-hearing  ;  principally,  on  the  ground  that  the  execu- 
tion  had  issued  on  that  which  was  not  a  replevin  bond, 
there  being  no  seal  to  the  signature  of  the  person  who 
was  entered  as  the  security  ;  and,  therefore,  as  to  him,  it 
was  not  a  replevy  bond,  and  would  not,  as  resoected  the 
security,  come  under  the  rigid  provisions  of  the  act  re¬ 
ferred  to  in  the  opinion  ;  but  the  court  overruled  the 
motion.f 

bleMerMT^0"  ^  a  terin  of dial  court,  and  wasreturna- 

th  ^  ,  >  fhe  Wm  ot  error  uobis,  was  lued  out  leturnable  to 

the  term  next  after  the  return  day  of  the  execution. 

X  .  eTle^  fpnns  tefm  lS  IO’  duami  vs  Barnett ,  on  a  motion,  bv  a  fe. 
cunty,  .0  quafh  the  replevin  bond,  on  a  nan  eft  fablum  alleged.  Y 
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does  not  take 
the  cafe  out  of 
the  limitation 
of  that  aft, 
fee  Blackburn 
•vs.  Bilbo ,  &c, 

M- 


WHITNEY  vs.  DOUDS. 

.  d-AY  produced  the  record  in  this  cause,  in  court ;  as¬ 
signed  errors,  and  moved  for  a  supersedeas  ;  which  was 
overruled. 

he  then  moved  for  leave  to  withdraw  the  transcript 
ot  the  record,  as  it  was  probable  his  client  would  wish  to 
apply  fora  writ  of  error coram  vobis;  and,  in  that  event 
it  would  save  him  the  costs  of  another  copy. 

By  the  Court. — Whenever  it  is  necessary  for  us  to 
decide  a  question,  it  should  be  entered  of  record  ;  and 
the  clerk  should  retain  the  transcript  on  which  the  de- 
dsion  is  rendered,  to  serve  as  a  precedent  on  the  points 
decided,  and  to  prevent  several  applications  being  made 
m  the  same  case.  On  an  application  for  a  supersedeas , 


May  i2thf 

If  an  applica* 
tion  tor  a  fuper* 
Jedeas  be  over¬ 
ruled,  the  tran- 
fci  ipt  of  the  re¬ 
cord  mu  ft  re¬ 
main  with  the- 
clerk  of  this 
court, unlefs  the 
court  refute  to 
decide  on  the 
meiits  of  the 
errors  afiigned, 
for  want  of  ju„ 
rifdiftion. 
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Whitney  in  a  case  in  which  this  court  had  not  jurisdiction  to  de* 
Douds  cide  on  error  assigned,  we  gave  leave  to  withdraw 

the  record  (a)  ;  but  that  was  owing  to  the  cause  going  off 

{a)  Spring  0n  that  point.— - Motion  overruled.^ 

term  1S07.  ,  .  .  ,  , 

*  At  the  fpring  term  1810,  Handley  filed  another  tranfcript  of  the  record, 

in  the  cafe  Edwards  •vs.  Handley ,  poft  and  moved  for  a  Juperjedeas  on 

the  merits  of  the  cafe.  The  motion  was  overruled  $  but  leave  was  given  to 
withdraw  the  tranfcript  on  which  the  motion  was  made,  as  the  one  on  which, 
the  fuit  was  decided  in  this  court,  remained  in  the  office. 


If  an  entry 
call  for  a  fur- 
vey,  and  a  fur- 
vey  anfwering 
the  delcription 
called  for,  be 
{hewn, the  court 
cannot  prefume 
there  are  other 
furveys  anfwer¬ 
ing  thefamede- 
fcription,unlefs 
they  be  (hewn. 

Anentrycall- 
ing  to  bf'gm  at 
the  corner  of  A. 
on  the  line  of  B. 
held  valid,  in 
confequence  of 
the  other  de- 
fcriptions  giv¬ 
en,  without  the 
aid  of  the  call 
for  A’s  corner  j 
it  being  unde¬ 
termined  whe¬ 
ther  A,  had  a 
corner  there. 


MARKHAM  tw.  M’GEE.f 

THIS  was  an  appeal  from  a  decree  of  the  Bourbon 
circuit  court.  It  was  argued  by  Bledsoe  for  the  appel* 
lant,  and  Clay,  for  the  appellee. 

The  Chiee  Justice,  delivered  the  opinion  of  the 
court,  as  follows  : — William  Markham  exhibited  his 
bill,  to  be  relieved  against  the  elder  grants,  which  over¬ 
hang  his  claim,  derived  under  Samuel  Rogers’s  entry  for 
600  acres,  made  the  11th  December  1782,  and  under 
Thomas  Moore’s  entry  of  685  acres,  made  the  27th  of 
December,  in  the  same  year.  The  Bourbon  circuit 
court,  being  of  opinion  that  these  entries  were  not  suffi¬ 
ciently  special  and  descriptive,  dismissed  the  bill ;  from 
which,  an  appeal  has  been  taken,  to  this  court. 

The  entries  before  mentioned,  depend  upon  others, 
which  lead  us  up  to  Shadrack  Vaughan’s  military  sur-t 
vey,  bearing  date  in  July  1774,  and  granted  to  him  by 
letters  patent,  bearing  date  on  the  17th  of  October  1779. 
This  survey  is  a  good  object  of  description, ;  because  the 
witnesses  clearly  prove,  that  it  was  notorious  at, ^ and  be¬ 
fore  the  date  of  the  entries  depending  on  it.  The  first 
of  these  in  this  chain,  is  John  Green’s,  tor  6000  acres, 
made  6th  December  1782,  “  on  the  waters  of  Elkhorn, 
beginning  at  Shadrack  Vaughan’s  upper  line,  200  poles 
from  his  north-east  corner  ;  thence  south  70  east  600 
poles  ;  thence  to  extend  north  20  east,  at  right  angles, 
for  quantity.” 

Shadrack  Vaughan’s  military  survey  on  the  waters  of 
Elkhorn,  before  mentioned,  is  claimed  as  that  alluded  to 
in.  Green’s  entry  :  no  other  claim  of  Shadrack  \  aughan, 
on  Elkhorn,  is  exhibited  ;  therefore,  Green’s  entry  must 
be  attached  to  it.  The  court  cannot  presume  another 

j-  Abfent,  Judge  Trimble, 
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claim  of  Vaughan,  which  could  be  adjoined,  for  the  pur¬ 
pose  of  rendering  an  entry  ambiguous. 

When  we  see  that  North  Elkhorn  runs  through  the 
survey,  no  reasonable  doubt  can  exist  as  to  Vaughan’s 
upper  line  intended  in  Green’s  entry  ;  which  being  giv¬ 
en,  no  doubt  can  remain  as  to  its  specialty,  and  precise 
location. 

The  next  entry  in  the  connection,  is  that  of  Samuel 
Rogers,  under  which  the  complainant  claims  ;  the  ex¬ 
pressions  of  which,  are,  for  600  acres,  “  joining  John 
Green’s  entry  of  6000  acres,  near  the  head  of  Elkhorn, 
beginning  at  John  Caldwell’s  southwardly  corner,  on 
said  Green’s  line ,  and  rm.vrm^from  thence  south  seventy 
east  300  poles  with  said  Green’s  line,  to  his  corner  ; 
running  from  thence ,  north  twenty  east ,  and  binding  on 
said  Caldwell’s  line  as  far  as  the  same  shall  extend,  and 
continuing  the  same  course  until  the  quantity  is  obtain¬ 
ed.” 

Without  the  aid  of  Caldwell’s  entry,  we  have  this  evi¬ 
dent  declaration  by  Rogers’s  entry,  that  his  land  is  to  lie 
northwardly  of  Green,  and  adjoining  him  ;  that  it  is  to 
begin  on  Green’s  line,  at  a  point  three  hundred  poles 
from  one  of  his  corners  :  which  point,  he  calls  Cald¬ 
well’s  corner  on  Green’s  line.  But  without  resorting  to 
Caldwell’s  location,  we  are  farther  told,  that  this  point  is 
one,  from  whence,  by  running  south  70  east  with  Green’s 
line,  we  shall  be  carried  to  his  corner.  When  we  con¬ 
nect  this  information,  with  the  courses  of  Green’s  lines, 
and  the  length,  as  given  by  his  entry,  it  is  clear  that  this 
point ,  called  Caldwell’s  southwardly  corner,  is  on  that 
line  of  Green,  which  makes  his  northern  boundary  ;  that 
it  is  equidistant  from  the  extremities  of  that  line  ;  and 
the  course  from  thence,  as  given,  distinguishes  to  wrhich 
of  the  twTo  coiners  the  distance  of  300  poles  is  to  be  ex¬ 
tended.  South  70  east,  the  course  called  for  by  Rogers, 
(and  in  truth,  the  course  of  Green’s  line)  leads  to  one 
corner  ;  the  reverse  of  the  course  called  for,  leads  along 
Green’s  line  to  the  other.  Having  thus  ascertained,  with 
certainty,  the  corner  of  Green,  and  the  point  in  his  line 
which  is  described  in  Rogers’s  entry,  it  gives  us,  from 
this  corner,  a  course  at  right  angles  to  Green’s  line  ;  or, 
in  other  more  explicit  words,  we  are  told,  from  a  line 
running  south  70  degrees  east  300  poles,  to  Green’s  cor¬ 
ner,  to  run  off  therefrom,  north  20  degrees  east. 
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If we  disclaim  all  aid  from  Caldwell’s  entry,  we  havd 
notwithstanding  this  geometrical  problem:  Upon  the 
given  base  of  300  poles,  the  course  north  20  east  from 
one  extremity  thereof  being  also  given,  it  is  required  to 
construct  a  figure  whose  area  shall  be  six  hundred  acres* 
To  this  problem,  the  whole  current  of  decisions  would 
at  once  respond,  and  without  doubt  produce  a  rectangu¬ 
lar  parallelogram. 

Unless  there  is  something  in  the  call  for  Caldwell,  to 
mislead,  or  to  outweigh  and  falsify  the  other  expressions 
in  Rogers’s  entry,  it  must  be  supported,  without  regard 
to  the  validity  or  invalidity  of  Caldwell’s  entry :  for  no 
case  is  at  this  time  recollected,  where  an  entry,  which 
had  a  notorious,  certain  base,  and  a  given  course  from 
that  base,  for  a  certain  quantity,  has  been  deemed  insuf¬ 
ficient  as  to  specialty  and  precision  ;  and  it  may  safely 
be  amrmed,  that  no  such  entry  ought  to  be  declared  un¬ 
certain. 

Let  us  then  inquire  whether  the  call  for  Caldwell’s 
entry  can  vitiate*  His  entry  is  for  500  acres,  u  Begin¬ 
ning  at  the  north- cast  corner  of  John  Green’s  entry  of 
6000  acres,  near  the  head  of  Elkhorn,  running  from 
thence  zvith  said  Greeks  line  south  seventy  east  300 
poles,  then  running  from  each  end  of  this  line  of  300 
poles  north  twenty  east,  until  a  line  parallel  to  the  begin¬ 
ning  line  shall  include  the  quantity.” 

As  the  figure  is-  well  defined  by  its  angles,  and  a  giv¬ 
en  length  of  base,  the  only  question  which  occurs,  is, 
can  the  precise  extremities  of  this  length  of  the  baseline, 
be  ascertained  by  the  expressions  of  the  entry  ?  If  the 
expression  had  been,  u  beginning  at  the  north-zvest  cor¬ 
ner”'  the  other  expressions  would  have  been  compatible 
{herewith,  and  with  one  another  ;  and  without  the  aid 
bf  construction,  the  entry  must  have  been  a  good  one  ; 
and  the  calls  of  Rogers’s  entry,  for  “  binding  on  said 
Caldwell’s  line,”  would  have  been  certain ,  and  would 
give  the  same  figure  and  position  to  Rogers,  as  was 
given  by  construction,  independent  of  those  expressions* 

This  end  would  be  answered,  by  making  the  words 
“  north-east  corner,”  yield  to  the  other  expressions, 
u  running  from  thence  with  said  Green’s  line,  south  70 
east  300  poles” — “  then  north  twenty"  east,”  &cl 

• — to  do  which,  we  are  to  suppose  that  the  locator  mistook 
the  terms  appropriate  to  point  to  the  intended  corner  , 


I 


SPUING  TERM,  1803. 


but  that  as  to  the  call  for  Green's  line ,  and  the  course 
south  seventy  east ,  (which  is  the  true  course  from  the 
north-west  corner)  he  made  no  mistake. 

But  there  are  two  other  ways  of  considering  the  entry 
of  Caldwell :  that  he  was  accurate  as  to  the  intended 
corner,  but  mistook  the  course  therefrom,  by  calling  for 
south  70  east,  instead  of  north  70  west,  which  would 
likewise  have  taken  him  along  Green’s  line.  This  con¬ 
struction  would  give  the  same  corner  on  Green’s  line,  as 
before,  and  the  same  course  from  thence,  for  Rogers’s 
line,  as  belore  ;  but  Rogers  would  then  include  Cald¬ 
well  in  his  survey,  without  changing  his  (Rogers’s) 
figure  or  position..  ,  . 

,  The  other,  or  third  position,  •which  may  be  given  to 
Caldwell,  is,  by  considering  the  mistake  to  have  happen¬ 
ed  in  using  the  expressions  44  with  said  Green’s  line.” 
These  expressions  being  dropped,  the  survey  would  still 
have  the  same  figure.;  but  a  position  adjoining  to  Ro¬ 
gers  on  his  eastern  side,  and  the  figure  and  position  of 
Rogers,  would  remain  unaltered  :  no  violence  would 
be  done  to  any  of  .his  expressions.  4-4  At  John  Cald¬ 
well’s  south- westwairdlv  corner,”  'would  only  be  dropped, 
overruled,  or  explained  into  innocence,  by  the  other 
calls  ;  all  of  which,  would  be  literally  and  truly  compli¬ 
ed  with  ;  and  especially  the  expressions  “  north  20  east, 
and  binding  on  Caldwell’s  line,  as  far  as,”  &c.  So  that 
whichever  of  the  three  constructions  shall  be  given  to 
Caldwelfs  entry,  the  situation  of  Rogers,  is  in  no  man¬ 
ner  changed.  The  same  right  angled,  right  lined  figure 
is  preserved,  on  precisely  the  same  ground,  whether  you 
consider  Caldwell’s  entry,  in  relation  to  Rogers,  as  an 
adjunct,  a  conjunct,  or  a  disjunct.  The  only  conclusion 
to  be  drawn  from  the  call  for  64  binding  on  Caldwell’s 
line,”  is,  that  no  oblique  angle  can  be  produced  thereby  j 
and  that  is  evident,  from  the  bare  reading  of  the  entry o 

From  this  view  of  the  case,  it  appears  unnecessary  to 
say  whether  any  one  of  the  three  constructions  of  Cald¬ 
well’s  entry,  ought  to  prevail  ;  or  whether  the  entry  is 
void,  for  repugnance  ;  or  whether  it  is  valid  or  invalid ; 
it  is  but  collaterally  brought  into  view,  and  no  opinion  is 
intended  to  be  expressed,  as  to  its  merits  or  demerits  : 
Rogers’s  entry  is  good  without  it  ;  by  it,  not  vitiated. 

Rogers,  then,  must  attach  to  a  base  of  three  hun¬ 
dred  poles,  extended  from  Green’s  north-eastward ly 
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Markham  corner,  (wffiett  laid  down  according  to  entry,  and  adjoin- 
M’Cze  in-g  the  upper  line  of  Vaughan,  as  before  mentioned) 
along  said  Green’s  northern  boundary,  and  at  right  an¬ 
gles  from  each  extremity  of  this  base,  for  quantity. 
This  being  done,  Moore’s  entry,  under  which  the  . ap¬ 
pellant  claims,  can  be  certainly  and  precisely  surveyed, 
according  to  the  calls  of  his  location,  without  aid,  and 
without  detriment,  from  the  call  for  Caldwell. 

This  entry  is  in  the  words  and  figures  following : — 
“Thomas  Moore  enters  685  acres  ol  land,”  &c.  u  lying’ 
near  the  head  waters  of  Elkhorn,  about  five  or  six  miles 
from  Bryant’s  station,  beginning  at  the  north-east  corner 
of  John  *  Caldwell’s  500  acres  entry,  and  running  from 
thence  with  said  Caldwell’s  line  south  seventy  east ,  to  the 
fine  of  Samuel  Rogers's  600  acres  entry  ;  then  with 
Rogers's  line  north  twenty  east  fifty-four  poles,  to  his 
corner  ;  then  with  his  line  south  seventy  east ,  100  poles  ; 
then  extending  from  the  south-east  end  of  the  line  of  100 
poles,  and  also  running  from  the  beginning  north  twenty 
east,  until  a  line  parallel  to  the  first  line,  shall  include 
the  quantity.” 

The  north- westwardly  corner  of  Rogers’s  entry,  as 
before  directed  to  be  laid  down,  is  the  only  one  to  which 
the  expressions  of  Moore’s  entry  can  properly  attach, 
from  this  corner,  by  running  100  poles  on  the  line  and 
course  called  for,  and  from  the  aforesaid  corner,  rever¬ 
sing  the  course,  and  thereby  pursuing  the  line  of  Rogers 
to  the  distance  of  54  poles  ;  thence  north  seventy  de¬ 
grees  west  (being  the  course  called  for,  going  from 
Rogers’s  line)  300  poles,  will  give  the  beginning  called 
for  by  Moore,  and  will  leave  no  difficulty  in  closing  the 
survey  of  the  quantity  of  land,  according  to  the  course 
and  parallel  given  in  the  location. 

Thus,  by  applying  the  maxim  that  “  utile  per  inutile 
non  vitiatur ,”  the  construction  of  the  entries  of  Rogers 
and  Moore,  is  clear,  and  their  figures  reduced  to  a  plain 
mathematical  problem  ;  easily  drawn  and  effected  on 
the  ground,  and  confined  to  one  certain  position. 

The  defendant,  M’Gee,  claims  under  a  village  right 
of  settlement  and  pre-emption,  granted  him  by  certificate 
of  the  commissioners,  and  entered  with  the  surveyor  in 
1780.  The  other  defendants  claim  under  a  pre-emp¬ 
tion  of  1000  acres,  also  entered  with  the  surveyor  in 
1780,  by  David  Henderson  ;  but  these  certificates  and 
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locations  have  not  been,  by  the  evidence  in  this  cause,  Markkam 
supported  as  valid  claims,  for  any  of  the  land  in  eontro-  m,q* 
yersy. 

The  court  is  therefore  of  opinion,  that  the  entries  of 
Moore  and  Rogers,  when  laid  off  according  to  the  fore¬ 
going  opinion,  and  adjoining  Green,  when  laid  off  ad¬ 
joining  Vaughan,  as.  before  directed,  give  an  equitable 
claim  to  the  land  which  will  be  taken  within  the  bounds  of 
the  surveys,  made  and  carried  into  grants  by  virtue  of 
those  claims  ;  and  that  the  circuit  court  erred  in  not  sus¬ 
taining  those  entries,  and  in  dismissing  the  bill. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  said  circuit  court  be,  and  it  is  hereby  annulled 
and  set  aside  ;  that  the  cause  be  remanded  to  the  circuit, 
court,  with  directions  to  cause  the  interferences  to  be  as¬ 
certained  between  the  complainants  and  defendants,  by 
laying  down  the  entries  of  Green,  Rogers,  and  Moore, 
according  to  the  foregoing  opinion ;  correcting  some 
mistakes  as  to  the  length  of  the  lines,  which  appear,  from 
the  surveyor’s  report,  to  exist  in  the  actual  surveys  on 
the  ground,  so  as  to  ascertain  the  portions  of  the  land  to 
which  the  complainant  is  entitled  ;  and  further  to  pro¬ 
ceed  therein,  so  as  to  enable  that  court  to  pronounce  a 
final  decree,  according  to  equity,  and  not  inconsistent 
with  the  foregoing  opinion.  Which  is  ordered  to  be  cer¬ 
tified,  8tc. 


ROBERTS  vs.  HUFF, 

HOFF  brought  his  suit  in  chancery,  against  Roberts,  Conftruftion 
founded  on  interfering  land  claims.  Roberts  held  the  of  an.entry’ de- 
clder  patent,  and  in  his  answer,,  put  the  validity  of  the  ^"no  oriou^ 
entry  under  which  Huff  claimed,  and  the  notoriety  of  the  in  part  on  de- 
objects  called  for,  in  issue  ;  but.  stated,  that  to  save  costs,  fcribed  A?e<as> 
&c.  he  had  offered  to  Fluff,  and  thereby  offered  to  con- 
vey  to  him,  so  much  of  the  land  in  dispute,  as  would  be  water  courfe. 
covered  by  his  entry,  (admitting  its  validity,  and  the  ob-  lt  the  ccm" 
jects  he  contended  for)  when  surveyed  in  the  manner  more* 

which  he,  Roberts,  contended  was  right,  and  which  he  land  than  the 
specified.  Huff  took  no.  notice  of  this  offer,  in  the  an-  de?enda"'t.  ot- 
swer;  but  filed  a  general  replication  thereto,  and  pro-  uJeA o  cor.vey, 
ceecled  with  the  cause.  At  the  hearing  of  the  cause  in.  he  ou  ght  not  to 
the  Shelby  circuit  court,  Huff  recovered  more  land  than  reccver  lul‘ 

’  ■  •  coftt. 
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Roberts  bad  offered  to  convey.  Roberts  brought  the 

cause  to  this  court  by  appeal. 

It  was  argued  by  Allen  for  the  appellant,  and  Hughes 

for  the  appellee. 

Ry  the  decree  of  this  court,  Huff  recovered  no  more 
land  than  what  Roberts  had  offered  to  convey  to  him. 

The  Chief  Justice  delivered  the  following  opinion 
and  decree  of  the  court : 

The  appellant  holds  the  elder  legal  title,  upon  which 
he  relies ;  the  entry  under  which  he  claims  being  younger 
than  the  one  under  which  the  appellee  derives  title. 
The  appellee  claims  the  land  in  controversy  by  virtue  of 
an  entry  made  on  the  16th  day  of  jVIaich,  in  the  year 
1781,  in  the  name  oi  Osburn  Sprigg,  in  the  following 
words  : 

“  Osburn  Sprigg  enters  2000  acres,  &c.  on  the  east 
side  of  Brashear’s  creek,  to  begin  at  two  beech  trees 
marked  I.  S.  about  twenty  poles  below  Asturgus’s 
hunting  camp,  and  about  two  miles  below  Harrod’s  old 
trace,  and  to  runup  the  same  side  of  the  creek  till  neat- 
ly  opposite  to  the  month  of  a  branch  running  in  on  the 
west  side  of  the  creek,  to  a  poplar  and  beech  marked 
I.  S. ;  then  off  at  right  angles  to  the  general  course  of 
the  creek,  as  far  as  the  line  runs  up  the  creek,  eastward- 
ly,  to  include  the  quantity,  with  three  lines  beside  the 

line  on  the  creek. u  ' '  _ 

This  entry  was  surveyed  and  patented  in  the  name  o t 
Sprigg,  who  conveyed  seven  hundred  acres  thereof,  on 
the  west  end  of  the  survey,  to  Huff,  who  was  complai¬ 
nant  in  the  circuit  court.  It  will,  therefore,  be  necessa¬ 
ry  only  to  examine  Sprigg’s  entry  and  survey. 

Harrod’s  trace  crossing  Brashear’s  creek,  is  exhibited 
on  the  plat;  and  both  the  trace  and  creek  are  proved  to 
have  been  sufficiently  notorious,  at,  and  before  the  date 
of  the  entry.  Asturgus’s  hunting  camp  is  shewn  upon 
the  plat,  within  about  20  poles  of  the  beginning  called 
for,  and  very  near  the  bank  of  the  creek. 

The  depositions  show  that  this  hunting  camp  had 
been  made  by  Asturgus,  the  winter  preceding  the  date 
of  the  entry  i  that  he  was  there  again,  with  others,  en¬ 
camped,  about  the  first  of  March  1781  ;  and  that  prior  to 
the  date  of  the  entry,  the  two  beech  trees  claimed  as  the 
beginning,  were  marked,  standing  on  the  bank  of  the 
creek.  The  poplar  and  beech  marked  I.  S.  called  ioi 
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as  the  upper  corner,  are  shewn  near  the  bank  of  the 
creek  also,  and  nearly  opposite  to  the  mouth  of  a  branch 
running  in  on  the  west  side.  The  poplar  and  beech 
trees  are  proven  to  have  been  marked  prior  to  the  date 
of  the  entry  ;  and  no  other  branch  is  shewn  running  in 
on  the  west  side  ef  the  creek,  which  could  have  led 


astray  an  inquirer. 

But  the  hunting  camp  and  beech  trees  claimed  as  the 
beginning,  are  found  about  a  mile  qncl  a  half  only,  on  a 
direct  line,  below  where  the  trace  crosses  the  creek  ;  and 
hence  it  has  been  argued,  that  the  beginning  could  not 
be  found,  with  reasonable  search,  unless  Asturgus’s 
hunting  camp  has  possessed  notoriety,  which  is  not 


proven. 

This  argument  does  not  seem  to  us  to  be  well  founded : 
because,  it  is  believed,  no  subsequent  locator,  with  this 
entry  in  his  hand,  would  ever  have  thought  of  pursuing 
a  direct  line  in  search  of  the  trees  ;  but  would  naturally 
have  searched  along  the  bank  of  the  creek,  with  its 
meanders,  in  quest  of  the  trees,  which  were  described 
as  standing  on  the  bank,  and  the  hunter’s  camph  which 
was  near  the  bank.  Indeed,  he  could  not  have  proceed¬ 
ed  with  a  direct  line,  so  as  to  strike  a  point  two  miles 
below  the  trace,  without  first  meandering  down  the 
Stream  to  ascertain  its  hearings.  That  any  one  in  quest 
of  those  trees,  and  the  hunting  camp,  should  adopt  this 
singular  and  whimsical  mode  of  finding  them,  cannot  be 
supposed.  But  if  lie  had,  as  the  bunting  camp,  although 
not  an  object  of  notoriety,  was  one  which  must  have 
been  easily  seen  ;  he  would  have  found  the  hunting 
camp,  and  consequently  the  marked  trees  at  the  begin¬ 
ning,  while  he  was  experimenting  for  the  true  course, 
without  the  trouble  of  returning  back  to  the  trace,  to 
pursue  a  direct  line  to  a  point  tw’o  miles  on  the  creek, 
after  ascertaining  what  bearing  would  so  strike  the  creek. 

But  if,  by  any  singular  good  fortune,  he  could  have 
ascertained  the  point  two  miles  below  the  trace,  on  a 
straight  line,  without  first  ascertaining  what  course  the 
creek  run,  or  in  other  words,  its  meanders  ;  still,  it  is  be¬ 
lieved,  he  could  not  have  been  at  much  trouble  in  find¬ 
ing  the  beginning. 

The  two  beech  trees  stand  on  the  bank  of  the  creek, 
and  the  hunting  camp  within  twenty  poles  of  them,  near 
the  bank',  If,  then,  be  hud  to  search  half  a  mile,  or 
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even  three-fourths  of  a  mile,  above  and  below,  along  the 
bank  of  the  creek,  it  is  believed  he  must  have  been  a 
poor  explorer  of  land  indeed,  not  to  have  discovered  the 
hunting  camp  ;  which,  if  once  found,  would  have  ena-* 
bled  him  easily  to  have  found  the  marked  trees.  It  may 
be  proper  to  remark,  here,  that  the  distance  is  not  given 
as  the  beginning  itself,  but  as  a  description  to  enable 
others  to  find  the  special  objects  of  location.  Mathe¬ 
matical  truth  or  certainty,  was  not  necessary  ;  it  was 
sufficient,  if  ethers  could  find  the  objects,  by  reasonable 
search  ;  which,  we  are  of  opinion,  might  certainly  have 
been  done.  Having  found  the  beginning,  there  could 
have  been  little  difficulty  in  finding  the  upper  trees  call¬ 
ed  for.  Their  contiguity  to  the  mouth  of  the  branch 
described,  furnished  a  sufficient  clue. 

We  are  of  opinion,  with  the  circuit  court,  that  the  en-t 
try  is  sufficiently  certain,  as  to  the  beginning  and  basg 
line  ;  and,  that  it  ought  to  be  sustained. 

The  only  remaining  question,  is,  as  to  its  construe-, 
tion.  It  seems  to  us,  that  the  circuit  court  have  not  un¬ 
derstood  the  true  import  of  the  expressions,  “  as  far  as, 
the  line  runs  up  the  creek,”  and  the  expression,  w  east-? 
v/ardly,”  in  the  entry.  These  first  were  used  by  the  lo-r 
cator,  to  prevent  misconstruction.  Having  given  a  base 
line,  and  declared  he  would  run  off  at  right  angles,  to, 
the  general  course  of  the  creek,  in  order  to  exclude  the, 
idea  that  he  meant  the  general  course  of  the  whole  creek, 
he  adds  this  explanation,  u  as  far  as  the  line  runs  up  the, 
creek  ;”  which  was  the  same  as  saying,  he  would  run 
off  at  right  angles,  to  so  much  of  the  creek  as  was  em¬ 
braced  by  his  base  line.  Th,e  expression,  “  eastward-, 
ly,”  is  used,  to  shew  to  which  side  of  his  base  line  he 
meant  to  run  off ;  and  the  words,  according  to  the  true 
meaning  of  the  entry,  should  be  transposed,  so  as  that 
the  entry  (after  the  base  line  given),  should  read  thus, 
“  then  off  east wardly,  at  right  angles  to  the  general  course 
of  the  creek,  as  far  as  the  line,  (meaning  the  base  line) 
runs  up  the  creek,  so  as  to  include  the  quantity  in  three, 
lines  besides  the  line  on  the  creek.”  “The  line  on  the 
creek,”  is  to  be  the  base  line.  This  view  renders  the 
entry  clear  and  intelligible. 

We  are,  therefore,  of  opinion,  that  Osburn  Sprigg’s 
survey,  should  have  been  made  by  beginning  at  the  two. 
beech  trees  marked  L  S,  running  thence  up  the  creek ^ 
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with  its  meanders,  to  the  poplar  and  beech  nlarked  I.  S. 
and,  that  the  side  lines  of  the  survey,  should  extend  from 
this  base,  oft' eastwavdly,  at  right  angles  to  the  general 
course  of  so  much  of  the  creek  as  will  be  embraced  by 
the  base  line,  so  far  as  that  a  line,  parallel  to  the  general 
course  of  so  much  of  the  creek,  will  include  the  quanti¬ 
ty.  And  it  appearing  that  the  circuit  court  have  de¬ 
creed  against  the  appellant,  more  land  than  will  be  taken 
from  him,  by  this  mode  of  surveying  the  appellee’s 
claim,  the  said  decree  is  held  erroneous,  aud  must  be  re¬ 
versed. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
aforesaid  be  reversed  and  set  aside  ;  and  that  the  ap¬ 
pellant  recover  of  the  appellee,  his  costs  herein  expend¬ 
ed  ;  and  it  is  further  ordered,  that  this  cause  be  remand¬ 
ed  to  the  circuit  court,  which  court  is  directed  to  cause 
a  survey  to  be  made,  so  as  to  enable  that  court  to  pro¬ 
nounce  a  final  decree  between  the  parties,  agreeably  to 
the  foregoing  opinion  and  decree  of  this  court. 

And  it  is  further  ordered,  that  the  circuit  court,  at  the 
time  of  pronouncing  the  final  decree  between  the  parties, 
shall  direct  that  the  defendant  therein,  shall  pay  all  the 
costs  in  that  court,  up  until  the  filing  of  the  defendant’s 
answer  ;  and  that  the  parties  shall  pay  an  equal  propor¬ 
tion  of  the  costs  accruing  in  that  court  subsequent  to  that 
time.  Which  is  ordered,  8tc. 

Judge  Bibb  agreed  with  the  court  as  to  the  general 
principles  of  the  decree,  but  differed  as  to  the  division 
of  the  costs,  thinking  Huff  entitled  to  the  whole  costs, 
because  Roberts  had  not  disclaimed  or  released  his  legal 
title  to  the  land  nowr  decreed  to  Huff,  but  had  put  the 
whole  claim  in  issue,  and  had  only  made  propositions  of 
compromise,  which  Huff  might,  without  an  imputation 
of  fraud,  have  rejected  :  and  that  such  propositions  in 
court,  or  out  of  court ,  ought  not  to  be  judicially  noticed, 
so  as  to  affect  the  principal,  or  incidental  rights  of  the 
parties. 


CRAIG  and  MOSBY  vs.  CO  GAR.* 

THIS  cause  was  argued  by  Clay  and  Allen ,  for  the 
appellants  ;  and  by  Hughes ,  for  the  appellee.  In  the 
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bafe  line,  and  a 
coun'e  for  quan¬ 
tity,  and  jails  to 
exclude  claims 
to  the  amount 
of  21,000  acres, 
is  a  good  entry 
for  20,000  a- 
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Neither  a  fet- 
tlemerrt  nor  pre. 
emption  patent, 
can  be  protected 
or  fupported  by 
the  entry  of  the 
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coarse  of  the  argument,  the  following  remarks  wev  t 
made,  by 

Clay.— In  this  case,  it  will  be  seen,  that  part  of  the 
land  covered  by  the  settlement  entry,  has  not  been  sur¬ 
veyed  in  the  settlement  survey,  but  has  been  surveyed 
and  patented  under  the  pre-emption  warrant.  And.  in 
like  manner,  ptirt  of  the  Lind  covered  by  the  pre-emp¬ 
tion  entry,  has  been  omitted  out  of  th^jlr'e-'emption  sur¬ 
vey,  but  carried  into  grant  under'  the  ^settlement  claim. 
The  court  must,  therefore,  decide,  whether  there  be-such 
an  intimate  connection  between  a  settlement  right,  and 
the  pre-emption  appendant  thereto,  that  a  patent  found¬ 
ed  on  one,  can  be  connected  with,  and  supported  by  the 
other.  This  question  has  been  several  times  argued  in 
court,  but  never  fully  settled.  I  have  contended  for  the 
'affirmative  of  this  proposition  ;  but  if  1  have  been  mis¬ 
taken,  my  clients  in  this  case,  will  be  entitled  to  the  be¬ 
nefit  of  the  contrary  doctrine.  _  . 

Edwards,  Cii.  J.  delivered  the  following  opinion 
and  decree  of  the  court  : — The  appellants,  who  were 
complainants  in  the  circuit  court,  derive  title  tinder  an 
entry  made  on  the  14th  day  of  December  1782,  in  the 
name  qi  John  IVlosby,  in  the  following  words : 

u  John  Mosby  enters  20,000  acres  of  land,  on  27  trea¬ 
sury  warrants,  See.  beginning  at  the  south-east  corner  of 
Lewis’s  survey,  on  the  south  side  of  the  south  fork  oi 
Elkhorn,  near  Todd’s  station  ;  and  running  thence  S. 
20  W.  2340  poles  ;  thence  S.  70  W.. at  right  angles,  so 
far  as  shall  be  sufficient  t oln elude  the  quantity,  so  as  to 
exclude  a  number  of  lawful  claims  and  entries  made  fo-r 
Jacob  Sodusky,  Joseph  Blackford,  the  heirs  of  James 
Burton,  John  Todd,.  Lewis  Lraig,  Thomas  Cailandj 
William  M’Cqtmcll,  Gerrard  Briscoe,  Henry  Prather, 
Basil  Prather,  James  Allen,  Francis  Kirtley,  Joseph  Bell, 
Michael  Troutman,  Henry  Hole  than,  Henry  Miller,  John 
Craig,  and  John  Miller,  to  the  amount  of  21,000  acres. 

The  appellee  derives  title  under  the  following  entries, 
to  wit :  “  21st  February  1780,  James  Douglass  enters 

400  acres,  by  certificate,  &e.  lying  on  the  head  of  Jessa¬ 
mine  creek,  about  five  or  six  miles  below  Hickman  creek, 
at  a  remarkable  camping  place.”  “  May  24th  1780, 
fames  Douglass  enters  a  pre-emption  warrant  of  1000 
acres,  adjoining  his  settlement  on  the  head  of  Jessamine 
creek,  a  branch  of  Kentucky,  beginning  at  the  south- 
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\vest  corner  of  his  settlement  of  400  acres,  and  running  Craig,  &c. 
N.  70  W.  thence  N.  20  E.  then  S.  70  E.  and  S.  20  W.  Cogas. 
to  the  north-east  corner  of  said  settlement  ;  then  with 
the  line  of  said  settlement  to  the  beginning.”  The  set¬ 
tlement  certificate,  granted  by  the  court  or  commission¬ 
ers,  is,  in  substance,  the  same  with  the  settlement  entry, 
except  that  it  also  calls  to  include  Douglass’s  improve¬ 
ment :  so  that  the  entry  and  certificate  must,  from  the 
rules  of  construction  heretofore  established  in  this  court, 

Be  taken  together  (a).  '  (a)  ConjilU  v >. 

The  circuit  court  sustained  the  entry  made  in  the  Hughet 
haitie  of  John  Mosby,  as  surveyed,  beginning  at  the 
south-east  corner  of  Lewis’s  military  survey,  and  run¬ 
ning  a  line  from  thence  S.  20  W.  281*0  poles  ;  then  ex¬ 
tending  from  each  end  of  the  base  line  S.  70  W.  at  right 
angles  thereto,  so  far  as  to  include  the  quantity  of  20,000 
acres,  by  a  fourth  line,  drawn  parallel  to  the  base  line. 

coUrt  a*so  sustained  the  settlement  and  pre-emp¬ 
tion  entries,  made  in  the  name  of  James  Douglass  ;  di¬ 
recting  the  settlement  to  be  surveyed  in  a  square,  with 
lines  to  the  cardinal  points;  and  then  directed  the  pre- 
emption  to  adjoin  the  settlement,  and  to  be  so  surveyed, 
as  that  when  a  line  shall  be  run  diagonally  through  the 
settlement,  when  laid  oiTas  aforesaid,  by  beginning  at  the 
south-east  corner  thereof,  and  passing  through  the  north¬ 
west  corner,  an  equal  quantity  shall  lie  on  each  side  of 
the  said  diagonal  line  ;  the  survey  to  begin  at  the  south¬ 
west  corner  of  the  settlement,  and  to  pursue  the  courses 
called  for  in  the  entry*  The  court  then  directed  the 
appellee  to  convey  to  the  appellants,  all  of  the  land  de¬ 
vised  to  him,  which  he  h^lds  under  the  settlement  and 
pre-emption,  which  will  not  be  included  within  the  sur-  % 

Veys  of  the  settlement  and  pre-emption  surveys,  respec-  w 
tively,  as  directed  to  be  laid  down. 

From  this  decree,  the  complainants  appealed  to  this 
court.  In  considering  the  propriety  whereof,  we  must  i 
first  examine  Mosby ’s  entry  of  20,000  acres,  and  the  .  Ji 
survey  made  thereon*  (  * 

Lewis’s  survey  is  shewn,  corresponding  with  the  de-  y. 
scription  of  its  situation,  given  in  Mosby’s  entry;  and'jf 
it  seems  to  have  been  sufficiently  notorious,  to  have  ena¬ 
bled  others  to  find  it  with  reasonable  diligence  ;  and  when  /  J 
the  survey  itself  was  found,  the  south-east  corner  could  -  '  | 
easily  be  ascertained.  /  r  » 

2  Z  * 
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Craig,  &c.  The  beginning  being  thus  settled,  the  question  is,  as 
Cogar  to  t^ie  construct^on  and  legal  operation  of  the  entry.  It 
must  be  considered  as  an  entry,  giving  a  base  line,  and 
then  calling  for  such  a  boundary,  from  that  base  line,  as 
will  amount  to  41,000  acres  ;  but  excluding  thereout, 
21,000  acres,  for  the  other  entries  named,  but  whose  si¬ 
tuations  are  not  ascertained.  1  he  question  is,  can  the 
entry  be  good  for  any  part ;  and  if  so,  for  what  part  ? 

It  seems  clear,  tl\at  the  entry  must  be  considered  good 
for  so  much  as  it  appears  from  the  entry,  the  locator  in¬ 
tended,  in  all  events,  to  cover  with  his  entry,  so  far  as 
that  intention  did  not  transcend  the  law.  He  had  given 
a  base  line.  Now  it  is  certain  he  intended,  at  all  events, 
to  extend  as  far  from  his  base  line,  as  would  include  the 
quantity  of  20,000  acres  ;  and  it  is  equally  clear,  the 
law  permitted  him  to  run  off  that  distance  from  his  base 

,  .line.  #  /  '■'■'•I';1'  rHV’ 

So  fir  there  is  nothing  either  uncertain  or  illegal,  in  the 
intention  of  the  locator,  as  expressed  in  the  entry.  A  sub- 
■  sequent  locator  cannot  complain,  because,  to  that  extent, 

he  could  neither  be  mistaken  as  to  the  intention  of  the 
party,  nor  prejudiced  thereby.  * 

We  are  therefore  of  opinion,  the  entry  is  good  for, 
and  legally  appropriates,  the  20,000  acres  of  land  near¬ 
est  to  the  base  line  ;  to  be  included  by  extending  off  south 
70  west,  at  right  angles  therefrom,  so  far  as  that  a  line, 
parallel  to  the  base  line,  will  include  the  quantity  ;  and, 
that  Mosby’s  survey  having  been  made  in  that  manner, 
must  be  considered  legal.  This  opinion  is  in  conformi¬ 
ty  with  the  decree  of  this  court,  on  this  same  entry,  in 
the  case  of  Drake  vs.  Ramsey  and  Logan ,  determined 

(a)  Antt  34.  October  term  1805  (a). 

The  circuit  court  very  properly  directed  Douglass  s 
settlement  to  be  surveyed  in  a  square,  with  lines  to  the 
cardinal  points  ;  including  his  improvement  and  the 
head  of  Jessamine  (which  are  admitted  by  the  complain¬ 
ants),  in  the  centre  of  the  survey. 

But  we  cannot  accord  in  opinion  with  that  court,  as  to 
the  manner  in  which  the  pre-emption  should  be  survey¬ 
ed.  The  court  seems  to  have  presumed,  that  the  inten¬ 
tion  of  the  entry,  was,  to  lay  an  equal  quantity,  as  near  as 
possible,,  of  the  pre-emption,  on  the  two  sides  of  the  set¬ 
tlement  which  it  adjoined. 

We  are  of  opinion,  the  entry  manifests  a  contrary  -in- 
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tendon.  The  course  of  the  first  line  of  the  pre-emption, 
as  given,  makes  an  acute  angle  with  the  line  of  the  set¬ 
tlement,  from  the  termination  of  which  it  is  extended  ; 
ancji  the  closing  line  of  the  pre-emption,  as  given  in  the 
entry,  makes  an  obtuse  angle  with  that  line  of  the  set¬ 
tlement,  to  the  termination  of  which,  it  is  drawn  ;  and 
the  latter  is  as  much  greater  than  a  right  angle,  as  the 
former  is  less.  As,  therefore,  Douglass  has  taken  more 
space  on  the  one  side  or  corner  of  the  settlement,  than 
0n  the  other,  the  presumption  is,  that  he  intended  the 
quantity  on  the  one  side,,  should  be  as  much  greater 
than  the  quantity  on  the  other,  as  the  quantity  of  the 
one  angle,  is  greater  than  the  other. 

The  only  difficulty  in  the  construction  of  the  entry, 
has  arisen  from  the  courses  of  the  lines  being  given,  but 
their  lengths  omitted.  We  are  of  opinion,  the  intention 
of  the  entry  will  be  best  pursued,  by  surveying  the  pre¬ 
emption  adjoining  the  settlement,  by  beginning  at  the 
south-west  corner  of  the  settlement,  and  then  pursuing 
the  courses  called  for  in  the  entry,  so  as  to  include  the 
quantity  of  1000  acres,  by  making  the  beginning  line  of 
the  pre-emption,  extending  from  the  south-west  corner 
of  the  settlement,  and  the  fourth  line,  running  to  the 
north-east  corner  of  the  settlement,  equal  in  length. 

We  are,  therefore,  of  opinion,  that  so  much  of  the  de¬ 
cree  of  the  court  below,  as  directs  the  manner  of  sur¬ 
veying  the  said  pre-emption  entry,  is.erroneous,  and  ope¬ 
rates  to  the  prejudice  of  the  appellants. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  said  circuit  court,  pronounced  herein,  shall  be, 
and  it  is  hereby  reversed  and  set  aside  ;  and  that  the 
appellants  recover  of  the  appellee,  their  costs  herein  ex¬ 
pended.  And  it  is  further  ordered,  that  this  cause  be 
remanded  to  the  said  circuit  court,  who  are  directed  to 
cause  that  part  of  the  settlement  and  pre-emption  devi¬ 
sed  to,  or  otherwise  held  by  the  appellee,  to  be  ascer¬ 
tained  ;  and  also  to  cause  a  survey  of  the  said  settle¬ 
ment  and  pre-emption  to  be  made,  agreeably  to  the  fore¬ 
going  opinion  and  finally,  to  pronounce  a  decree  in  fa¬ 
vor  of  the  complainants,  for  so  much  of  the  land  in  contro¬ 
versy,  as  the  defendant  holds,  as  devisee,  or  otherwise, 
&c.  as  shall  not  be  included  in  common,  in  the  said  set¬ 
tlement,  as  actually  surveyed,  and  as  directed  to  be  sur¬ 
veyed  :  and  also,  so  much  of  the  pre-emption  covered 
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by  the  survey  of  the  complainants,  as  shall  not  be  incRw 
ded  in  common,  in  the  survey  thereof,  as  originally 
made,  and  as  herein  directed  to  be  made,  And  that  the 
said  court  do  make  such  further  orders  and  decrees  in 
the  premises,  not  inconsistent  with  the  foregoing  opi¬ 
nion  and  decree  of  this  court,  as  equity  may  require. 
Which  is  ordered  to  be  certified  to  the  said  circu.it  court.^ 

*  In  the  argument  of  the  cafe  of  Speed  •vs.  Lewis ,  poft  Clay ,  for  the 

appellee,  inquired  of  the  cou»t,  if,  in  the  above  cafe  of  Craig  and  Mosby  -vs. 
Cogary  they  meant  to  decide,  that  the  fettlement  patent  could  not  be  proiedled 
by  the  pre-emption  entry,  and  -vice  •verja.  Such,  appealed  to  him  to  be  the  ef- 
fe£!  of  the  decree  pronounced  \  but  he  had  expedleu  to  have  heard  fome  rea- 
foning  upon  the  fubjedt,  when  fo  important  a  point  was  decided. 

Judge  Trimble. — I  can  fpeak  for  myfelf :  I  did,  I  have  thought  much 
op  that  dodlrine,  and  am  fatisfied  that  neitherthe  fettlement  nor  pre-emption 
patent,  can  be  prote&ed  by  the  entry  of  the  other.  X  am  clearly  of  opinion, 
that  a  fettlement  and  pre-emption,  muft  be  ccnfrdered  and  taken  as  two  diftindl 
and  feparate  claims,  to  every  purpofe  except  that  the  pre-emption  muft  adjoin 
its  fettlement,  to  enable  it  to  retain  its  pre-emptive  dignity. 

Judge  Bibb. — I  did  not  fit  in  the  cafe  refered  to  j  but  have  fully  confider- 
ed  the  dodlrine  that  came  in  queftion,  in  that  cafe  $  and  concur  with  the  judge 
who  ha&juft  exprefted  his  opinion. 

The  other  judges  concurred. 

The  fame  queftion  occuried  in  the  cafe  of  EJlill  and  otlers  nst  Hart's  beirst 
toft  and  received  the  like  decifion. 


BAKER’S  heirs  vs,  CROCKETT. 

AFTER  a  judgment  in  ejectment,  by  confession,  in 
favor  of  Baker,  against  Crockett,  the  parties  mutually  en¬ 
tered  into  a  submission  to  arbitrators  of  their  rights  to 
the  land  in  question,  according  to  the  act  of  assembly 
concerning  awards. f 

Baker  claimed  under  Van  Swearingen’s  settlement 
and  pre-emption  ;  Crockett  claimed  under  James  Hen¬ 
derson’s  settlement  and  pre-emption.  Henderson’s  set¬ 
tlement  and  pre-emption,  of  400  acres,  was  entered  to 
lie  “  on  the  trace  from  Boonsborough  to  the  lower  salt 
spring  on  Licking,  called  the  Sycamore  forest,  and 
running  down  the  creek  for  quantity.” 

The  entry  of  the  pre-emption  right  of  1000  acres, 
was,  Lying  on  the  trace  from  Boonsborough  to  the  low^ 
er  salt  spring  on  Licking  ;  joining  his  settlement  at  the 
Sycamore  forest,  all  around  ;  and  to  run  down  the  creek 
for  quantity.” 

The  arbitrators,  on  the  2nd  day  of  March  1802,  award- 

J  A&s  of  I  Ses.  1798,  ch.2,5,  p.  57,  1  Brad.  574 
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ed,  that  Van  Swearingen’s  entries  could  not  legally  take 
any  of  the  land  in  controversy. 

They  also  decided,  that  Henderson’s  entries  were  va¬ 
lid  ;  that  the  call  “  running  down  the  creek  for  quanti¬ 
ty,”  must  be  rejected  as  uncertain,  it  equally  applying  to 
Johnson’s  fork,  and  to  Hancock  :  and,  that  the  settle¬ 
ment  should  be  surveyed  in  a  square  to  the  cardinal 
points,  with  the  improvement  in  the  centre  ;  that  the 
pre-emption  should  be  surveyed  in  a  square,  around 
the  settlement,  with  lines  parallel  thereto,  and  equidis¬ 
tant  therefrom.  The  award  refered  to  objects  laid 
down  on  the  connected  plat ;  stated  that  the  legal  claim 
of  the  plaintiff  must  yield  to  the  superior  equitable  claim 
of  the  defendant,  and  then  proceeded  as  follows,  to  wit  : 

u  And  from  the  connected  plat  before  us,  it  appearing 
that  the  claim  of  the  said  Henderson  is  already  laid 
down,  conformably  to  the  foregoing  opinion  ;  and,  that 
the  interference  between  the  purchase  of  the  said  plain¬ 
tiff,  and  that  of  the  said  defendant,  is  85  3-4  acres  ; 
therefore,  we  do  award,  that  the  surveyor  of  Clark  coun¬ 
ty  i  do  go  on  the  land  in  controversy,  and  plainly  mark 
and  bound  the  said  85  3-4  acres  ;  and,  that  the  plain¬ 
tiff,  by  a  deed  containing  a  covenant  specially  warrant¬ 
ing  the  said  85  3-4  acres  of  land,  against  himself  and 
all  others  claiming  from  or  under  him,  do  convey,  on  a 
day  to  be  fixed  by  the  court,  the  said  85  3-4  acres  of 
land,  to  the  defendant.” 

The  connected  plat,  returned  with  the  award,  shewed 
the  improvement,  lying  about  470  poles  west  of  Strode’s 
creek,  on  the  trace  which  led  from  Boonsborough  down 
that  creek,  towards  the  salt  spring,  and  about  half  way 
between  Johnson’s  fork  and  Hancock,  branches  of 
Strode’s  creek,  and  about  1 70  poles  from  either. 

This  award  was  returned  into  court,  and  the  parties 
waived  any  exceptions  as  to  there  not  being  fifteen  days 
between  the  date  thereof,  and  the  court  to  which  it  was 
returned.*  Whereupon,  the  award  was  made  the  in¬ 
terlocutory  decree  of  the  court,  and  an  order  of  survey 
made. 

Upon  executing  the  order  of  survey,  uqder  the  award, 
it  was  found,  that  the  surveys  of  Henderson’s  settle¬ 
ment  and  pre-emption,  were  too  large,  having  surplus 
iand  in  them  ;  and,  that  upon  laying  off  the  quantity  of 

*  A&s  of  i  Sef.  1798,  ch.  25,  §  2,  p.  58,  1  Brad,  58. 


Baker’s  helr| 

•vs. 

Crockett, 

Matters  ofac, 
count  on  which 
an  award  is 
founded,  ought 
not  to  be  unra¬ 
velled,  in  order 
to  get  at  a  mif- 
take  of  law  or 
fail, whereby  to 
fee  afide  the  a- 
ward. 

The  award 
itfelfmuft  fur- 
nilhthe  miftake 
of  law  or  fail, 
for  the  court  to 
ail  upon. 

If  an  award, 
on  the  face  of 
it,  be  at  firft 
blufh  outrage- 
oufly  erroneous, 
this  may  of  it- 
felf  be  evidence 
of  partiality  or 
corruption,  and 
fuperfede  the 
necefficy  of  pro. 
ducing  other 
proof. 

In  awards 
there  are  cafe* 
of  falfe  affump- 
tion  of  premi¬ 
ses,  of  genera! 
legal  principles 
not  applicable 
to  this  or  that 
particular  cafe, 
and  of  plain  mif. 
takes,  not  of 
judgment,  but 
in  carrying  the 
judgment  given 
into  the  details 
of  the  tranfac- 
tion,  which 
ought  to  be  re¬ 
lieved  againft, 
when  apparent. 

A  miftake  in 
the  conflruilion 
given  to  an  en- 
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Iakir’8  heir®  1400,  according  to  the  directions  of  the  award,  that  the? 
C*o<£tt  interference  would  be  only  77  1-4  acres,  and  31  square 
poles. 

try,  is  not  fuf-  After  entering  the  interlocutory  decree.  Baker  died. 
ISciept  to  let  a-  kejrs  entered  their  appearance  to  the  suit,  and  at  the 

In™*  award  August  term  1805,  of  the  Bourbon  circuit  court,  that 
relative  to  con-  court,  by  their  final  decree,  reciting  the  substance  of  the 
Aiding  land  ^ward^the  death  of  Baker,  &c.  proceeded — 
takers  ^toThe  “  And  whereas  it  appears  by  a  certificate  of  the  said 
quantityof acres  arbitrators,  that  their  award  was  predicated  on  a  suppo- 
to  be  conveyed,  sitjon  ^  the  survey  0f  Samuel  Henderson’s  settle- 

pf  furveying°to  ment  and  pre-emption,  under  which  the  defendant, 
afeertain  the  Crockett,  claims,  contained  only  1400  acres  j,  and,  that 
wa°sper»vennand  if  there  is  a  surPlus>  *t  ought,  by  a  new  survey^  made  in 
direded,Cn  win  conformity  to  said  award,  to  be  excluded  ;  as  it  was,  not 
not  vitiate  the  the  intention  of  said  arbitrators,  that  said  Crockett 
aWuTtd  *  car?  in'  *hould  recover  And  then,  reciting  the  substance  of 

th?  award  mto  the  survey  made  under  the  award,  proceeded  to  decree 
effett,  (hould  in  and  order,  “That  the  representatives  of  John  Baker, 
theh  decreecor.  deceasedrto  wit :  Joshua  Baker, &c.  do  convey  to  James 

rCAnawardcer-  Crockett,  within  six  months  after  they  severally  arrive 
tain  to  a  com-  at  the  age  of  twenty-one,  by  deed,  containing  a  cove- 
?fficientCnt>  1S  nant,  specially  warranting  the  said  77  1-4  acres  and  31 
This  rule  ex-  square  poles,  against  themselves,  their  heirs,  &c. 
emplihed  in  re-  from  this  decree  Baker’s  heirs  appealed, 

lation  to  the  Hardin  and  Bledsoe,  for  the  appellants  The  first 

utentoybe°coen'  error  assigned,  “  That  the  award  is  interlocutory,  and  not 
veyed.  final,”  has  lately  been  overruled  by  the  decision  in  the 

The  death  Of  case  of  Qanoway>s  heirs  vs.  Webb  (b).  But  this  award 

hftratLnVafter  is  liable  to  other  exceptions.  The  quantity. of  estate  to 
an  award  made  i3e  conveyed  to  Crockett,  is  not  decided,  either  by  the 
and  entered  as  award^  or  ^  decree  of  the  court.  Whether  an  estate 

*yd?aee?fAc  for  years,  for  life,  or  in  fee,  is  to  be  conveyed,  is  left  un- 
courr,  but  be-  certain.  If  the  common  law  rule  of  construction  is  to 
fore  final  decree  prevad>  the  appellants  would  not  he  bound  to  convey 

?orr°ender  the  more  than  a  life  estate.  The  act  of  assembly  altering; 
award  invalid  j  tliait  construction,  extends  to  contracts  and  conveyances 
but  it  remains  ,  .  not  to  judicial  proceedings  (c).  They  should 

repre tentative s!  contain  absolute  certainty,  and  not  leave  for  subsequent 
(.<*)  May  iztb.  adjudication,  the  meaning  of  an  award  or  decree— —See 

1  Bac.  Ab.  (Gwil.  Ed.)  202,  218.. 

*796-7,  j>  *75,  Another  and  more  important  objection  to  this  award* 
^  ii,  1  Brad,  js^  that  the  arbitrators  have  committed  a  plain  mistake, 
29°*  of  both  law  and  fact ;  manifest  from  the  award,  and  the- 

connected  plat,  and  the  proceedings  under  the  award* 


SPRING  TERM,  1808. 

When  parties  refer  their  disputes  to  arbitrators,  it  is 
to  obtain  the  decision  of  the  law  upon  their  controversy* 
in  a  more  expiditious,  and  less  expensive  mode,  than  in 
the  courts  of  justice.  As  far  as  arbitrations  answer  this 
purpose,  they  should  be  encouraged,  and  exceptions  to 
form  disregarded.  But  when  they  defeat  this  end  ; 
when  they  do  not  pronounce  the  decision  of  the  law  ;  but 
make  an  award  erroneous  upon  its  face  ;  it  should  be 
set  aside,  or  they  will  be  made  the  instruments  of  injus¬ 
tice. 

It  has,  therefore,  been  laid  down,  that  a  plain  mistake 
of  law,  or  fact,  apparent  on  the  face  of  the  award,  is  a 
sufficient  cause  for  setting  it  aside — 2  Vern.  705—1  Atk. 
63 — 3  Atk.  494 — 1  Bac.  Ab.  (Gwil.  Ed.)  239. 

That  the  arbitrators,  in  this  instance,  have  not  pro¬ 
nounced  the  decision  of  the  law,  is  manifest.  By  refer- 
ing  to  the  connected  plat,  they  make  it  a  part  of  the  a- 
Ward  :  without  it,  the  award  cannot  be  understood. 
Indeed,  few  decisions  on  interfering  land  claims,  whe¬ 
ther  by  award,  or  the  decree  of  the  court,  can  be  under¬ 
stood,  without  the  help  of  the  connected  plats.  They 
form  a  part  of  almost  every  decree.  From  the  face  of 
the  plat,  in  this  case,  the  settlement  entry  of  Henderson, 
may  be  surveyed,  it  is  true,  to  run  down  Johnson's  forky 
or  to  run  down  Hancock ,  either  :  or  it  may  be  surveyed 
as  this  court  decreed  in  the  case  of  Allen  and  wife  vsy 
Ricey*  at  the  spring  term  1 807,  to  run  down  the  trace 

*  ALLEN  and  wife  RICE. 

In  this  cafe,  the  fame  entries  came  diredtly  in  queftion.  The  opinion  of 
the  court,  after  Hating  the  entries,  the  relative  pofition  of  the  objedts,  See.  pro¬ 
ceeded  as  follows  ; 

**  The  court,  upon  a  general  view  of  thefe  waters,  when  taken colle&ively, 
and  the  manner  in  which  the  trace  runs  down  the  waters,  when  thus  viewed, 
are  of  opinion,  that  the*  call  to  run  “  down  the  creek”  would  properly  have 
been  underftood  by  all  thofe  who  went  along  the  trace  by  the  Sycamore  foreft, 
to  mean,  that  the  land  Ihould  lie  along  the  trace  towards  the  fait  fprings,  ana 
not  along  the  trace  towards  Boonsborough,  which  would  be  up  the  waters,  or 
creek. 

u  The  court  are  therefore  of  opinion,  that  the  fettlement  entry  fheuld  have 
been  furveyed,  fo  as  barely  to  include  Henderfon’s  improvement  at  rhe  Syca¬ 
more  foreft,  and  extending  from  it,  along  the  trace  towards  the  fait  springs,  in 
a  fquare  figure,  with  lines  at  right  angles,  and  parallel  to  the  general  courfe  of 
so  much  of  the  trace,  as  will  be  included  by  400  acres  j  equal  quantities  there-' 
of,  to  lie  on  each  fide  of  the  general  courfe. 

4<The  court  are  alfo  of  opinion,  that  the  call  in  the  pre-emption  entry,  t® 
run  down  the  creek  for  quantity,  mull  be  confidered  in  the  fame  light  with 
that  call  in  the  fettlement  entry  ;  and  that  it  ought  so  far  to  qualify  the  call 
fbr  lying  all  ardund  the  fettlement,”  as  to  make  it  only  tantamount  to  a  call 
for  including  the  fettlement,  and  running  down  the  creek  for  quantity. 


391 

Baker’s  heir* 
vs . 

Crockett- 


392 


SPRING  TERM,  Itt 


Baker’s  heirs 
vs. 

Crockett. 


t 


li 


(a)  Ante  217 


which  gees  the  general  course  of  Stroke's  creek ,  of  which 
the  others  are  but  branches.  But  ii  it  were  doubtful 
which  of  these  modes  of  surveying  should  be  pursued, 
that  would  not  justify  disregarding  the  call  altogether  j 
and  thereby  making,  the  entry  cover  land  far  above  the 
improvement,  which  the  locator  never  could  have  intend¬ 
ed  to  include  :  nor  could  any  person  acquainted  with 
the  spot,  ever  have  supposed  that  the  land  now  in  dis¬ 
pute,  was  intended  to  be  appropriated  by  Henderson’s 
entries. 

Survey  the  settlement  to  run  down  any  of  these  water 
courses ,  and  neither  it,  nor  the  pre-emption,  can  cover 
the  land  in  question.  No  rule  of  decision  adopted  by 
this  court,  has  ever  justified  rejecting  a  call  which  ap¬ 
plies  to  notorious  objects,  and  will  assist  in  giving  fi¬ 
gure  to  the  entry.  If  the  uncertainty  is  insuperable,  it 
might  destroy  the  entry  ;  not  give  it  other  land,  that 
could  not  have  been  contemplated. 

The  error  of  fact  in  this  case,  is  as  palpable  as  the  er¬ 
ror  of  law.  After  having  stated  the  manner  in  which 
Henderson’s  settlement  and  pre-emption  should  be  sur¬ 
veyed,  they  decide  that  they  have  been  so  surveyed,  and 
that  the  interference  is  85  3-4  acres.  This  is  now  given 
up  as  a  mistake  in  the  quantity*  After  the  arbitrators 
had  awarded  to  Crockett  85  3-4  aefes,  the  award  was 
beyond  their  power  ;  they  could  neither  alter  nor  a- 
mend  it — See  the  case  of  Fitzgerald \  c,  vs,  Fitzgerald , 
&?c.  decided  at  this  term  (a), 

“  That,  confequently,  the  upper  or  mod  feuthern  boundary  of  the  settle-* 
ment,  when  extended  equal  diftances  each  way,  fofar  as  to  form  the  bafe  of  a 
fquare  of  1400  acres,  fhould  form  the  upper,  or  moft  fouthern  boundary  of  the 
pie-emption  j  and  that  the  pre-emption  fhould  belaid  off  at  right  angles  from 
the  bafe  line,  on  the  northwardly  fide  thereof,  in  a  square  figure,  fo  as  to  in¬ 
clude  the  fettlemcnt,  and  alfo  1000  acres,  tor  the  pre  fmption.” 

The  figure  above  given  to  the  pre-emption,  is  at  variance  with  the  decifions 
heretofore  pronounced  on  entries,  calling,  in  lubftance,  to  adjoin  three  ftdes  of 
fk  former  entry.  They  have  uniformly  directed  the  (econd  iurvey  to  be  form¬ 
ed  by  lines  parallel  to,  and  eq  /idiftant  from  the  three  lines  of  the  entry  to  b<S 
adjoined — See  Atcore  vs.  Harris ,  Pr.  Dec.  26— Crow's  heirs  vs.  J3row»f 
Pr.  Dec.  1 19,  124. 

In  this  cafe  of  Allen  £?  wife  vs.  Rice,  the  land  in  controverfy  lay  fouth  of 
the  fettlement,  which,  according  to  the  decifion  of  the  court,  was  to  be  ad¬ 
joined  by  the  pre-emption  on  the  other  Jides—  fo  that  the  previous  points  deci¬ 
ded  in  the  caufe,  removed  Henderson' s  pre-emption  off  of  the  land  in  contro¬ 
verfy.  It  was  not  necefiary  for  the  court  to  give  any  figure  to  the  pre  emp- 
tioa.  The  reporter,  therefore,  prefumes,  the  figure  directed,  was  from  not 
adverting  to  a  point  of  no  importance  <n  the  cafe,  rather  than  to  ail  intention 
in  the  court,  to  overrule  a  train  of  well-fetded  decifions,  in  a  cauls  in  which 
the  quefiion  was  not  dire&ly  before  them-.  . ^ 
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;  The  certificate  refered  to  in  the  final  decree,  does  not 
appear  in  the  cause  ;  and  if  it  did,  could  not  aid  the  case. 
As  to  this,  it  is  an  award  relating  to  but  one  subject 
matter  :  if  it  is  void  or  erroneous  as  to  part,  it  is  so  as  to 
the  whole. 

The  attempt  of  the  court  below,  at  curing  this  mis¬ 
take  of  the  arbitrators,  by  decreeing  a  conveyance  of  on¬ 
ly  77  1-4  acres,  and  31  square  poles  of  land,  furnishes 
another  fatal  objection  to  this  case,  as  noticed  in  the 
sixth  assignment  of  error — “  That  the  decree  does  not 
pursue  the  award,  but  is  variant  therefrom.” 

'  The  court  also  erred  in  entering  a  decree  against  Ba¬ 
ker’s  heirs.  A  submission  to  arbitrators,  determines  by 
the  death  of  either  party — 2  Vern.  444  ;  and  the  arbi¬ 
trators  cannot  proceed.  Here,  though  an  award  was 
made,  that  award  was  not  final  :  it  formed  the  founda¬ 
tion  of  an  interlocutory  decree  ;  and  until  the  award  was 
made  effectual  by  final  decree,  it  should  be  considered 
but  in  fieri  ;  and  therefore  determined  by  the  death  of 
Baker,  and  was  not  at  all  obligatory  on  his  heirs. 

Clay ,  for  the  appellee. — An  award,  certain  to  a  com¬ 
mon  intent,  is  sufficient.  This  award  decides  that  Croc¬ 
kett  ha  sthe  equitable  title  to  the  land,  and  Baker  the  le¬ 
gal  ;  and  therefore,  that  Baker  shall  convey,  with  spe¬ 
cial  warranty.  This  shews  that  the  conveyance  must  be 
of  the  whole  title  which  he  has  to  the  land  awarded  to 
Crockett. 

It  cannot  be  denied  but  that  cases  may  be  found  that 
lay  down  the  rule,  that  if  arbitrators  mistake  in  a  plain 
point  of  law,  or  fact,  apparent  on  the  face  of  the  award, 
their  award  may  be  set  aside.  But  what  shall  be  con¬ 
sidered  a  plain  mistake,  is  yet  to  be  decided.  It  is  also 
true,  that  this  court,  in  the  case  cited,  have  put  a  con¬ 
struction  upon  Henderson’s  entries,  different  from  that 
put  on  it  by  the  arbitrators.  But  a  difference  of  opinion 
in  the  construction  of  an  entry,  never  can  be  consider¬ 
ed  a  mistake  inlaw.  It  is  frequently,  and  in  this,  was, 
in  fact,  the  principal  point  in  controversy.  If  it  is  to  be 
considered  the  ground  of  setting  aside  an  award,  no  a- 
Ward  on  that  subject,  will  stand,  where  the  court  differ 
in  opinion  from  the  arbitrators.  An  arbitration  will  be 
only  the  introduction  to  a  suit.  This  kind  of  cases  must 
be  considered  misjudgments  ;  and  an  award  will  never 
be  set  aside  for  a  misjudgment. 

3  A 
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Baker's  heirs  The  mistake  in  the  quantity  of  acres,  was  one  which 
Crockett  ^le  P^at  before  t^le  referees,. led  to  :  but  as  the  arbitra- 
•  '  *  tors  directed  the  mode  of  surveying,  and  required  it  to 

be  done  before  a  final  decree  was  to  be  pronounced,  the 
mention  of  the  quantity,  was  immaterial.  And  if  the 
land  covered  by  the  principles  laid  down  in  the  award, 
is  not  as  much  as  the  arbitrators  supposed,  it  cannot  vi¬ 
tiate  the  award  ;  but  it  will  remain  valid,  for  so  much 
land  as  is  embraced  by  those  principles.  The  inferior 
court,  therefore,  did  right  in  decreeing  a  conveyance  ot 
the  77  1-4  acres  and  31  square  poles  only. 

The  award,  when  made,  was  valid  and  binding  on 
Baker.  It  was  then  complete.  His  death  cannot, 
therefore,  avoid  the  award,  any  more  than  it  would  the 
interlocutory  decree  of  a  court,  in  an  ordinary  suit. 
The  award,  when  the  suit  was  revived,  remained  as  ef- 
■  fectual  against  Baker’s  heirs,  as  it  was  against  him  in 

his  lifetime. 

Edwards,  Cii.  J.  delivered  the  following  opinion  of 
May  i6tb.  t^e  court . — After  verdict  for  Baker,  in  an  ejectment 
against  Crockett,  the  parties  mutually  entered  into,  and 
submitted  to  a  rule  of  court,  appointing  certain  arbitra¬ 
tors,  according  to  the  act  of  assembly  concerning  awards ; 
|i  to  determine  the  interference  between  Van  Swearingen’s 

settlement  and  pre-emption,  under  which  Baker  claimed, 
and  James  Henderson’s  settlement  and  pre-emption,  un¬ 
der,  and  a  part  of  which,  Crockett  claimed. 

The  arbitrators  awarded,  that  Van  Swearingen’s  en¬ 
tries  could  not  legally  take  any  part  of  the  land  in  con¬ 
troversy  ;  that  Henderson’s  claims  were  valid  to  a  cer¬ 
tain  extent  ;  directed  the  manner  in  which  they  ought 
to  be  surveyed  ;  and,  that  so  far  as  an  interference 
should  then  exist,  Baker’s  elder  grant  should  yield  to 
Crockett’s  superior  equity.  But,  supposing,  as  they 
state,  that  the  claims  had  been  surveyed  conformably  to 
their  direction,  the  interference  was  taken  to  be  eighty- 
five  acres,  three  roods  ;  it  was  therefore  ordered,  that 
the  surveyor  should  go  on  the  land,  to  mark  out  the 
metes  and  bounds  ;  that  a  conveyance,  with  especial  war¬ 
ranty,  &c.  should  be  executed  therefor,  by  Baker  to 
Crocket,  on  a  day  to  be  assigned  by  the  court.  Thi$ 
award  was  returned,  and  made  the  interlocutory  decree 
of  the  court,  and  an  order  of  survey  made  ;  upon  exe¬ 
cuting  which,  it  was  discovered  that  the  interference 
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”  surplus*  h^w7  a)CreS’  °”e  roo‘1,  and  some  Pole9>  when  **“'*’»  »«« 

feree  shm  d  h  eni6rSOn  S  SUrryS’  ,:nknown  to  the  re-  ,  «• 
terees,  should  be  thrown  out  of  the  estimate.  After  the  ,itxITT- 

ties,  and  the  court,  reciting- these  circumstances,  made  a 
final  decree  against  them,  for  the  77  acres  one  rood  and 
some  poles,  to  be  performed  by  the  heirs  under  age  with- 
in  six  months  after  they  should  respectively  arrive  at 

courtf  !  r°m  W  ^  deCfee’  th£  aPPeaIed  to  this 

ticedV:-leTrS  as,s’?ned>  "eed  not  be  particularly  no- 
ticed,  since  the  opinion  delivered  at  this  tern  In 

case  of  GaUo-way's  heirs  vs.  Webb  {a)..  The  objections 

principally  urged  against  the  award  and  decree,  are  that 
the  arbitrators  proceeded  1st  “On  ^  i  •  ’  <«v,tna.t 

law  •”  9(\hr  «A ,  ’  . lst\  N  a  pkin  mistake  of 

,  dly,  On  a  plain  mistake  of  fact,  apparent  in  the 
face  of  the  award  and  papers  in  the  cause.” 

1  he  mistake  of  fact  alluded  to,  respects  the  surplus 
land,  and  the  statement  in  the  award  ,Pthat  Henderson’s 
laims  were  surveyed  or  represented  on  the  plat  ayree 

theemistakh(foCf0tnhtTCti0  M  t'"  thlfreby  t0  lhe  entries  = 

Hoi  ;  he  Iaw’ aIludes  t0  th«  construction  its  df 

He"  on  the°tDraceef ' °f  f°°  aCres’  was  entered  to 
tie  on  the  trace  from  Boonsborough  to  the  lower  salt 

sprmg  on  Licking,  called  the  Sycamore  forest,  and  run  ; 
nmg  down  the  creek  for  quantity.” 

the  entry  of  the  pre-emption  right,  is,  “  lying  on  the 

j]cHny0mioBOOnSK°rOUg,h  *°  the  lower  sal‘  sPHng  on 
lacking ,  joining  his  settlement  at  the  Sycamore  forest 

t  aro“nd  >  a"d  to  run  down  the  creek  for  quantnv  ” 

The  arbitrators  rejected  the  expressions  “  running  down 

the  creek  for  quantity,”  as  uncertain  ;  because  the/equal- 

ly  applied  to  Johnson’s  fork  and  Hancock.  An  [  th  is 

the  error  complained  of,  as  a  mistake  of  law 

Kyd  on  awards  (p.  239)  says,  “  If  it  appear  that  th. 

arbitrators  went  on  a  plain  mistake,  eitheTas  to  law 

face”of  the"4  °  u|Ct’  \bat  ‘S  30  error  appearing  on  the 
2  Vemon  ro7ard’  and ^^cient  to  set  it  as.d?:”  and 
Geer  and  ^ th*  a“ed'  That  is  the  me  of  Corneforth  vs. 

WeMto  ttctr  °Vu  '°rd  ™ 

celior  useftht  evn  "  ^  CaSe  by  Kyd  ’  th(;  chan- 

award.”  What  P  ’rh?WeVer’  “ in  the  bod’J  of  the 

to  have  he  •  matter  °f  fact,  or  of  law,  was  charged 
to  have  been  mistaken,  that  case  does  not  inform  us; 
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&&sz3X£3X&Sk 

'  ,  r  i  •  T^r  is  hard  to  conceive,  now,  as 

not  before  him*  vor  ,  1  .  t  onnear  in  the 

to  b^  set  aside,1 V  plaintiff 
body  of  the  award  song  f_  or  how  any 

proof  coulcTbT Required  of  that  which  appeared  in  the 

body  of  the  award.  previous  ta- 

Th is  case  happened  m  the  year  1/  F  1 

r-AtSSiK  S  S3.K*r£ 

standing  awarded  3  80/.  against  the  defendants. 

be  saw  L/W  or  coUusion  in  the  ^ 

ges  were  not  outrages;  tte  treble  He  said( 

committed)  might  1  •  tjie  body  of  an 

where  there  appears  a  manifest  e„o,  >n A  ^  bo •  ^ 

award,  appe£,with- 

m  chancery  ,  j  exam\ning  into  matters  of  ac- 

out  unravelling  of  it,  and  e.  c  g  ^is  case 

count,  he  both;  in  the  case 

was  decided  in  1682  subsequ  Hardwicke 

of  Ives  and  Medcalf  (1  At  :  ;  aaiC  the  arti- 

set  aside  an  award  ^  ^ 

cles  were  shewn  onl>  to  shewn,  swore 

to  both  ;  and  he  to  whom  they  we^e  ouldnothave 

tha\if  award^eIThee chancellor,  therefore,  held, 

“  ^at  it  was  utterly  obtame^ U b  6^  dge& 

ral  rules  in  cases  ol  awards,  uutc  therefore  they 

of  the  /)y/if  °^sf;^SawSar:d,aas  an  unreasonable  judg- 

cannot  object  against  ’ .  .  .  but  where  the  ar- 

ment,  or  as  a  judgmen  g  thir  award  clandestine- 
bitrators  are  deceived,  or  make  their  aw 

ly,  without  hearing  each  pa  y  m  such  ^awards.” 

iUSr'  dmhtckesnt2Ventris  243,  as  authority  that  a  de¬ 
cision  of  arbitrators,  awarding 
of  law,  there  was  no  cause  of  action,  was, 
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supported,  “because  the  parties  have  made  the  arhitra- 

w.  1W,  in  3d  Atk.  494  the 

doctrine  is  again  glanced  at :  the  cases 
Geer ,  and  Medcalf  vs. 

as  supporting  a  position  rather  more  extenflea 
cases  would  seem  to  warrant.  In  the case  ot  /f we 

•i”*?  ,'ti«  sit  i”  t  .i  ->*- 

press.ons  it  were  points  foirfy  before  them, 

ne^'^e^ther^of'die^re^erees^or  of^he^^ties  siAmiting^ 

are  said  to  be,  we  must  say,  the  cases  cited  ao  n  8 

sentence,  he  says,  if  it  had  been  on  a  doubt- 
ful  point  of  law,  the  award  m.gbthave  stood  Not 

withstanding  the  court,  "P^f^^Td^vered 
be  of  a  different  opinion  But  (he  says)  1  u,ar 

*S  bSirSs™:  £ 

be  executed,  to  ******  is 

Ven  ^  ^to 'S tSTthe*^,  how  court 

no  occasion  to  enter  into  t  taking  it 

have  power  over  awards.  /msissur^  y^  ^ 

fora  settled  P™c^e’  Xirected  by  the  will,  as  con- 

uses,  different  from  7  w  ther£fore  have 

strued  by  the  court,  that  tue  awaru  ,wWe«5  in 

been  set  wide.  The  chancellor  expressly  declares,^ 

will,  it  differed 

eqiftLfret5of  ».  sgzssi 

iSSSSi  go  into  W  legal 

Sections,  but  for  partly 

hill  is  for  an  account  also,  to  let  m 

plaintiff  may  make  legal  objections. 
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*  *  «*  her.  In  that  case,  the  arbitrators  were  parties,  and  confes- 
Caowc*TT.  sed  two  mistakes  :  the  one  in  not  considering  some  extra 
work,  not  within  the  contract  ;  the  other  mthe  compu- 

h  fte7thfh.dtal  f°r  '‘ur0Ug,h  Pali"S-”  These  misXs 

mif"  j,l|C  of  Linked  vs,  Eade,  2  Atk.  501-4,  deter- 
med  by  lord  Hardwicke,  in  1542,  which  was  a  bill  to 
set  aside  an  award,  and  to  have  an  account,  generally  of 

.  rTe!'Sn'P  transactl0ns  i  ‘he  chancellor  said,  th<*  prayer 
of  the  bill,  to  set  aside  the  award,  must  be  foundedunon 

to7  foT  hC  wouhf  h  ’  or  m^kaviottr,  of  the  arbura-. 

to  s’et  it  as  de  t0  come  'nto  chancery 

form”  ln it ’  "'TV01-  an  ofejcction  in  point  of 

.  ,  , o  ^.ls  casei  the  chancellor  makes  a  remark  well 
•vorthy  of  notice  that  courts  had  formerly  gone  so  fS 

do  whaTis m°St  imp0SsiMe’  for  the  arbitrators  To 
what  is  the  main  intention  of  the  submission _ the  nut- 

ng  an  end  to  the  differences  between  the  parties.  X 

his  case  too,  the  chancellor  says,  that  courts  oflaw  and 

of  chancery,  ought  to  be  governed  by  the  same  ruTes  in 

great  er'lati  to  ?Wardsf’  !°r  lf  chancery  should  take  the 
troduced  ’  C°  US,0,i  aDd  “"certainty  would  be  in- 

me!nt’bvPthethrehTh0n’  h  apP,ears  veT' doubtful,  what  is 

aside  awards  for  mistakes  of  law  or  fact  appearing  i“"hf 

If'/ h  t,\e  ,a,Vard  ’  they  say,  it  must  be  a  plain  mistake 

it  it  Stand  ahho3  ‘,,OUbtful  P0ir‘  °f  law,  the  court  will 
i;i  >  although  not  settled  according*  to  their  de 

liberate  opm, on.  What  kind  of  mistakes  iSt  heTalfed 

p  cau  mistakes,  apparent  in  the  body  of  the  record  none 

of  the  adjudged  cases  explain;  for  it  does  notap,«ar 

tha  bto  sav  T  eVer,  adjudsed  “P°“  ‘hat  principle; 
mnrV.  i!  ’  o(AmtsJuel^nt  of  arbitrators  in  the  very 

these  doc  rine^  '°  T™  J  M  ttle  case3  in  which 
tnese  docti  ines  were  advanced,  were  adjudged  and  rta 

tided  upon  different  grounds.  d  S  “d  de' 

t,11(tfr°Uldra;her  aPPear>  from  the  cases  before  cited 
that  the  misjudgment  of  the  arbitrators  or  determine  ' 

isssss? 

i  less,  imposing  false  premise*  upon  the  referees,  or 
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by  the  collusion ,  corruption ,  or  misbehaviour,  of  the  ar¬ 
bitrators.  In  ail  cases  of  relief  sought  against  awards, 
it  seems  evident,  that  the  first  inquiry  must  be,  have  the 
arbitrators  settled  the  matter  rightly  ?  For  if  they  have, 
there  is  no  cause  of  complaint.  The  court  would  not 
undo ,  for  the  pleasure  of  doing,  the  same  thing.  But  if 
they  have  not  settled  the  matters  according  to  the  opi¬ 
nion  of  the  court,  then  the  question  arises,  can  the  court 
relieve  against  the  judg?nent  of  the  arbitrators,  upon  the 
very  case  to  them  submitted  ?  Does  an  appeal  lie  from 
the  judges  chosen  by  the  parties,  to  those  appointed  by 
law,  in  ail  cases  ?  If  not  in  all,  in  what  cases  does  it 
lie  ?  If  it  is  said,  in  every  case  where  they  have  com¬ 
mitted  a  plain  mistake  of  law  or  fact,  notwithstanding 
the  parties  have  demeaned  themselves  properly,  and  the 
arbitrators  also,  then  it  would  seem,  that  the  award  is 
but  the  foundation  and  commencement  of  litigation* 
where  either  party  is  dissatisfied  ;  and  thus  the  intent  of 
the  submission  defeated. 

1’his  doctrine  would  certainly  be  absurd,  and  there* 
fore,  a  qualification  is  necessary  ;  this  is  contended  for, 
by  saying,  the  mistake  must  be  apparent  in  the  body  of 
the  award.  Must  this  mistake  be  in  the  premises  as¬ 
sumed  ?  Or  in  the  conclusions  drawn  from  those  premi¬ 
ses  ?  Or  will  either  do  ?  What  is  to  be  understood  by 
the  body  of  the  award?  It  has  been  before  remarked, 
that  the  cases  adjudedtvere  all  upon  matters  dehors  the 
aw  ard,  and  requiring  a  bill  and  proof,  to  bring  them  be¬ 
fore  the  court.  They  were  not  cases  of  erroneous  con¬ 
clusions  from  granted  premises,  but  for  omissions  of  a 
part  of  the  subject,  which  ought  properly,  to  have  been 
examined  f  and,  when  combined  with  those  upon  which 
they  did  give  judgment,  ought  to  have  produced  a  dif¬ 
ferent  conclusion  ;  or  for  the  presence  of  some  circum¬ 
stances,  which  ought  to  have  been  absent,  in  order  to 
leave  the  judgment  of  the  arbitrators  free  and  unbiassed  ; 
such  as  the  omission  to  take  into  calculation,  the  amount 
ot  certain  work  done,  and  a  wrong  addition  of  the 
amount  of  some  articles,  as  in  the  case  in  Ambler—- -the 
withholding  ol  the  articles  of  agreement,  as  in  the  case 
m  1  Atk.— a  charge  of  fraud  and  collusion,  as  made  by 
the  bill  (but  not  supported  by  proof),  as  in  1  Vern.~— 
the  charge  of  some  matter  (we  know  not  what),  which 
was  not  proved^  as  in  the  leading  case  of  Cornrjorih  vs.  ; 
Geer9  in  2  Verm 
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Baker’s  heirs 
<vs. 

Crockett. 


But  it  is  not  anywhere  said,  that  the  court  can  unra¬ 
vel  the  accounts,  or  the  award,  to  get  at  a  mistake  ol 
laxv  or  fact,  whereby  to  set  it  aside.  But  the  contrary 
is  expressly  said,  in  1  Vernon  159,  before  cited  ;  and 
although  the  cases  are  numerous,  in  which  awards  have 
been  set  aside  in  chancery,  they  are  cases  in  which 
fraud. ,  partiality ,  or  corruption ,  in  greater  or  smaller 
portions,  have  infected  the  transaction  of  the  party, 
or  of  the  arbitrators,  in  procuring  or  making  up  the  a- 
ward  ;  that  is  to  say,  in  those  cases,  where  there  were  no 
other  legal  exceptions ,  which  would  be  sufficient  to  pre¬ 
vent  a  judgment  from  being  entered  thereon,  where  the 
submission  was  by  a  rule  of  court ;  or  where,  upon  an. 
action  on  the  bond  for  non-performance,  the  exceptions 
would  not  be  good  on  the  plea  ol  a  no  award  made. 

>  It  may  fairly  and  reasonably  be  affirmed,  then,  that  the 
award  itself  should  furnish  the  matter  of  mistake  of  laxv 
or  fact  ;  and  not  a  resort  to  the  evidence  upon  which  the 
arbitrators  decided  ;  and  from  which  they  extracted  an 
erroneous  deduction  ol  an  existing  lact,  when  it  was  not 
a  fact  ;  or  that  the  laxv  operated  so  upon  the  facts,  when 
it  operated  otherwise. 

For  examples,  to  make  the  distinctions  more  evident, 
suppose  the  arbitrators  say,  “The  defendant’s  having  ex¬ 
ecuted  the  deed  on  the  day  expressed  therein,  had  dives- 
ied  himself  of  all  interest  in  the  land,”  &c.  “  Wherefore, 
we  award,”  &c.  Now,  suppose  these  were  the  matters 
submitted,  the  arbitrators  have  assumed  a  fact ,  to  wit, 
the  execution  of  the  deed ,  and  a  point  or  construction  of 
laxv ,  that  something  passed  by  the  deed  ;  but  the  deed 
itself  is  not  incorporated  with  the  award — shall  one  of 
the  parties  be  permitted  to  aver  the  deed  was  not  execu¬ 
ted?  And  that'  the  arbitrators  made  a  plain  mistake  in 
supposing  so,  and  ask  the  court  to  re-try  that  fact? 

Again,  shall  he  be  permitted  to  produce  a  deed — aver 
it  to  be  the  same  deed  alluded  to  by  the  arbitrators,  and 
ask  the  court  to  say  whether  any  thing  passed  by  the 
deed  ;  and  without  proving  or  alleging  any  fraud  or  par¬ 
tiality  in  the  transaction,  thus  to  set  aside  the  award  ? 
If  so,  the  submission  to  arbitration,  and  an  award  in 
pursuance  thereof,  is  a  mere  play-thing,  to  be  thrown  a- 
side,  when  either  party  is  tired  of  it. 

But  let  us  suppose  that  the  arbitrators  had  (in  the 
last  case),  refered  to  the  deed  and  the  evidence  of  the 
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execution  of  it,  as  annexed  to  their  award  ;  and  the  Baker’s  heir* 
cfourt  should  think  they  had  mistaken  one  or  both  the  ?  vs:  .  , . 
points  plainly ;  can  the  judgment  of  the  arbitrators  be  con-  Crockstt~ 
troled  ?  They  were  judges  also,  and  of  the  parties’  own 
choosing ;  and  they  have  decided  nothing  more  than 
was  submitted  to  them.  If  it  should  be  made  appear 
tf  at  the  arbitrators  were  in  collusion,  partial,  or  corrupt ; 
then  we  answer,  at  once,  on  that  account  the  decision 
ought  not  to  be  binding:  and  the  cases  before  cited, 
would  bear  directly  upon  the  question.  If  the  case  was 
Outrageous,  at  first  blush,  this  might,  of  itself,  be  evi¬ 
dence  of  partiality  or  corruption,  and  supersede  the  ne¬ 
cessity  of  producing  other  evidence. 

But  suppose  it  is  one  of  those  mistakes,  from  which 
no  such  suspicion  can  arise ;  and  yet  the  mistake  may 
be  plain  ;  then  the  important  question  must  arise,  where 
shall  the  line  be  drawn,  between  those  cases  where  the 
judgment  of  the  arbitrators  shall  prevail,  ahd  where  that 
of  the  court  ? 

To  settle  this  rightly,  is  surely  a  task  which  requires 
much  circumspection  ;  in  as  much  as  these  tribunals,  in¬ 
stituted  by  the  voluntary  and  express  assent  of  the  par¬ 
ties  ;  highly  beneficial  and  desirable  for  their  conveni¬ 
ence,  frugality,  and  dispatch  ;  may,  in  one  mode  of  re- 
\iSing  them,  he  made  totally  dilatory  and  useless^  if  not 
Unused  ;  whilst,  on  the  other  hand,  they  may  be  made 
tne  instruments  to  rivet  fraud  and  injustice  upon  the  par¬ 
ties,  or  a  shield  to  cover  collusion  and  corruption. 

1  here  are  many  cases*  where  the  law  and  fact  are  in¬ 
separably  combined  ;  particularly,  where  the  rules  of  law 
are  used  to  find  out  the  fact  of  intention  ;  as  in  the  con¬ 
struction  of  deeds,  and  other  writings  :  and  the  case  now 
under  consideration,  is  of  that  description.  If  these 
cases  are  to  be  overhaled,  and  the  awards  set  aside,  be¬ 
cause  the  court  should,  in  construction,  or  in  the  result 
from  law  and  facts  combined,  differ  from  the  opinion  of 
the  arbitrators  ;  all  such  cases,  or  a  very  great  portion 
of  them,  must  only  be  delayed  by  an  arbitrament ;  un¬ 
less  the  arbitrators  are  uncommonly  cautious  and  care¬ 
ful  to  lock  up  in  secret  the  principles  upon  which  they 
decide. 

But  there  are  cases  of  false  assumption  of  premises, 
of  general  legal  principles ,  not  applicable  to  this  or  that 
particular  case  »  and  of  plain  mistakes,  not  of  j  udgment* 

3  B 
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jftAKsp.’s  heirs  of  carrying*  the  judgment  given  into  the  details  of 
vs*  the  transaction  ;  which  ought  co  he  relieved  against, 
Crockett.  apparent :  as  if  the  arbitrators  should  assume.;  as 

legal  premises,  that  an  act  of  assembly  h  id  passed  alter 
the  dajte'"oi  the  transaction,  when  it  had  passed  befoie, 
and  give  their  award  evidently  bottomed  upon  the  mis¬ 
take  ;  not  of  judgment,  in  drawing  the  conclusion  ;  but 
in  taking  the  premises  ;  or  where,  having  decided  the 
principle,  they  commit  a  mere  inadvertence,  in  the  a-, 
mount  or  extent  of  benefit,  or  disadvantage,  resulting  to 
one  or  other  of  the  parties,  in  a  calculation  under  that 
principle:  as,  having  mentioned  several  sums,  they  mis- 
■fceke  the  aggregate.  In  these,  and  suchlike,  the  measure 
of  relief,  can  only  be  decided  by  the  sound  legal  discre¬ 
tion  of  a  court,  when  the  ease  is  presented ;  either  by 
setting  aside  the  award  in  toto ,  and -deckling  as  if  it  ne¬ 
ver  existed  ;  or  by  correcting  the  mistake,  as  in  the  case 

cite d  f pom  Amble r. 

By  this  view  of  the  cases,  as  at  common  law,  we  mar 
be  greatly  assisted,  in  respect  of  the  proper  effect  and 
operation  of  the  statute  of  this  state,  which  declares  that 
an  award  under  that  act,  shall  not  be  invalidated,  or  set 
aside,  unless  it  shall  appear  to  the  court,  “  That  such 
award  was  obtained  by  corruption,  evident  partiality,  or 
r<0  Afls  of  other  undue  means”  (ia).  Again,  by  the  t.iird  section  or 
s  fes  ch.  the  same  act  of  1798,  it  is  declared,  that  no  a  vard  mad^ 
»5>  2- 1  •  5*b  virtue  of  that  act,  shall  be  liable  to  be  examined  into, 

1  5  superseded,  or  revised,  or  be  set  aside,  «  for  want  of 

form  onlv ,  nor  for  other  irregularity,  if  by  such  award  it 
manifestly  appears  that  the  suit,  matter,  or  controversy,, 
is  thereby  finally  and  certainly  decided  provided,  how¬ 
ever,  that  nothing  therein  contained  “shall  be  construed 
to  take  from  courts  of  equity,  their  power  over  awards, 

&c.  .  . 

This  was  a  submission  under  that  act ;  and  it  is  true, 

that  this  court,  at  a  former  term,  when  the  entries  of 
Henderson’s  settlement  and  pre-emption  came  in  ques¬ 
tion  between  other  parties,  did  give  a  construction  of 
the  entries  different  from  that  given  by  the  arbitrators 
in  this  case.  Many  depositions  appear  in  the  record, 
but  no  bill  or  answer,  or  any  order  or  leave  to  take  depo¬ 
sitions  ;  the  parties  stated  their  respective  rights  m  the 
submission,  and  it  is  highly  probable  that  these  are  the 
depositions  used.  by  die  arbitrators  j  there  is  nothing  to 
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shew  us  that  they  were  the  whole,  or  a  part ;  the  arbitra- 
tors  might  have  heard  oral  testimony.  No  motion  or 
bill  has  wpeached  the  award,  upon  any  other  grounds 
than  those  arising  out  of  the  award  itself;  and  the  ap¬ 
peal  was  taken  from  the  judgment  or  decree  entered,  af- 
ter  the  return  of  the  award  to  court. 

l-  u?\CT,t:Uai0n  g'ven  t0  these  entries,  after  all  the 
light  which  has  been  thrown  on  the  case  ;  upon  testimo¬ 
ny  before  the  arbitrators,  or  not  before  them, ;  or  upon 
tue  statement  by  them  made,  in  their  award  ;  is  far  from 
being  such  a  case  as  ought  to  calL  forth  the  interposition 

fnr?0  k7r  equity*'  The  validity  of  the  entries, 
and  the  figures  they  ought  to  give  to  the  surveys,  are  the 

very  matters  submitted  to  arbitrament,  and  require  the 
app.ication  of  the  rules  of  construction,  to  facts  and  ob¬ 
jects,  by  which  to  ascertain  intention, .  aud  whether  that 
intention  was  properly  signified. 

We  are,  therefore,  o t  opinion,  that  either  as  at  com¬ 
mon  law,  or  in  equity  ;  with  or  without  the  statute  ;  this 

fnThe  hn  I UOt  '?  **  a«de  for  of  law,  apparent 

in  the  body  or  face  of  the  award. 

As  to  the  fact,  it  is  true,  the  arbitrators  having  cer¬ 
tainly  decided  upon  the  merits  of  the  claims,  and  given  a 
certain  standard  to  ascertain  the  quantity  of  interference 
did  suppose,  that  the  claims,  were  already  surveyed,  in 
conform.ty  to  them  opinion  ;  and  the  principles  upon 
which  die  surveys  had  been  made,  were  in  snuct  con¬ 
formity  with  those  of  the  award ;  but  a  surplus,  for 
want  of  accuracy  in  the  admeasurment,  existed  ;  this  be- 

lnf.iaan,S^ak^,n°t  m  PnnciPle>  l)ut  >n  a  mere  detail  of  a 
settled  principle,  was  properly  corrected  by  the  court  • 

and  especially,  as  the  arbttrators  had  directed  a  survey 
veyed**31"  ^  metes  and  bounds  of  the  land  to  be  con- 

Some  objection  was  made,  that  the  quantity  of  estate 

Th^r1^  Baker»-  Was  not  certa‘nly  ascertained. 

L  he arbttrators  direct  it  to  be  done  by  deed,  “with  es¬ 
pecial  warranty,  against  himself  and  those  claiming  un- 

Crockrtt  h  Th  KbCy  had  Prcviously  determined,  that 
cirenm  rhaC  ^  bc"<:r  eCP,uable  claim  ,  Either  of  these 

cucumstances,  combined  with  a  view  of  the  nature  of 

ahc  ret<:renoe,  must  be  sufficient,  to  a  co.  nmon  intent,  to 
scertam  what  is  to  be  the  nature  and  extent  of  the  con  -.. 
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JrSed  by  the  parties,  is  to  make  the  rule  too  nice, 

and  to  sacrifice  substance  to  form.  ^  final 

deiee  °aS*^S  ~t  bound  by  the  award 
there  b  no  weight  in  it.  The  parties  were  bound  by  he 
award  ’after  it  was  made  the  interlocutory  decree  of  the 
■  •  ’  i  uv  anv  other  interlocutory  decree  , 

court,  as  much  as  by  any  alive  ; 

Baker  himself,  as  appears  by 

waived  certain  objections  as  to  the  fifteen  ' 

hv  law  before  the  return  of  the  award,  &c. ,  the  sunse 

i  ,  ,  r  R,tpr  did  not  dissolve  a  power  former 

quent  death  ol  baker,  Qian  ,  .  ];r  The 

lv  given,  and  actually  executed  in  his 
death  of  the  principal,  would  not  avoid  a  sJe  <>r 
execution  of  a  power)  previously  made,  and  l  educed  to 
wrhfogbv  an  agent,  barely  because  the  pnncipal  had  not 
made  a  deed  according  to  the  covenant. 

As  Baker  was  bound  by  the  award,  ■  ‘  P  P  . 

decree  against  his  heirs,  attei  obiected  to 

which  it  was  revived  against  them,  was  not  J 

below,  and  is  trot  now  assigned  for  error. 

Decree  affirmed. 


If  an  execu- 
tpr  or  ad  mini  i - 
trator  lets  judg¬ 
ment  gu  againft 
him  by  dr fault, 
it  amounts,  in 
law,  to  a  con 
fefiion  ot  afiets 
t>  rhe  value  of 
the  judgment. 

When  an  exe¬ 
cution  i  flues  on 
lurh  judgment 
ag/inft  the  ef- 
ta  eoflheiefta- 
t  »•;,  or  inteftate, 
ii  his  hands  to 
%ft  adminifter- 
eri,  if  he  do  not 
pay  the  debt,  or 
produce  aflefs 
fnff.  r.iprt  to  nav 


WALKER  KENDALL. 

Towards  Ch.  T.  delivered  the  following  opinion  oi 

the  court  * _ William  Kendall  having  obtained  a  judg- 

ment  by  dcfoult,  for  one  hundred  and  eighty-five  pounds, 
in  damages  with  costs,  in  an  action  upon  the  case,  pro 
secuted  by  him  against  Richard 

tor  with  the  will  annexed,  ot  Joshua  Brown,  fo-ceasea, 
in  the  late  court  of  auarter  sessions  for  Nelson  county 

<3-  *../«»■  fw-s 

V  1^,-;#  vPtTirtved  that  he  had  levied- the  saici  execu  . 
fom  unon  a^ow  If  foe  said  Walker,  to  satisfy  the  costs, 
and  that  no  goods  or  chattels  of  the  said  Brown,  deceas¬ 
ed  were  fouml,wherebv  he  could  make  the  principal  debt. 
Kendall  afterwards,  in  the  Hardin  circuit  court,  brought 

saw** 

ev  upon  the  judgment  ;  suggesting  a  dfvastavt.. 
this  second  action,  Walker  pleaded,  first, ^  ^  a’d 
on rl  eprondlv.  that  before  foe  suing  out  of tttpja 
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Satisfaciendum  in  the  original  action,  he  had  fully 
ministered,  &c. ;  and.  that  at  the  trial  of  the  origin..!  . .c-  Kendau.. 
tion,  the  plaintiff  had  promised  him  not  to  compel  him  ^  ^ 

to  pay  the  judgment  out  of  his  own  piopei  es  <  »  rheriff  is  ublig- 

that  the  plaintiff  would  pursue  the  assets  m  the  hands  ot  d  t 

distributees,  whereby  he,  the  defendant  was  utdnCed  to 

make  no  defence  to  the  suit.  1  tie  plaint...  r  ]  1  niilratortsguil- 

was  such  record  as  he  had  declared  on  to  toe  first  plea,  ty  0u<uwJla. 
upon  which  an  issue  per  record  was  joined  to  the  ^ 

COlirt.  .  *  makes  the  debt 

A  demurrer  was  put  in,  to  the  second  plea  ;  assigning  his  own,  &  the 

for  cause  of  demurrer,  that  the  plene  SSL 

not  be  pleaded  in  this  action  ;  and,  that  t ie  I  of  debt  upon 

double,  &c.  ;  and  the  defendant  joined  in  demurrer.  -•  the  judgment  a. 

The  court  gave  judgment  on  the  demurrer,  for  he  g.mtth.m^o be 
plaintiff;  and,  upon  an  inspection  of  the  records,  (cal  t  a  his  ^  go0<J, 
in  the  bills  of  exception,  filed  on  die  trial,  exhibits  Iso.  and  chattels. 

2  and  No.  3)  adjudged  that  there  was  such  record  as  the  ^  gene- 
plaintiff  had  set  forth  in  his  declaration.  ei .  ^  of  lome  excep- 

writ  of  inquiry  was  awarded  ;  upon  which,  the  jury  as-  ti  s. 
sessed  seventy-one  pounds  thirteen  ^s  * " 

pence  damages,  for  the  detention  of  the  t  _>  ‘  judgment,  the 

costs  ;  and  judgment  was  given  for  the  plaintiff,  for  one  defendant  can- 
hundred  and  eighty-five  pounds,  the  debt  m  thq  deda- 
ration  mentioned,  and  the  damages  assesse  }  -  J  5  ’  might  or  ought 

for  the  detention  thereof,  with  costs,  &c.  to  have  pleaded 

Upon  the  trial  of  the  cause,  the  counsel  for  the  defen-  »  *  *»» 
dant,  tendered  sundry  bills  of  exception,  whic.  are  ma  e  A  verl)3j  a. 
a  part  of  the  record  ;  containing,  in  substance,  the  lol-  greement  made 

lowing  statements  :  The  plaintiff,  to  support  t  L  1SS^  n*t  ulc  * 
on  his  part,  of  the  plea  of  nul  tiel  record \  pro  ucec  judgment  accor. 
office  copy  of  the  record  of  a  judgment  of  the  late  court  ding  to  ks  legal 

of  quarter  sessions  for  Nelson  county,  sufficient  y  coi  operation, 

responding  with  that  set  out  in  the  declaration,  ej  I  atlaw  in,  bar  to 

that  it  did  not  appear  therein,  that  any  execution  an^of debt 

ever  issued  upon  the  judgment ;  and  the  clerk .of  tha 

court,  in  his  authentication  of  that  copy,  certified,  t  lat  ^  au  a^'3on 

contained  a  full,  true,  and  perfect  transcript  of  the  re-  0f  debt 

cord  of  the  judgment  and  .proceedings,  m  the  suit  >  i  - 

Ham  Kendall  vs.  Joshua  Brown  s  adm  t  •  as  fully  as  trie  a 

same  remained  of  record  in  his  office.  This  certificate,  tei-e.toiuheioi* 

or  authentication,  bears  date  on  the  3d  day  of  June  I8O5,  ^  berecover- 

and  the  record,  so  certified,  is  called  in  the  bills  ot  excep- 

tion,  exhibit  No.  2.  The  plaintiff  also  produced  an  at- 
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Walker  tested  copy  of  an  execution,  dated  on  the  22d  day  of 
Kendall,  January  1799,  which  had  issued  from  the  Nelson  office, 
in  the  same  names,  and  for  the  same  sum,  mentioned  in 

naleofthifde-  fxhibit  No*  2  ;  except,  that  48*.  1  Id.  costs,  are  included' 
fendant,  Se  the  *be  execution.  But  this  execution  is  on  a  different 
damages,  hav-  piece  of  paper  ;  and  is  not  certified  by  the  clerk,  to  have 

bifnlwbcein  the  lssued  on.that  judgment,  or  to  be  a  part  of  the  same  re¬ 
declaration, will  cord  ;  this  copy  of  an  execution, is  called,  in  the  bills  of 
not  vitiate  after  exception,  exhibit  No.  3 ;  another  copy  of  a  record  hav- 

VmlThe  court  ingbeen  Produced>  called  No.  1,  not  necessary  to  be 
may  refute  to  further  noticed,  because  it  was -withdrawn  by  the  plain- 
compei  a  party  tiff’s  counsel,  and  not  used  as  evidence,  so  that  the  court 
murteV^etr  gave  no  judgment  concerning  it.  The  exhibits  No.  2' 
deffc e.  and  3’  w.er.e  the  on]y  evidence  produced  by  the  plaintiff. 

Upon  the  plea  The  exhibit  No.  3,  was  objected  toby  the  counsel  for 

If  the ' Record  bt  tbe  dcfendanta  and  the  objection  overruled  ;  and  it  con-1 
fet  out  imper-  tains  the  only  evidence  of  any  execution  having  issued 
fe£iy  or  par-  upon  any  judgment  between  the  parties  ;  and  upon  it,  is 

S’tifenouh  the  indorsement  of  the  sheriff,  mentioned  in  the  former 

,  appears  t^o^P^t  of  this  opinion. 

•‘■'thte  mat  %  \in  The  defendant  demurred  to  the  evidence,  aud  &e> 

ifA  variance  ift  court  re^used  to  compel  the  plaintiff  to  join  in  demurrer., 
an  immaterial  ^be  defendant  objected  to  the  evidence  goingto  the 
part,  is  not  fa-  jury,  but  his  objection  was  overruled. 

talA  variance  in  After  verdict’  the  defendant  moved  for  a  new  trial,, 
a  material  part,  ou  the  gi  ounds  that  the  jury  had  found  a  verdict  contra— 
is  fatal,  &foaii  ry  to  evidence  ;  that  the  court  had  misdirected  the  jury  ; 

faliure^of  Crea  and  because  tbe  COUrt  did  not  give  him  time  to  bring  up 
cord ?  °  rC"  a  complete  transcript  of  the  record,  he  having  suggested 

The  plaintiff  a  diminution  ;  but  it  appears  he  did  not  ask  time  forthat^ 
declared  on  a  purpose.  '  1 

iutfon  thereup-  He  lastly  moved  the  following  errors  in  arrest  ofjudg- 
on,  and  a  return  ment :  . 44  1st,  There  is  no  one  stated  in  the  declaration 

of were  as  defendant>  against  whom  to  render  judgment.  2nd;, 
necrffjy  tT*  There  is  no  damages  alleged  in  the  declaration,”  &c.  * 
make  out  his  This  motion  was  also  overruled,  and  final  judgment  ren- 
titie  to  a  reco-  dered  for  the  plaintiff. 

plea  Of  mil  tid  1  he  erroP  assigned  m  this  court,  will  all  be  embraced 

record,  a  tran-  by  the  opinion  to  be  delivered  ;  but  without  adverting  t®-, 

fcnpt  of  the  re-  them  particularly. 

cord  was  pro-  Tf  J  ,  .  . 

duced,  which  .  an  executor  or  administrator  lets  judgment  go 
contained  no  against  him  by  default,  it  amounts,  in  la\V,  to  a  confes- 

return^  ^utH/n  s*01?  assets  t0  tbe  value  of  the  judgment.  When  exe¬ 
cution  thereon  issues  against  the  estate  of  his  testator,  or 
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intestate,  in  his  hands  to  be  administered  ;  if  he  does 
not  pay  tile  debt,  or  produce  assets  sufficient  to  pay  it,  Kendal 
whereby  the  sheriff  is  obliged  to  return  nulla  bona ,  the 
executor  or  administrator  is  guilt)'  of  a  devastavit.  He  every otl,er  re- 
thereby  makes  the  debt  his  own  ;  and  the  plaintiff  may  c^^he'one  ^ 
bring  an  action  of  debt  upon  the  judgment,  suggesting  a  declared  on— 
devastavit ;  and  shall  have  judgment  against  the  deitn-  ihis  ¥ari.ance 
dant,  to  be  satisfied  out  of  his  own  goods  and  chattels.^  )was^egd 
To  these  general  rules  of  law,  it  must  be  admitted,  tranfaipt  hav- 
there  are  some  exceptions  ;  but  the  defendant  has  not  ins  been  certlfi- 
brought  himself  within  any  of  them.  It  is  a  general  *duetoanbde  c^* 
rule  of  law,  that  in  an  action  of  debt  on  a  judgment,  the  piete,*  a  cepy 
defendant  cannot  plead  any  matter  which  he  might,  or  of  an  execution 
ought  to  have  pieaded  to  the  former  action.  The  defen-  Ifnreciu,nc?rref" 
dant  ought  to  have  pleaded  want  ot  assets  m  the  ongi-  with,  i»  names, 
nal  suit.  It  would  be  absurd  to  permit  him  to  piead  &c*can- 
plene  administravit  in  this  action  for  a  devastavit ;  for  ^wlthi^foas 
that  would  be  to  controvert  that  which,  by  suffering  to  cure  the  v«- 
judgm  nt  to  go  against  him  by  default  in  the  first  suit,  nance, 
he  had  confessed.  The  promise  or  agreement  set  up  in  'j  t 
the  second  plea,  was  no  defence  at  law  ;  if  the  party  can  L 
have  relief  on  that  ground,  it  must  be  in  equity.  It  is,  2/f 
therefore,  clear,  the  action  in  this  case  was  rightly  com- 
ceived ;  and  that  the  court  properly  sustained  the  de¬ 
murrer  to  the  defendant’s  plea  of  plene  administravit. 

As  the  defendant  had,  by  committing  a  devastavit , 
made  the  debt  his  own,  and  had  thereby  delayed  the  plain¬ 
tiff,  the  jury  were  authorised  to  give  interest  on  the  a- 
mount  of  the  original  judgment,  in  the  name  of  dama¬ 
ns*  j  '  I 

The  Christian  name  of  the  defendant,  and  the  dama¬ 
ges,  havingbeen  left  blank  in  the  declaration,  did  not  vi¬ 
tiate.  They  were  both  right  in  the  writ ;  and  the  omis¬ 
sions  are  cured,  after  verdict,  by  our  statutes  of  jeofail  (a),  (a)  A£h  of 

The  case  of  Rohinett  vs.  Jfiorris's  adrrCrs .  spring  term  ?796-7»  p-  *4» 

?  807,  is  expressly  in  point  (*).  L-Aa^of 

There  having  been  a  demurrer  to  the  plea,  can  make  1799,  ch 
no  difference  :  for  the  amount  of  damages  must  have  §  7>  p-  58* 
been  proved  upon  the  execution  of  the  writ  of  inquiry,  ^  Mnte  ^ ’ 
or  the  jury  could  not  have  found  more  than  nominal  da¬ 
mages.  Besides,  the  emissions  were  but  of  matters  of. 
form,  not  substance.  There  was  not  a  defect  of  title, 
but  a  title  defectively  set  forth.  Those  defects,  or  omis¬ 
sions,  could  not  have  been  taken  advantage  oi  by  gene- 
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ral  demurrer  ;  nor  in  a  motion  in  arrest  of  judgment* 
which  is  like  a  general  demurrer. 

If  the  judgment  of  the  court  below*  upon  the  plea  of 
mil  del  record ,  was  correct,  it  would  follow',  thattheir 
opinions,  in  refusing  to  compel  the  plaintiff  to  join  iri 
demurrer  ;  in  overruling  the  objections  to  the  evidence 
going  to  the  jury,  on  the  writ  of  inquiry;  and  in  overru¬ 
ling  the  motion  for  a  new  trial,  were  correct. 

The  only  use  of  a  demurrer,  is,  to  draw  the  matter 
from  before  the  jury,  and  refer  it  to  the -court.  The 
court  had  already,  under  the  plea  of  nul  del  record \  de¬ 
termined  that  the  evidence,  as  to  the  existence  and  iden¬ 
tity  of  the  record  declared  on,  was  sufficient  in  law  :  it 
was  idle  to  require  them  to  do  the  same  thing  in  another 
form.  If  the  record  produced,  was  really  such  as  the 
plaintiff  had  set  out  in  his  declaration,  as  to  the  judg¬ 
ment,  execution,  and  the  sheriff’s  return  of  nulla  bona , 
the  question  of  devastavit ,  or  not,  was  clear  against  the 
defendant  ;  and  the  court  ought  not,  as  to  the  devasta¬ 
vit,  to  have  compelled  the  plaintiff  to  join  in  demurrer. 

Besides,  the  defendant  not  having  controverted,  or 
put  that  matter  in  issue,  otherwise  than  by  the  plea  of 
nul  tiel  record ,  which  was  found  against  him,  he  had  ad¬ 
mitted  the  wasting  ;  and  it  did  not  require  proof.  The 
only  use  of  admitting  the  record  to  go  to  the  jury,  was 
to  enable  them  to  ascertain  the  amount  of  the  judgment, 
and  when  it  was  rendered  ;  so  as  to  enable  them  to  fix 
the  quantum  of  damages.  For  that  purpose,  the  exhi¬ 
bits  were  certainly  good  evidence,  if  the  judgment  of  the 
court,  on  the  plea  of  mil  tiel  record ,  was  correct*  Even 
if  the  plaintiff  had  joined  in  demurrer,  the  record  must 
have  been  shewn  to  the  jury,  to  enable  them  to  fix  the 
amount  of  damages  ;  for  the  court  could  not  settle  the 
quantum  of  damages  upon  the  demurrer  ;  but  in  that 
case,  the  damages  ought  to  have  been  assessed,  subject 
to  the  opinion  of  the  court,  upon  the  demurrer. 

These  observations  go  to  shew  that  the  court  did  right 
in  refusing  the  new  trial,  upon  the  first  and  second 
grounds  taken  ;  and  the  third  furnished  no  ground  for 
granting  a  new  trial ;  because  the  defendant  had  not  ask¬ 
ed  time  to  bring  up  a  complete  transcript  of  the  record. 

Upon  the  judgment  of  the  court  belowr,  on  the  plea  of 
nul  del  record,  we  have  felt  some  difficulty.  We  would 
be  glad,  to  get  over. the  objections,  which,  look  somewhat 
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technical,  if  we  could  ;  but,  on  full  consideration,  we 
cannot.  ’ 

.  ^TP°n  the  plea  of  nultiel  record ,  when  the  record  is 
brought  m,  it  is  good  evidence,  or  not,  under  the  fol¬ 
lowing  distinctions  :  hirst — -If .the  record  be  set  out 
imperfectly,  or  partiall)^,  it  is  sufficient  if  enough  anpear 
to  prove  the  matter  in  dispute.  As  if  a  man  pleads  a 
recovery  suffered  of  one  acre,  and  the  record  brought 
m,  13  a  recovery  of  two  acres,  this  is  good,  and  not 
a  failure  of  record  ;  for  if  two  were  recovered,  one 
certainly  was.  Secondly-— A  variance  in  an  imma¬ 
terial  part,  is  not  fatal.  And,  thirdly,  a  variance  in  a 
material  part,  is  fatal,  and  shall  be  adjudged  a  failure 
of  record.  And  wherever  there  is  a  failure  of  record 
the  party  pleading  the  record,  shall  havejudgment  against 


The  transcript  No.  2,  is  materially  variant  from  the 
Record  set  out  in  the  declaration.  The  declaration  al¬ 
leges  a  judgment,  execution  thereupon,  arid  a  return  of 

nhlla  uPon  the  execution  *  all  which  was  necessary* 
to  maxe  out  his  title  to  a  recovery  in  this  action. 

rhe  transcript  No.  2,  contains  no  execution  or  she¬ 
riff  s  return  ;  without  which,  there  was  not  sufficient  to 
make  out  the  devastavit— -the  very  matter  in  dispute. 

hlbh  weStlT  *”’•  1S’  WaS  the  C°Py  °f  an  execution  (ex- 
mbit  No.  3)  sufficient  to  supply  this  defect,  and  make 

the  record  complete  ?  We  are  of  opinion  it  was  not. 
I  here  was  nothing,  except  the  correspondence  in  names 
ancUhe  sum,  to  connect  it  with  the  transcript  No.  2  or 
to  shew  that  it  was  a  part  of  the  same  record,  of  had?  is¬ 
sued  m  the  same  suit  :  nor  can  we,  from  the  circum¬ 
stances,  legally  presume  it.  The  authentication  of  the 

transcript  No.  2,  bears  date  on  the  3d  day  of  Tune  hi 
the  year  1805  ;  in  which,  the  proper  officer  certifies  it 
contains  a  full  transcript  of  the  whole  record. 

The  execution  produced,  bears  date  on  the  22d  day 
of  January,  in  the  year  1799  ;  so  that  if  it  had  realty  is¬ 
sued  m  the  same  suit,  it  must  have  made  a  part  of  the 

rf'l  1805-  II  would  tod  much  to  presume 
that  it  did,  contrary  to  the  official  certificate  of  the  pro- 

hnd  sum?’  fr°m  lhe  ^despondence  of  names 

ana  sums.  1  here  might  have  been  another  judgment  * 

and  it  ought  rather  to  be  presumed,  than  to  falsify  the  of¬ 
ficial  certificate  of  the  officer.  We  must  falsify  his  cer- 
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till  cate,  before  we  can  intend  the  execution  produced  was 
a  part  of  the  same  record  ;  or  issued  in  the  same  suit. 
If  such  was  really  the  case,  the  plaintiff  might,  and  oug  t 
to  have  shewn  it,  by  procuring  a  new  and  complete 
transcript  of  the  whole  record,  properly  authenticated. 
It  was  his  duty  to  do  so,  and  no?  having  done  it,  he  must 
abide  the  consequences  ot  his  own  default. 

We  are  of  opinion,  upon  the  evidence  produced,  tha 
there  was  a  failure  of  record  ;  and  that,  consequently 
the  judgment  of  the  court  below,  on  the  plea  of  nul  tiel 
record,  was  erroneous,  and  must  be  reversed. 

It  is,  therefore,  considered,  that  the  judgment  of  the 
said  circuit  court,  in  favor  of  the  plaintiff  therein,  shall 
be  and  the  same  is  hereby  reversed  and  set  aside  ,  and  it 
is  further  considered,  that  the  judgment  on  the  plea  of 
nul  fiel  record ,  be  also  set  aside  ;  and  also  the  writ  of  m 
”ui;  of  damages  ;  and  that  the  plaintiff  in  error  reco¬ 
ver  of  the  defendant  his  costs  herein  expended  :  and  it 
is  further  ordered,  that  this  suit  be  remanded  to  the 
Hardin  circuit  court,  to  be  tried  upon  the  said  issue  ot 
nul  tiel  record ,  and  such  other  issues  as  the  P^y  .stall 
bv  leave  of  that  court,  make  up  in  the  cause.  Which  is 
ordered  to  be  certified  to  the  said  court. 

Allen ,  for  the  plaintiff ;  Wickliffe  and  Hardin ,  for  the 

defendant. 


May  iS  fb. 

-  After  a  plea 
bas  been  enter¬ 
ed  in  court,  and 
l  he  caufe  re- 
matided  to  the 
rules,  it  is  er¬ 
roneous  to  give 
a  role  to  plead, 
&  enter  a  judg¬ 
ment  for  want 
of  a  plea.  An 
ifftie  foouldhave 
been  made  up 
on  the  plea. 

On  reverfing 
a  judgment,  ir¬ 
regular  proceed¬ 
ings,  which 
would  not.  fc.ave 
of  themfclvcs 


CLARK,  he.  vs.  DAVIS. 

The  Chief  Justice,  delivered  the  following  opinion 
of  the  court The  defendants  in  the  court  below,  upon 
setting  aside  the  office  judgment,  pleaded  payment ;  and, 
on  their  motion,  the  cause  was  remanded  to  the  rules. 

The  plaintiff,  at  a  subsequent  rule  day,  gave  a  rule  ° 
olead;  afterwards  entered  judgment  per  ml  dicit,  tor 
Want  of  a  plea,  and  had  that  judgment  confirmed  in 
court,  without  disposing  of  the  plea  of  payment. 

We  are  of  opinion,  an  issue  should  have  been  made 
up  on  the  plea  of  payment,  and  tried  by  a  jury  :  this  not 
having  been  done,  the  judgment  is  erroneous.  It  ap¬ 
pears  that  the  proceedings  in  the  cause,  subsequent  to  the 
filing  of  the  declaration,  have  been  very  irregular;  ancl 
although  some  of  those  irregularities  might  not  have 
been  sufficient  to  have  reversed  the  judgment,  to  prevent 
f„ embarrassment,  it  will  be  best  to  correct  them. 
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It  is,  therefore,  considered,  that  the  judgment  afore-  Claek,  &rc. 
said  be  reversed,  with  costs  ;  that  the  proceedings  in  the  DJ*js> 
cause  in  the  court  below,  subsequent  to  the  filing  of  the 
declaration,  be  set  aside  ;  and  that  the  suit  be  remanded  been  *  caufc  of 
to  the  court  from  whence  it  came  ;  that  that  court  be 
directed  to  place  the  suit  on  the  rule  docket,  for  new 
proceedings  to  be  had  therein,  from  the  time  of  fling 
the  declaration.  Which  is  ordered  to  be  certified  to  said 
circuit  court. 

Allen,  for  the  plaintiffs  ;  Clay,  for  the  defendant. 


fide. 


COX  vs.  SMYTH, 

THIS  . cause  was  argued  on  an  early  day  in  this  term,, 
by  Allen  and  Hughes ,  for  the  plaintiff,  and  AH  Kinky, 
for  the  defendant. 

Edwards,  Ch.  J.  now  (a)  delivered  the  following  opi¬ 
nion  of  the  court : — This  is  a  suit  instituted  by  Cox,  to 
obtain  a  decree  against  Smyth,  for  land  claimed  by  both 
of  them.  His  bill  was  dismissed,  with  costs,  by  the 
general  court  ;  after  which,  he  removed  the  suit  into 
this  court,  by  writ  of  error.  It  appears  that  the  contest 
was  first  submitted  to  arbitration,  and  an  award  render¬ 
ed,  which  is  as  follows  :  “  The  subscribers  mutually 

chosen  to  award  and  finally  determine  a  certain  matter 
in  dispute  between  David  Cox  and  Samuel  Smyth,  gen¬ 
tlemen,  relating  to  a  certain  1000,  acres  entry  of  said 
Smyth,  and  a  certain  297  acres  entry  of  said  Cox,  on 
Cox’s  creek  ;  which  two  entries  interfere  :  having  mu¬ 
tually  considered  the  dates  and  specialty  of  the  above 
entries,  do  award,  that  the  said  Smyth’s  entry  and  sur¬ 
vey,  so  far  as  they  affect  said  Cox’s  entry,  do  have  the 
preference  ;  and  that  the  said  Cox’s  entry,  so  far  as  it 
interferes  with  said  Smyth’s  entry,  be  of  no  further  va¬ 
lidity.” 

This  award  was  signed  and  sealed  by  the  arbitrators, 
on  the  28th  day  of  September  1785  ;  and  the  parties  in¬ 
dorsed  thereon,  that  they  agreed  to  the  award.  More¬ 
over,  Cox,  in  his  bill,  and  Smyth,  in  his  answer,  seem 
to  be  willing  to  abide  by  the  award  ;  and  the  court 
would  most  certainly  enforce  it,  were  it  not  materially 
defective  in  itself,  as  well  as  the  exhibits  to  support  it. 

Smyth’s  survey,  now  shewn,  is  dated  July  28th  1797* 


An  award  de¬ 
fective  and  un¬ 
certain,  will  not 
be  enforced  by 
a  court  of  chan¬ 
cery. 

In  afuit  foun¬ 
ded  on  an  entry, 
the  omilfion  to 
file  a  copy  of 
one  of  leveral 
entries  which  it 
calls  for,  is  fa¬ 
tal  to  it  j  pro¬ 
vided  the  entry 
omitted,  could 
have  luch  calls 
as  to  give  the 
entry  in  quef- 
tion  different 
portions,  one  of 
which  would  be 
entirely  off  the 
ground  covered 
by  another. 

(a)  May  18 lb. 
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And  although  it  is  proven  that  he  had  made  a  survey  or \ 
the  land  prior  to  the  award,  and  that  Cox  was  present, 
it  is  not  proven  that  it  was  laid  before  the  arbitrators  ;  or 
that  the  lines  thereof,  were  the  same  with  the  lines  of 
this  survey,  on  which  he  obtained  a  grant.  The  arbi¬ 
trators  determined  “  that  the  said  Smyth’s  entry  and 
survey,  so  far  as  they  affect  the  said  Cox’s  entry,  shall 
have  the  preference.”  Which  leaves  it  doubtful,  whe¬ 
ther  they  were  of  opinion,  that  Smyth’s  entry  and  survey 
covered  the  same  ground,  or  that  Smyth’s  claim  should 
have  the  preference,  so  far  only,  as  his  entry  and  survey 
were  conformable  to  each  other.  The  latter  is  the  most 
probable  ;  because  they  immediately  add,  u  that  the  said 
Cox’s  entry,  so  far  as  it  interferes  with  the  said  Smyth’s 
entry,  be  of  no  further  validity.”  And  certainly  the  lat¬ 
ter  meaning  is  the  most  rational  and  equitable. 

But  on  the  first  construction,  the  award  is  a  mere  nul¬ 
lity  ;  because  the  survey  alluded  to,  is  not  exhibited  : 
and  the  second  construction  is  equally  uncertain  ;  be¬ 
cause  it  does  not  give  any  precise  form  and  situation  to. 
Smyth’s  entry.  To  say  the  most,  it  only  unequivocally 
gave  sanction  to  Smyth’s  entry  ;  which  may  be  of  but  lit¬ 
tle  consequence,  as  he  has  the  elder  grant. 

The  court  is, therefore,  driven  into  the  investigation  of 
Cox’s  entry,  he  being  complainant  in  the  court  below. 
It  is  as  follows  :  “January  16th  1783,  David  Cox  enters 
297  acres,  on  part  of  a  treasury  warrant,  No.  10,047,  on 
the  waters  of  Cox’s  creek  ;  adjoining  his  pre-emption 
on  the  south-west,  and  Andrew  Vaughan  on  the  west, 
and  Zebulon  Collins  on  the  north-east  ;  to  extend  north¬ 
wardly  for  quantity.”  It  appears  that  David  Cox’s  pre¬ 
emption  was  surveyed  in  1781,  and  that  Zebulon  Col¬ 
lins’s  claim  was  surveyed  in  1782  ;  that  is  to  say,  prior 
to  the  date  of  Cox’s  entry  now  in  question. 

It  may  be  urged,  with  plausibility,  that  these  surveys 
were  intended,  and  that  Cox  has  sufficiently  established 
the  situation  of  the  north-eastern  and  south-western 
boundaries  of  his  entry  ;  more  especially,  as  Smyth  has 
not  put  their  notoriety  in  issue,  either  directly,  or  by  im¬ 
plication.  But  leaving  this  point  undecided,  it  will  only 
be  necessary  to  observe,  that  Cox’s  entry  also  calls  for 
a  Andrew  Vaughan,  on  the  west,  and  to  extend  north¬ 
wardly  for  quantity.”  This  entry  was  made  prior  to 
Y  aughan’t  survey;  therefore,  it  could  not  have  been  im 
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tended, that  the  entry  should  adjoin  the  survey;  and 
Vaughan’s  entry,  which  is  an  essential  part  of  Cox’s  en¬ 
try,  is  not  exhibited,  to  shew  that  Vaughan’s  survey  has 
been  made  agreeably  to  his  entry  :  so  that  Cox’s  eastern 
boundary,  or  rather  his  southern  boundary,  cannot  be 
ascertained.  Indeed,  it  seems,  that  “  to  adjoin  Andrew 
Vaughan  on  the  west,”  must  be  considered  as  the  first 
and  principal  call  in  Cox’s  entry,  which  formed  his  base  ; 
and  until  that  is  fixed,  it  cannot  be  ascertained  how  lar 
his  claim  ought  to  be  extended  northwardly  ;  and  dif¬ 
ferent  positions  of  Vaughan’s  entry  might  be  supposed, 
which  would  leave  out  the  whole  of  the  land  covered  by 
Cox’s  entry,  in  one  way,  which  would  be  covered  in  ano¬ 
ther.  This  being  the  case,  Cox’s  entry  must  be  con¬ 
sidered  as  uncertain  and  void. - Decree  affirmed. 


ROGERS  vs.  COLEMAN  an$  wife. 

THIS  cause  was  argued  by  Talbot,  for  the  appellant; 
find -by  Clay ,  for  the  appellee. 

Judge  Trimble,*  delivered  the  following  opinion  of 
the  court  -Coleman  and  wife,  exhibited  a  bill  in  the 
high  court  of  chancery,  in  Virginia,  against  John  Ro¬ 
gers,  to  litigate  and  ascertain  their  claim  to  certain 
slaves  and  land,  and  the  proceeds  thereof ;  and  against 
Thomas  Pollard,  who  had  purchased  the  land  of  Ro¬ 
gers,  and  was  indebted  for  a  part  of  the  purchase.  Ro¬ 
gers,  at  the  time  of  the  exhibition  of  the  bill,  was  a  resi¬ 
dent  of  Kentucky,  as  was  stated  in  the  bill ;  and  an  order 
for  his  appearance,  was  directed  by  the  chancellor  to  be 
published  according  to  the  statute  of  Virginia  in  such 
cases  provided. 

The  effects  of  the  defendant,  John  Rogers,  in  the 
hands  of  the  other  defendant,  Pollard,  were  stayed  and 
injoiaed  ;  and  the  record  and  proceedings  in  a  former 
suit  in  chancery,  wherein  said  Pollard  was  complainant, 
and  said  Rogers  was  defendant,  were  refered  to  as  a 
part  of  Coleman’s  bill. 

The  defendant,  Rogers,  not  having  entered  his  ap¬ 
pearance  to  the  suit  of  Coleman  and  wife,  the  bill  was 
taken  as  confessed,  as  to  him  ;  and  an  inquiry  was  cer¬ 
tified  to  a  court  of  common  law,  to  be  decided  by  a  ju- 

*  Abfcnt,  Ej?warps,  Ch.  J. 
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If  the  judg¬ 
ment  cif  a  After 
ftate  be  founded 
upon  the  ap¬ 
pearance  of  the 
defendant,  or 
the  ailual  fer- 
vice  of  procefs 
on  his  perl’on, 
the  judgment  is 
conclufive,  ex¬ 
cept  fo  far  only 
as  it  could  be 
impeached  in 
the  courts  of 
the  ftate  where 
it  was  given. 

But  where  the 
defendant  did 
not  appear,  and 
had  conllrudtive 
notice  only,  (as 
by  attachment 
or  publication) 
thejudgment  is 
not  conclufive, 
but  may  be  in¬ 
quired  into  and 
impeached. 

Whether  ara. 
ail  ion  at  com- 
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Rogers  ry,  whether  Larkin  Rogers  had  attained  full  age,  at,  or 
Coleman  and  before  his  death  ;  that  being  the  question  upon  which 
wiek.  the  claim  of  Mrs.  Coleman  depended.  The  jury  em- 
mon  law  ca  Panneled>  found  the  time  of  his  birth  only;  and  refu- 
be  fuftnned3"  sed  to  bnd  t^le  dme  of  his  death,  for  want  of  evidence, 
within  7  years.  This  verdict  being  certified  to  the  court  of  chancery, 
on  a  decree  of  a  Was  set  aside  by  the  chancellor,  and  another  inquiry  sent 

eery,  which  is  down  >  uPon  which  the  jury  found,  m  May  1802,  that 
liable  to  be  fet  Larkin  Rogers  was  a  minor  at  his  death.  Upon  this 
afide  on  the  ap.  verdict,  certified,  the  chancellor,  in  September  1 802,  pro- 

pearance  &  an-  ,  ,  .  r  r  ,  1  ,  . 

fwer  of  the  de-  nounced  a  decree  in  favor  of  the  complainants  ;  the  ap- 
fendant  within  pearance  of  the  defendant,  Rogers,  having  never  been 
that  time,  quere.  entered  to  this  suit;  which  decree,  according  to  the 
statute  of  Virginia,  might  be  opened  by  the  defendant, 
at  any  time  within  seven  years  next  after  the  decree  ren¬ 
dered,  (unless,  within  that  time,  in  the  case  of  an  absent 
debtor,  upon  his  return  to  the  country,  the  complainant 
should  serve  him  with  a  copy  of  the  decree  ;  in  which 
case,  twelve  months  from  the  service,  are  allowed  for 
appearing,  and  petitioning  to  have  the  cause  re-heard). 
Upon  this  decree,  thus  rendered,  Coleman  and  wife, 
within  the  seven  years,  commenced  an  action  in  the  Fay¬ 
ette  circuit  court,  of  this  state  ;  in  which  cause,  the  de¬ 
fendant,  Rogers,  offered  evidence  of  the  time  at  which 
Larkin  Rogers  died,  for  the  purpose  of  impeaching  the 
said  decree,  or  discharging  himself  from  the  action  ; 
which  evidence  that  court  refused  to  receive,  taking  the 
decree,  and  record  of  the  proceedings,  and  evidence  on 
which  it  was  founded,  as  conclusive  evidence  on  behalf  of 
the  plaintiff  in  the  action;  and  from  the  judgment  at 
common  law,  thus  rendered  upon  the  said  decree,  Ro¬ 
gers  has  appealed  to  this  court. 

If  it  had  been  a  decree  or  judgment  of  the  court  of  a 
foreign  country,  it  is  conceded,  that  evidence  to  im¬ 
peach  or  avoid  the  demand,  founded  thereon,  would 
have  been  admissible  ;  but,  as  it  is  a  decree  of  a  coitrt  of 
a  sister  state,  certified  according  to  the  constitution  of 
the  United  States,  and  the  act  of  congress  made  in 
pursuance  thereof,  it  must  be  inquired,  whether  the 
effect  given  to  it  by  the  court,  was  the  proper  one. 

The  constitution  of  the  United  States,  article  4th, 
section  1st,  declares  u  Full  faith  and  credit  shall  be  given 
in  each  state,  to  the  public  acts,  records,  and  judicial 
proceedings  of  every  other  state.  And  the  congress 
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may,  by  general  laws,  prescribe  the  manner  in  which  Ro™ 
such  acts,  records,  and  proceedings,  shall  be  proved,  and  Coliman  and 
the  effect  thereof.”  The  act  of  the  congress  of  the  Uni-  wife. 
ted  States,  passed  in  May  1790  (1  Vol.  L.  U.  S.  p.  115), 
prescribes  the  manner  of  the  authentication,  and  then 
declares,  “  The  said  records  and  judicial  proceedings, 
authenticated  as  aforesaid,  shall  have  full  laith  and  cre¬ 
dit  given  to  them  in  every  court  within  the  United  States, 
as  they  have  by  law  or  usage,  in  the  courts  ol  the  state 
from  whence  the  said  records  are  or  shall  be  taken.” 

How  far  the  judgments  of  the  courts  of  sister  states,  shall, 
when  admitted  as  evidence,  be  conclusive,  or  be  examin¬ 
able, is  highly  interesting;  and  it  is  desirable,  that  it  should 
be  settled  once  for  ail.  As  it  is  desirable, that  this  intend¬ 
ed  bond  and  cement  of  union,  should  be  regarded  in  the 
same  relative  strength  in  every  state,  we  have  looked 
into  the  decisions  of  the  courts  of  other  states  ;  from 
whence  it  appears,  unhappily,  that  the  decisions  in  all 
the  states,  are  not  in  unison.  We  cannot,  however,  give 
into  such  a  construction  of  the  constitution  of  the  United 
States,  when  using  the  expressions,  u  full  faith  and  cre¬ 
dit,”  as  would  assign  to  the  judgment  of  a  sister  state, 
no  greater  credibility,  nor  claim  from  us  any  greater 
faith,  that  the  language,  precepts,  and  commands  there¬ 
of,  were  orthodox,  according  to  the  immutable  principles 
of  justice,  than  if  it  were  the  sentence  of  a  foreign  hete  ¬ 
rogeneous  government.  Such  a  construction  would  make 
that  part  of  the  constitution,  a  mere  senseless,  dumb  ar¬ 
ticle.  With  a  guarantee  of  a  republican  form  of  go¬ 
vernment,  as  given  by  that  constitution  ;  with  one  com¬ 
mon  declaration,  as  to  the  rights  of  man  in  society  ; 
with  homogeneous  sentiments  of  general  jurisprudence  ; 
and  that  similarity  of  trial,  and  of  the  evidence  admissi¬ 
ble  on  that  trial,  which  prevails  in  the  states  ;  all  of  whom 
have  drawn  their  notions  of  justice  from  the  same  com¬ 
mon  source  ;  there  can  exist  no  just  cause  of  jealousy 
against  their  different  tribunals. 

To  give  such  faith  and  credit  to  the  records  abroad,  as 
they  would  have  at  home,  is  certainly  giving  them  “  full 
faith  and  credit.”  The  constitution  of  the  United  States 
can  require  no  more  ;  and  the  law  of  congress  on  the 
subject,  (whether  we  regard  the  effect  of  the  authenti¬ 
cation,  by  which  the  credit  and  faith  is  to  be  demanded, 
or  the  effect  of  the  contents  of  the  record)  can  mean  no 
more  nor  less. 
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Placing  the  judgments  of  sister  states  on  this  general 
equality  of  faith  and  credit,  throughout  the  union,  by 
saying  they  ought  to  be  examined,  opened,  or  impeach¬ 
ed,  only  in  that  degree  or  extent,  in  which  they  would  be 
impeached  in  the  state  in  which  they  were  rendered,  no 
difficulty  can  remain,  as  to  those  judgments,  where  the 
parties  had  a  fair  trial  of  the  merits,  by  actual  appearance 
and  litigation  ;  or  might  have  had,  by  reason  of  the  ser^ 
vice  of  trie  process  upon  th t  person  of  the  defendant,  he 
being  then  within  the  actual  jurisdiction  of  the  court. 

When  a  fair  trial  has  thus  been  had,  or  the  means  of 
a  full  investigation  have  thus  been  afforded,  it  would  not 
only  encourage  multiplicity  of  litigation,  and  excite  a 
disposition  to  abscond  after  suit  commenced,  before  the 
sentence  of  the  law  could  be  executed,  but  would  be  in 
violation  of-the  plain  intention  of  the  constitution  of  the 
conledeiated  governments, .to  suffer  the  judgments  agairi 
to  be  opened,  for  the  purpose  of  permitting  the  parties 
to  plead,  or  shew  in  evidence,  that  which  might,  and 
ought  to  have  been  opposed  to  the  rendering  of  judg¬ 
ment  in  tne  first  instance.  Such  judgments  ought  to  be 
conclusive,  and  enforced  without  inquiring  into  the 
grounds  of  them,  or  into  the  demeanor  of  the  court  or 
jury,  who  decided  them  ;  except  so  far  as  they  were  in- 
quirable  into  by  the  same  tribunal,  or  those  of  co-ordi¬ 
nate  powers,  in  the  state  from  whence  such  judgments 
are,  or  may  be  certified. 


But  how  far  judgments  and  proceedings,  founded  on 
certain  statutary  provisions,  are  conclusive,  and  how  far 
they  may  be  inquired  into  in  the  courts  of  the  same 
state,  will  often  be  subjects  of  difficulty* 

These  difficulties  must  increase,  where  the  defendant 
has  been  subjected  to  a  judgment,  without  any  service  of 
process  on  him  personally  ;  or  without  his  having  en¬ 
tered  an  appearance,  where  the  process  was  not  served 
upon  his  person  ;  as  in  the  cases  of  foreign  attachment ; 
or  of  constructive  service  of  process  ;  as  by  publication 
against  tne  defendant,  (a-s  in  the  present  case)  united 
with  an  attachment  or  sequestration  of  the  effects  of  the 
defendant,  or  without  it.  Where  the  trial  is  evidently 
exparte  ;  where  tne  fundamental  principles  and  notions 
of  a  trial,  have  been  only  colourably  observed  ;  and  the 
defendant  has  been  condemned  unheard,  and  without 
any  other  than  a  constructive  notice,  to  appear  and  gain- 
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say  the  demand ;  it  would  be  too  rigid  and  unjust,  to 
say  that  such  cases  were  contemplated  by  the  constitu¬ 
tion,  and  by  the  act  of  congress.  A  sentence  thus  ob¬ 
tained,  where  (to  use  the  language  of  a  great  judge) 
the  defendant  has  had  no  better  representative  than  a 
blanket,  or  a  log  ;  and  in  defiance  of  that  maxim,  u  hear 
both  parties,”  deserves  not  the  appellation  of  a  judg¬ 
ment  ;  it  seems  to  be  rather  a  silent  and  necessary  act  of 
the  court. 

These  cases  seem  to  have  been  generally  agreed,  by 
those  who  have  expressed  judicial  opinions  on  the  sub¬ 
ject,  to  form  exceptions  to  the  general  rule  ;  although 
their  reasons  have  not  been  entirely  satisfactory.  They 
have  considered  the  question  as  rather  confined  to  the 
particular  case,  and  state  regulation  in  each  individual 
case,  than  upon  principles  which  would  apply  equally  to 
all  eases  of  that  description. 

Iti  (Dallas’s  Reports,  p.  264,  1  Vol.)  Phelps  c 3  al.  vs., 
fiolker  al.  it  was  adjudged  by  the  supreme  court  of 
Pennsylvania,  that  a  judgment  in  a  foreign  attachment, 
in  the  state  ol  Massachusetts,  was  not  conclusive  evi¬ 
dence  between  the  same  parties  in  Pennsylvania ;  being 
considered  as  a  proceeding  in  rem ,  and  not  to  be  extend¬ 
ed  farther  than  the  property  attached  ;  it  is,  therefc**, 
said  by  chief  justice  M’Keam  the  articles  of  confedera¬ 
tion  ought  not  to  be  permitted  to  work  such  evident  in¬ 
justice,  and  'mischief,  as  those  contained  in  the  doctrine 
contended  for.on  the  other  side. 

In  the  case  of  Kibbe  vs.  Kibbe ,  decided  in  the  state  of 
Connecticut,  the  court  would  not  sustain  an  action  at  all, 
on  a  judgment  obtained  in  Massachusetts,  where  the  de¬ 
fendant  had  not  been  served  with  process  ;  saving,  how¬ 
ever,  that  full  credence  ought  to  be  given  to" the  judg¬ 
ments  of  courts  within  the  United  States  ;  where  both 
parties  were  within  the  jurisdiction  of  the  courts ,  at  the 
commencement  of  the  suit;  were  duly  served  with  pro¬ 
cess  ;  and  had,  or  might  have  had,  a  fair  trial. 

J urisdiction  of  the  courts,  is  spOken  of,  and  a  proper 
attention  to  that  subject,  will  furnish  an  easy  solution  of 
those  cases  where  the  party  was  not  served,  personally, 
with  process.  All  rights  are  growing  out  of,  or  attach¬ 
ed  to  the  person,  or  thingsj  which  are  the  subjects  of  pro¬ 
perty  :  and  the  jurisdiction  of  every  court,  must  attach, 
either  because  the  person  is  within  the  sphere  of  its  aw- 
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thority  ;  or  because  the  property  or  effects  of  the  per¬ 
son,  or  that  which  is  the  subject  matter  of  the  contro¬ 
versy,  is  within  that  sphere.  If  the  defendant  is  serv¬ 
ed,  within  the  proper  limits  of  the  state,  with  the  process 
of  the  court  of  that  state,  then  the  jurisdiction  attaches 
to  the  greater  and  most  comprehensive  subject ;  the 
the  lesser  is  included  :  the  right  which  issues  out  of  pro¬ 
perty,  or  the  person,  is,  and  ought  to  be,  conclusively  de¬ 
termined  and  obligatory  upon  the  parties,  wheresoever 
they  might  go  within  the  United  States.  The  action 
being  against  the  person,  the  judgment  of  his  being  con¬ 
cluded,  ought  to  be  as  transitory  as  his  person  ;  nor  ought 
he  to  be  permitted,  by  removal  of  his  person,  to  evade 
the  force  of  the  sentence. 

But  where  the  jurisdiction  attaches  only  in  rent*,  the 
judgment  cannot  rightfully  be  said  to  extend  beyond  the 
subject ,  and  bind  the  person  of  the  defendant,  not  only 
as  to  his  right  in  that  particular  thing ,  but  as  to  his  per¬ 
sonal  rights  generally.  The  utmost  extent  to  which 
such  a  judgment  could  be  claimed,  as  conclusive,  and  to 
be  enforced,  w^ould  be  within  the  territorial  limits  of 
that  state,  or  sovereignty,  which  rendered  the  judgment. 
Let  us  examine  the  consequences  to  which  a  contrary 
d®Wirine  would  lead.  If  the  submission  of  the  plaintiff 
to  the  jurisdiction  of  the  court,  and  obtaining  a  judg¬ 
ment  by  process  in  rem ,  shall  extend  that  judgment  be¬ 
yond  that  subject,  and  conclude  the  rights  of  the  defen¬ 
dant,  generally,  wheresoever  he  may  be,  without  the 
limits  of  that  state,  and  within  the  United  States  ;  what 
safe- guard  has  a  defendant  in  any  one  of  the  states,  a- 
gainst  a  plaintiff,  who  would  gratuitously  bestow,  in  his 
absence,  an  eagle,  or  a  blanket,  or  a  spoon,  for  the  pur¬ 
pose  of  obtaining  a  judgment,  by  specious  and  colourable 
testimony,  to  conclude  him,  by  a  judgment  to  a  large  a- 
mount,  to  be  sent  to  the  state  whereof  he  is  a  resident, 
duly  authenticated,  as  soon  as  the  time  has  expired, 
within  which,  by  the  lex  loci ,  the  judgment  or  decree 
might  be  opened  ? 

But  if  the  person  or  submission  of  the  plaintiff,  on  the 
one  part,  and  an  inconsiderable  subject,  to  which  the 
tight  of  the  defendant  is  said  to  attach,  either  rightfully 
or  colourably  only,  is  such  a  representation  of  the  par¬ 
ties  before  the  court,  as  to  give  the  sentence  general  ef¬ 
ficacy,  upon  all  the  personal  rights  of  the  defendant,  as 
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well  as  over  his  general  property,  to  be  enforced  with  Ro^ers 
blind  obedience,  by  every  court  in  the  union;  there  is  Coleman  and 
no  sound  distinction  to  be  taken  between  such  a  partial  wife. 
constructive  service  of  process  on  the  defendant,  and  a 
service  upon  him  by  a  publication  in  the  nexvspapers , 
and  church  or  court-house  doors ,  only  :  indeed,  the  lat¬ 
ter  constructive  service,  would  be  the  more  plausible  of 
the  two,  as  being  more  public,  and  more  likely  to  attract 
his  attention. 

If  the  regulation,  as  to  opening  the  decree  in  seven 
years,  will  do,  to  give  it  the  cloak  of  justice,  why  will 
not  seven  months  do  ? 

Thus,  one  state  may,  by  her  municipal  regulations, 
exercise  a  jurisdiction,  indirectly,  extra  territorium ,  and 
enforce  the  claims  of  her  own  citizens,  upon  the  persons 
of  the  citizens  of  the  rest  of  the  states,  barely  by  a  for¬ 
mal  application  to  one  of  the  courts  of  justice  of  a  sister 
state  ;  which  court  must  tamely  yield  to  the  conclusive 
evidence  in  the  certified  volume  of  ex  parte  testimony, 
and  a  sentence  thereupon. 

Whence  is  this  consolidating  principle  derived  ?  Is 
it  from  that  part  of  the  constitution  of  the  federal  go¬ 
vernment,  which  declares,  that  “  the  citizens  of  each 
state,  shall  be  entitled  to  all  the  privileges  and  immuni¬ 
ties  of  citizens  in  the  several  states”  ?  Or  from  that 
part  which  guarantees  to  each  state,  its  sovereignty, 
and  a  republican  form  of  government  l  (a)  (a)  Art.  IV, 

If  we  look  at  the  policy  of  congress  on  this  subject,  -  *  4na  4' 
with  respect  to  their  own  courts,  we  shall  find,  that  no 
suit  against  a  citizen  of  the  United  States,  shall  be  sus¬ 
tained  in  any  other  district  than  that  whereof  he  is  an 
inhabitant,  or  in  which  he  may  be  found  at  the  time  of 
the  service  of  the  process  ;  and  that  no  person  shall  be 
arrested,  or  held  to  bail,  in  any  other  district  than  that 
whereof  he  is  an  inhabitant  (&).  Neither  the  reason  (giv0!.  L, 
nor  the  spirit  of  the  constitution,  or  of  the  act  of  congress,  U,  s.  55. 
require  that  such  faith  and  credit  should  be  given  to 
these  sentences  of  courts,  as  to  be  absolutely  conclusive 
upon  the  defendant,  who,  although  named,  was,  in  fact, 
never  a  party,  but  by  forced  construction.  Such  a  con¬ 
struction  appears  most  favorable  to  the  harmony  of  the 
states,  and  to  the  promotion  of  public  justice,  which  were 
ends  intended  by  the  provisions  of  the  constitution,  f  he 
same  impartial  regard  to  justice,  which  secures  a  plain- 
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rog^.rs  tiff  against  oppression,  fraud,  and  accident,  by  receiving 
Coleman  and  the  record  as  full  evidence  against  a  defendent,  who  vo- 
'yiiFz.  limtarily  absconded  after  he  was  served  with  process, 
ought,  on  the  other  hand,  to  secure  a  defendant  from  a 
plaintiff,  who  knowingly  institutes  his  suit  against  his 
adversary,  when  absent,  and  procures  his  condemnation 
without  a  hearing. 

With  respect  to  the  case  now  before  the  court,  it  may 
be  observed,  that  greater  faith  and  credit  was  given  to  the 
record  in  the  court  below,  than  belonged  to  it  in  the  state 
of  Virginia.  There  it  was  inquirable  into,  within  seven 
years  from  the  time  of  pronouncing  the  decree  ;  and,  if 
inquirable  into  there,  it  certainly  was  inquirable  into  here : 
indeed,  it  would  seem  most  proper  to  expect,  that  the 
courts  of  common  law  would  not  sustain  an  action  at 
'  all,  within  the  seven  years,  upon  a  decree  which  was  by 

law  but  inchoate  and  inconclusive,  as  to  the  rights  ofv 
,  the  defendant,  and  only  interlocutory  in  its  nature.  If 

they  would,  the  multiplication  of  suits  would  be  the  con¬ 
sequence. 

Suppose  judgment  obtained,  in  an  action  of  debt,  up¬ 
on  this  conditional  foundation  ;  the  defendant,  within 
Y  the  time  limited,  petitions  and  opens  the  decree  ;  he 

must  then  file  his  cross  bill,  or  institute  a  proceeding  in 
nature  of  a  cross  bill,  to  be  relieved  from  the  common 
law  judgment  ;  and  if,  in  the  mean  time,  a  judgment  had 
been  obtained  here,  he  must  have  filed  his  bill  in  chan¬ 
cery,  for  relief  against  that.  The  objection  used  against 
an  examination  here,  is,  that  it  cannot  be  had  in  the 
same  manner  as  in  Virginia.  This  depends  upon  the 
will  of  the  plaintiff,  in  electing  a  court  of  common  law, 
or  of  chancery,  in  which  to  prosecute  his  suit.  If,  be¬ 
cause  he  chooses  the  common  law  side  of  the  court,  his 
evidence  is  to  be  conclusive,  then  plaintiffs  will  never 
elect  to  sue  in  chancery.  Thus  justice  must  be  adven¬ 
tured  on  the  cast  of  the  plaintiff’s  interested  will,  or  be 
sacrificed  as  a  burnt  offering  to  its  own  forms ;  the 
substance  will  be  made  to  yield  to,  and  follow  the  sha¬ 
dow. 

But  if,  by  that  argument,  it  were  intended,  that  even 
upon  a  bill  in  equity,  to  enforce  such  decree,  its  merits 
could  not  be  inquired  into  by  the  chancellor  here  ;  but 
that  the.  defendant  should  be  sent  to  the  very  court  in 
'lyhicli  the  original  proceeding  was  commenced  against 
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him  ;  then  it  amounts  to  the  position,  that  one  of  the 
state  sovereignties  has  no  po\ver  to  protect  her  citizens 
from  the  unjust  demands  set  up  ex  parte,  against  them 
in  the  courts  of  any  one  of  the  states  ;  and,  that  the  citi¬ 
zens  of  all  the  states  may  be  drawn  within  the  vortex 
of  one  state  jurisdiction,  to  litigate  and  defend  their 
rights. 

This  court  is  not  called  upon,  by  the  assignment  of  er¬ 
ror,  to  determine  whether  the  record  of  the  proceedings 
and  decree,  in  Virginia,  would  have  supported  an  ac¬ 
tion  of  debt,  or  on  the  case  ;  but  only,  whether  the  de¬ 
fendant  below,  ought  to  have  been  permitted  to  go  into, 
and  impeach  the  merits  of  the  decree  ;  or  if  the  said  de¬ 
cree  was  final  and  conclusive  evidence. 

Considering  the  decree  as  made  without  personal  ser¬ 
vice  of  the  process,  and  without  the  appearance  of  the 
defendant  to  the  suit ;  as  a  proceeding  in  rem  ;  or  as  a 
proceeding  under  the  statute  of  Virginia  ;  the  record  was 
hot  conclusive  between  the  parties  ;  the  defendant  in  the 
court  below,  ought  to  have  been  permitted  to  impeach 
it.- — —Judgment  reversed. 
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MORRISON  vs.  CLAY.*' 

MORRISON,  the  appellant,  exhibited  his  bill  against 
Edward  West,  Henry  Clay,  and  others  ;  praying,  among 
other  things,  for  an  injunction,  and  for  relief  against  a 
judgment  at  law,  obtained  against  him  by  the  defendant, 
Clay. 

It  appears  that  the  complainant  and  George  Man- 
sel,  entered  into  a  contract  with  Edward  West,  who 
claimed  to  be  the  inventor  of  a  machine  for  cutting,  and 
for  cutting  and  heading  nails,  for  the  purchase  of  the 
said  invention  ;  reserving  to  West,  the  right  of  using 
the  machine  in  Kentucky ;  for  which  machine  they 
agreed  to  give  him  the  sum  of  nine  thousand  three  hun¬ 
dred  and  seventy-five  dollars.  West,  on  his  part, 
agreed  to  proceed,  without  delay,  to  the  city  of  W ash- 
ington,  and  obtain  patents  for  his  invention,  and  assign 
the  same  to  Morrison  and  Mansel. 

Morrison,  Mansel,  and  West,  afterwards,  on  the - 

day  of  September  1802,  entered  into  a  new  contract,  and 

f  Abfent,  Judge  Bibb, 


Ifon  account 
of  a  contract 
between  A  and 
B,  A  gives  his 
bond  to  C,  who 
is  a  creditor  of 
B,  A  cannot  be 
relieved  from 
this  bond,  be- 
caufe  of  a  fraud 
committed  by  B 
in  his  contract 
with  A  j  pro¬ 
vided  C  were 
not  in  collufion 
with  B,  nor  o- 
therwile  con¬ 
cerned  in  the 
fraud — Com. 
Rep.  4. 
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Morrison  annulled  the  first  one.  By  this  second  contract,  it  was 
Clay  agreed,  that  West,  Morrison,  and  Mansel,  should  be¬ 
come  partners  in  the  machine  ;  and  the  said  Mansel 
and  Morrison  were  to  pay  two-thirds  of  the  original 
price  ;  and  that  in  making  those  payments,  they  should 
have  credit  for  the  amount  of  certain  debts  ol  West’s, 
settled,  or  to*  be  settled,  by  them,  with  his  creditors. 
Peacock,  Wrenshall,  and  Co.  for  whom  Clay  was  attor¬ 
ney  and  agent,  had,  previous  to  that  time,  obtained  a 
judgment  for  a  considerable  sum,  against  the  said  West 
and  Jesse  Guthrie.  In  the  treaty  concerning  the  second 
contract,  West  insisted  that  Morrison  should  settle  this 
debt  in  particular,  to  which  Morrison  agreed  ;  and  for 
that  purpose  he  went  in  quest  of  Clay,  and  when  he  met 
with  him,  made  a  proposition  to  Clay  to  settle,  or  pay 
him  the  amount  of  West’s  debt  to  his  principals,  in  land. 
This  proposition  was  rejected  by  Clay  :  Morrison  then 
,  proposed  paying  it  in  land,  and  money,  in  certain  pro¬ 

portions,  upon  a  credit ;  to  which  proposition  Clay  as¬ 
sented  ;  and  they  went  together  to  John  Bradford’s, 
where  Morrison  gave  Clay  his  bond  for  271  /•  14s.  6 d- 
in  money,  arid  also  his  bond  for  271/.  145-  6d,  payable 
^  in  certain  lands  ;  and  Clay  thereupon  executed  to  West 

'  ,  >  and  Guthrie,  a  release  of  the  judgment  obtained  by  Pea¬ 

cock,  Wrenshall,  and  Co.  against  therm'  And  the  se¬ 
cond  article  of  agreement  recites,  (among  other  consi¬ 
derations)  that  in  consideration  of  Morrison’s  u  having 
settled  with  Henry  Clay,  attorney  for  Peacock,  Wren¬ 
shall,  and  Co.  a  debt  due  by  said  West,”  &c.  the  contract 
between  them  had  been  entered  into  ;  from  which  it 
appears  that  Morrison  received  a  credit  for  the  amount 
of  the  debt  so  settled  ;  and  that  West  was  discharged 
therefrom. 

Clay  threatening  to  sue  Morrison  on  those  bonds,  he 
confessed  judgment,  and  filed  his  bill  for  relief  against 
the  same.  The  grounds  of  equity  alleged  in  the  bill, 
were,  that  the  consideration  had  failed,  in  as  much  as  a 
Mr.  Perkins  had  previously  invented,  and  obtained  a 
patent  for  a  nail  cutting  machine,  constructed  on  the 
same  principle  of  West’s  ;  and  that  in  fact,  West’s  was 
not  a  new  discovery  ;  and  that  neither  he,  nor  his  as¬ 
signees,  could  have  the  benefit  of  the  machine  ;  and  that 
West  had  practised  a  fraud  on  Morrison  and  Mansel^ 
in  having  denied  that  Perkins’s  machine  was  constructed 
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upon  the  same  principle  with  his  own,  when  he  knew  it  Mormon 

.  to  be  so  constructed.  Clay. 

Clay,  in  his  answer,  admits  having  knowledge  that 
Morrison  had  undertaken  to  pay  West’s  debt  to  Pea¬ 
cock,  Wrenshall,  and  Co.  for  whom  Clay  was  agent ;  and 
that  in  fulfilment  of  that  agreement,  he  had  executed 
him  the  bonds  in  question  ;  in  consideration  whereof, 
he  released  the  original  debt  and  judgment ;  but  he  de¬ 
nied  that  he  had  any  knowledge  of  the  fraud  alleged  to 
be  committed  by  West,  in  having  denied  the  interfe¬ 
rence  of  Perkins’s  machine.  He  denied  also,  that  he 
was  present  at  the  making  of  the  second  contract  oetween 
Morrison,  Mansel,  and  West,  or  that  he  was  privy 
thereto,  otherwise  than  his  having  understood,  that  in 
consequence  of  that  contract,  Morrison  was  to  satisfy 
West’s  debts,  or  procure  his  discharge  therefrom. 

Morrison’s  injunction  was  dissolved,  on  motion  ;  from 


which  he  appealed  to  this  court. 

Bledsoe  and  Talbot,  for  the  appellant — Contended 
that  West  had  committed  a  fraud  on  Morrison  ;  and  that 
the  second  contract  was  also  entered  into  by  Morrison, 
under  false  impressions  made  by  West.  In  this  branch 
of  the  argument,  they  cited  2  Powell  on  contracts,  195-6 
—3  P.  Will.  On  the  remaining  branch  of  the 


May 


cause,  they  proceeded  as  follows  : 

If  Morrison  is  entitled  to  be  relieved  from  this  con¬ 
tract,  against  West,  he  is  entitled  to  the  same  relief 
against  Clay.  Clay  is  to  be  considered  in  no  other  light 
than  as  the  assignee  of  West ;  and  an  assignee  takes  a  bond 
subject  to  all  the  equity  attached  to  it  in  the  hands  of  the 
assignor.  The  principles  of  the  mercantile  law,  which 
protect  mercantile  paper  from  latent  equities  ,  cannot  ap¬ 
ply  to  this  case.  The  case  of  Drake  vs.  Johnson  («),  (a) 
shows  that  those  principles  do  not  extend  to  bonds  in  this 
country.  The  consideration  to  Morrison,  for  entering 
into  this  contract,  and  giving  these  bonds,  was  his  con¬ 
tract  with  West,  and  the  probable  emolument  arising 
from  the  patent  right.  These  have  totally  failed  :  and 
no  benefit  ever  can  arise  to  Morrison  from  that  contract. 

It  cannot,  therefore,  be  equitable,  that  Morrison,  who 
has  been  defrauded  by  West,  should  be  compelled  to  pay 
the  debts  of  West.  Clay  knew  of  the  consideration  for 
entering  into  this  contract.  It  was,  therefore,  as  much 
his  duty  to  see  that  West  was  acting  fairly,  as  it  was  the 
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Morrison 

•vs. 

Cla  r. 


duty  of  Morrison.  If  he  did  not  discover  the  frauds 
and  one  was  in  fact  committed,  he  must  bear  the  loss  of 
that  part  oi  the  contract  which  would  have  enured  to 
his  benefit. 

That  Morrison  gave  the  bonds  in  question  directly  td 
Clay,  cannot  alter  the  case.  It  was  given  by  Morrison* 
under  an  impression,  that  he  had,  in  the  purchase  of  the 
patent  for  making  nails,  received  a  valuable  considera¬ 
tion  therefor ;  but  in  this  he  was  mistaken,  and  is  there¬ 
fore  entitled  to  relief. 

The  giving  a  new. bond  to  an  innocent  person,  on  ac¬ 
count  of  a  contract  in  which  the  obligor  was  defrauded, 
but,  at  the  time  of  giving  the  bond,  was  ignorant  of  that 
fraud,  does  not  render  the  bond  obligatory ;  but  The 
obligor  is,  notwithstanding,  entitled  to  relief.  Such  was 
the  decision  of  this  court,  in  the  case  of  Pile  vs.  Shannon * 


(a)  ArJc  53. 


zS 


c.  (a). 


A  case  which  the  court  will  recollect  is  reported  in 
one  of  the  English  reporters,  in  which  the  indorser  of  a 
bill  of  exchange,  which  had  been  protested,  gave  his  note 
to  the  holder,  for  the  amount,  under  the  impression  that 
he  was  liable.  It  was  afterwards  discovered  that  the 
holder  of  the  bill  of  exchange,  had  delayed  proceeding 
on  it,  &c.  so  as  to  discharge  the  indorser.  Upon  this 
being  made  appear,  the  indorser  was  relieved  from  his 
note.  This  was  a  case  of  mercantile  paper,  and  shows 
that  a  change  of  paper  security,  when  there  is  no  actual 
consideration  passing,  does  not  better  the  situation  of  the 
one,  nor  impair  that  of  the  other.  So  in  the  case  of 
(■b)  Pr.  Dec.  Bibb  vs.  Prather ,  Smiley ,  and  Morehcad  (£),  Bibb 
*58*  was  relieved  from  his  bond,  given  to  Prather  and  Smi¬ 

ley,  on  account  of  the  fraud  of  Morehead. 

May  lyb  and  Hardin  and  Clay,  for  the  appellee — Contended  that 
there  was  no  fraud  on  the  part  of  West  :  but  if  Morri¬ 
son  would  have  been  entitled  to  be  relieved  from  tho 
first  contract,  that  the  second  was  a  confirmation  of  it. 
On  these  points,  they  cited  2  Powel  on  contracts,  143 — 
2  Vern.  423 — 2  Powel  on  contracts,  163 — 3  Pr.  Wms* 
0.93-4 — 1  Pr.  Wms.  727 — 1  Wilson,  286. 

On  the  other  point,  they  proceeded — But  if  Morri¬ 
son  should  be  entitled  to  relief  against  West,  he  cannot 
be  against  Clay  ;  or  in  other  words,  against  WrenshallT 
Peacock,  and  Co.  for  whom  Clay  is  a  trustee.  Clay  is 
cot,  in  fact,  the  assignee  of  W est ;  and  cannot,  therefore,. 


425 


SPRING  TERM,  1808. 


be  affected  by  the  doctrine  of  assignments.  He  was  an 
Original  contracting  party  with  Morrison,  and  must  be 
entitled  to  the  benefit  of  that  contract,  unless  it  be  im¬ 
peached.  It  is  not  upon  mercantile  principle»that  we 
claim  a  right  to  recover  ;  but  upon  the  well-s^raed  prin¬ 
ciples  of  the  common  law,  that  Clay,  for  Wrehshall,  Pea¬ 
cock,  and  Co.  gave  to  Morrison,  a  valuable  considera¬ 
tion  for  these  bonds;  That  consideration  was  the  release 
of  their  judgment  against  West  and  Guthrie.  That  re¬ 
lease  was  given,  and  was  made  complete,  when  those 
bonds  were  executed.  This  was  the  consideration  which 
Morrison  stipulated  for,  and  which  he  received ;  and 
whether  he  could  make  that  release  operate  beneficially 
to  himself,  or  not,  is  immaterial-^it  was  a  loss  to  us  t 
and  the  loss  of  one  party,  is  as  valuable  a  consideration, 
in  law,  as  the  gain  of  the  other. 

Clay  never  entered  into  any  contract  with  West  on 
this  subject ;  he  does  not  claim  under  West  ;  and  can¬ 
not,  therefore,  be  affected  by  any  equity  which  may  ex¬ 
tend  to  West.  The  contract  with  West,  may  have  been 
the  cause  of  Morrison’s  contract  with  Clay,  but  it  was 
not  the  consideration. 

It  is,  however,  said  that  Clay  had  notice  of  the  con¬ 
tract  between  West  and  Morrison,  and  should,  therefore, 
be  affected  by  West’s  fraud.  That  Clay  had  notice  of 
the  contract ,  may  be  admitted  ;  but  it  is  not  pretended 
that  Clay  had  any  knowledge  of  the  fraud  of  West,  if 
any  were  practised.  And  notice,  to  affect  a  third  per¬ 
son,  must  be  a  notice  of  the fraud ,  not  notice  of  the  con¬ 
tract  only. 

The  case  of  Pile  vs*  Shannon ,  fd’c.  has  been  re¬ 
lied  on  by  the  other  side.  That  case  cannot  be  law. 
The  court,  in  that  decision,  place  a  strong  reliance  upon 
there  being  no  new  consideration  passing  between  the 
parties,  upon  giving  the  new  bond.  But  this  is  surely 
fallacious.  The  giving  further  day  of  payment,  and 
taking  another  kind  of  property,  must  have  been  deem¬ 
ed  beneficial  to  the  obligor,  or  he  would  not  have  enter¬ 
ed  into  it.  Postponement,  is,  in  itself^  a  valuable  con¬ 
sideration  in  law.  .But  if  there  could  be  any  doubt,  as 
to  the  consideration  being  beneficial  to  the  obligor,  there 
can  be  none,  but  that  there  was  injury  to  the  obligee,  irt 
that  case.  He  gave  up  the  old  bond,  which  lie  held  by 


Morrison 

Ciay; 

J 
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Morrison  assignment,  and  by  so  doing,  he  lost  his  recourse  against 
Cl^y.  tne  assignor' 

This  decision,  when  it  places  a  reliance  upon  the  ab¬ 
sence  dt  a  new  consideration  passing  to  the  obligor,  at 
giving  me  new  bond,  is,  in  principle,  opposed  to  other 
decisions  of  this,  and  other  courts.  It  has  uniformly 
been  held,  that  if  an  obligor  induces  a  third  person  to 
take  an  assignment  of  his  bond,  under  an  assurance  that 
it  will  be  paid,  he  thereby  bars  himself  of  all  legal  and 
equitable  objections  against  the  payment.  Such  is  the 
decision  of  this  court,  in  the  case  of  Short  vs.  Jackson 
(*)  I>r.  Dec.  and  Toung  (a)*- — and  in  the  case  of  Duncan  vs.  Snell  (£) 
224, 225.  — So  also,  is  the  decision  of  the  court  of  appeals  of 

{b)  Pr.  Dec.  yirgjnia^  jn  the  cases  of  Buckner ,  fsfe.  vs.  Smith ,  fife.  1 
J/5'  Wash.  299 — and  in  the  case  of  Hoomes  vs.  Smock,  ibid 

389.  In  none  of  those  cases,  was  there  any  new  con¬ 
sideration  passing  to  the  obligors,  at  the  doing  of  the 
act,  which  barred  them  of  their  defence  against  an  inno- 
,  cent  third  person. 

But  if  the  case  of  Pile  vs.  Shannon ,  fife,  should  he 
considered  to  be  law,  it  is  clearly  distinguishable  from 
the  present.  There,  Meriwether  held  the  first  bond, 
subject  to  the  latent  equity.  But  Clay,  in  this  case,  ne- 
►  ver  held  any  bond,  or  contract,  that  subjected  him  to  the 

equity  against  West. 

If  the  case  of  Bibb  vs.  Prather ,  Smiley ,  and  More- 
head,  is  in  any  respect  contrary  to  the  doctrine  here  con¬ 
tended  for,  it  deserves  to  be  ranked  with  the  case  of 
Pile  vs.  Shannon ,  fife.  But  an  examination  of  the  re¬ 
cord  in  that  case,  will  shew,  that  Prather  and  Smiley 
were  connected  with  Morehead,  in  that  part  of  the  con¬ 
tract  with  Bibb,  and  therefore,  subject  to  all  the  equities 
attached  to  that  contract,  and  were  not  innocent  third 
persons. 

The  same  answer  may  be  given  to  the  other  case  re¬ 
ferred  to  by  the  counsel  for  the  appellant  ;  that  the  par¬ 
ties  to  the  contract  complained  of,  and  no  others,  were 
before  the  court ;  consequently,  a  material  misrepresen¬ 
tation,  or  mistake,  in  any  part  of  the  transaction,  was 
properly  inquirable  into  at  any  time. 

But  if  Clay  were  to  be  considered  in  the  light  of  an 
assignee  of  West,  yet  Morrison  could  not  be  relieved 

*  Same  point  decided  in  Uamtfiotidv s,  M'Cullon ,  October  1793—iSte  Littell7* 
principles  of  law  and  equity,  18, 


L 


SPRING  TERM,  1808. 

from  these  bonds,  for  he  induced  Clay  to  accept  them  : 

and  is,  therefore,  within  the  principle  of  the  decisions 
just  cited  on  that  point. 

Upon  the  general  principles  of  equity,  the  complain¬ 
ant  cannot  succeed.  Clay  stands  before  the  court,  with 
the  law  in  his  favor,  and  with  equal  equity.  The  law 

Jn^st*her^orf  Prevail,  and  Morrison  must'have  his  re¬ 
lief,  it  entitled  to  any,  against  West. 

If  you  say,  that  Wrenshall,  Peacock,  &  Co.  through 
Clay,  are  not  to  have  the  benefit  of  these  bonds,  and  you 
set  aside  the  contract ;  you  have  it  not  in.  your  power',  to 
reinstate  them  in  their  former  situation.  Their  iudtr- 
ments  against  West  and  Guthrie  are  satisfied.  Admit- 

a  proper  suit  by  them 
agamt  West  and  Guthrie,  have  the  release  given  tip  •  vet 
that  release  destroyed  the  lien  upon  their  property  and 

intermediate  purchasers,  under  them,  will  hold  against 
the  judgment.,  ° 

.  JT  whi,ch  has  elapsed,  in  which  the  collection 
as  been  delayed,  cannot  be  recalled  ;  and  intermediate 

changes  of  circumstances,  cannot  be  investigated,  nor 

provided  against.  Chancery  will  never  set  aside  a  con- 
tract,  where  innocent  third  persons,  having  the  law  in 
their  favor,  would  be  affected  thereby  }  unless  they  can 
be  placed  in  their  former  situation, 

‘f  <1U,CSV-°*  haS  latel>' been  (lec'clf;<l  in  our  favor,  by 
the  federal  district  court  of  this  state,  in  the  case  of 

Manselys.  Boy ee  and  M'Calmii,  on  another  branch  of 
the  contract  relating  to  this  patent  right.  The  decision 
IS  court,  pronounced  a  few  days  since,  in  the  case  of 
Davis  vs .  Pay  ton 9*  is  also  in  point  for  us. 

*  DAVIS  vs.  PAYTON. 

etelrffewlata'JM.  ^  anii  TnviS  ^*vi**in  wI"cl>  he  fated 

were  Ce  toS  tl  v"“  •*#  &C'.and  ri«ht  <-»  '»«,  which 

Britain  •  .1 r  ;  >  captain  m a  Virginia  regiment,  in  the  late  war  with  Great 

fled  n:tth*\kr  3  la!<1  fc-iee,  and  waeeS 

Jefa  Da™  his  bL  ff’ ifT ? 

faid  fefl'-  and  Trovic  n.  ■  -  ,  0  and  >  in  t*le  <ar^e  month,  the 

med  him,  thar  he' hi 

further’  charged,  that  j'effe  DaviTih 'fia  JU^nt  00  *hi.* . bond  •  T  h=  hill 
nor  entitled  to  pay  aTfich  ’that  3  in  » ‘ervice, 

bill  n!  ;c-  h  The  anfwer  denied  the  ground  of  equity  fet  up  in  the 
argued  by  mcklifa  Ke’^Uantf V0;  °f  ^  C0WPUinanC*  The  caufewav 
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Talbot,  in  reply.— As  to  the  last  point ;  shall  Clay,  for 
procuring  a  bond  from  Morrison,  run  off  with  the  mo¬ 
ney,  when  Morrison  has  received  no  consideration  for 
it  ?  He  can  have  no  better  claim  to  hold  it,  than  the  in¬ 
nocent  purchaser  of  a  stolen  horse,  would  have.  1  he 

case  of  Pile  vs.  Shannon,  fife,  is  in  point  for  us.  1  here 
Meriwether  was  an  innocent  purchaser.  He  had  taken 
a  bond  to  himself ;  given  a  further  day  of  payment ;  and 
stipulated  for  a  different  kind  of  property.  Jet,  when 
Pile  discovered  the  fraud  practised  on  him  by  Darnel, 
he  was  relieved  against  this  bend  to  Meriwether.  That 
was  a  decision,  not  lightly  given.  It  was  re-argued, 
re-considered,  and  adhered  to.  It  was  a  decision,  bot¬ 
tomed,  not  upon  the  act  of  assembly  relative  to  as¬ 
signments,  but  upon  the  broad  principles  of  morality, 
justice  says,  no  man  shall  be  compelled  to  pay,  without 
receiving  an  adequate  consideration.  The  English  pre¬ 
cedents,  lay  it  down  as  a  rule,  that  an  equity  will  go 
along  with  the  subject,  into  the  hands  of  every  assignee, 
how  remote  he  may  be,  except  m  the  cases  of  mercan- 
paper  i  and  the"  giving  mercantile  paper,  is  a  waiver 
of  every  equity,  except  between  the  contracting  par 
• 

1  Morrison  has  received  no  consideration  for  Jese 
bonds.  He  cannot,  therefore  be  compelled  to  pay  them, 
unless  he  has  waived  his  equity.  The  giving  the  bond 
to  Clay,  was  no  waiver  of  that  equity  ;  for  Morrison 
was  then  ignorant  of  the  fraud  practised  on  him.  No 
confirmation ;  no  new  secury;  can  waive  an  equity, 
when  made  under  the  same  false  impressions  which  pr 

cluced  the  original  contract.  r,» 

This  feature  will  distinguish  the  case  of  Pile  vs.  Shan-, 
non,  cs?c.  and  this  case,  from  the  case  of  Short  vs.  Jacs- 
sonand  Young,  and  the  others  cited  on  the  same  part. 
In  each  of  those  cases,  the  obligor,  when  he  gave  the 
assurance  to  pay,  was  fully  acquainted  with  his  equity, 
pnd  should  then  have  set  it  up  ;  and  his  not  doing 

Thz  Chief  Tustice,  delivered  the  opinion  of  the  court  ;  by  which  the 
dJee  was  revirftd,  on  the  queftions  of  fact  in  the  cause.  The  op, men. 

however,  contained  the  following  remark  •.  „ 

“  Were  the  ftatements  true,  as  they  relate  to  the  appell^  ,  J  » > 
hl,hlv  unjuft  and  iniquitous,  to  affeft  the  right  ot  Travis,  in  conlequence 
ShlShe  had  colluded  ’with  the  laid  JeiTc  and  had  pamc  fated  a 
his  fraud  :  of  this,  or  ofhis  even  being  prefent  at  the.  original  contnet, .the 
js  not  the  flighted  fhadow  of  evidence.  Therefore,  if  the  ap?e  c  ‘  > 
drefs,  he  could  only  be  relieved  againft  JeiTe  Davis.’ 
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so,  would  have  been  a  fraud  upon  the  assignee,  if  there¬ 
after  he  could  have  availed  himself  of  it. 

If  the  chancellor  sets  aside  the  contract  of  Morrison 
and  West,  for  the  fraud  of  the  latter,  he  will  also  direct 
the  release  given  by  Clay,  as  the  attorney  and  agent  of 
Wrenshall,  Peacock,  and  Co.  to  West  and  Guthrie,  to 
be  delivered  up.  It  is  true  they  must  be  before  the  court 
for  that  purpose,  and  can  be  brought  before  the  court 
before  the  final  decree  is  pronounced,  when  complete 
justice  can  be  done  to  the  parties.  If  Clay  apprehended 
that  West  and  Guthrie’s  circumstances  had  been  im¬ 
paired,  since  the  giving  of  the  release,  he  should  have  a- 
verred  it  in  his  answer,  and  thereby  put  it  in  issue.  He 
has  not  done  so.  That  circumstance  is,  therefore,  to  be 
totally  disregarded,  in  making  a  decree  in  this  cause. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 
After  stating  the  case,  as  above,  he  proceeded — 

Several  questions  have  been  argued  at  the  bar ;  such  as, 
first,  whether  the  first  contract  was  fraudulent  on  the 
part  of  West ;  second,  whether  the  second  was  fraudulent ; 
or  whether  it  operated  as  a  waiver,  on  the  part  of  Mor¬ 
rison,  to  all  objections  on  account  of  Perkins’s  machine. 

It  is  not  necessary  to  decide  these  questions,  either 
way  ;  for  Clay  cannot  be  affected  thereby :  unless,  in¬ 
deed,  he  had  been  guilty  of  fraud,  or  collusions,  or  was 
particeps  criminis  with  West,  of  which  there  is  no  proof. 

The  arguments  on  the  part  of  the  appellant,  have  rest¬ 
ed  upon  premises  assumed,  which  have  no  foundation  in 
fact  or  in  law. 

They  have  gone  upon  the  ground,  that  the  considera¬ 
tion  that  passed  between  Morrison  and  West,  inducing 
Morrison  to  enter  into  the  contract  with  him,  was  the 
consideration  of  the  bonds  given  by  Morrison  to  Clay ; 
or  in  other  words,  that  the  nail-cutting  machine  sold  by 
West  to  Morrison  and  Mansel,  was  the  consideration, 
moving  between  Morrison  and  Clay,  in  the  contract  be¬ 
tween  them.  Hence,  it  is  argued,  that  the  consideration 
between  Morrison  and  West  (that  is,  the  nail-cutting 
machine)  having  failed,  the  consideration  between  Mor¬ 
rison  and  Clay,  has  failed;  and  that  the  bonds  or  judg-> 
ment  founded  thereon,  ought  to  be  relieved  against. 

But  it  is  obvious,  that  the  consideration  moving  be¬ 
tween  Clay  and  Morrison,  was  entirely  different.  The 
consideration  given  by  Clay,  was  the  release  or  discharge 
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of  the  judgment  against  West  and  Guthrie,  at  Morri¬ 
son’s  request ;  and  the  consideration  moving  from  Mor¬ 
rison  to  Clay,  for  the  release,  was  the  execution  of  the 
bonds  in  question.  This  consideration  moving  from 
Clay  has  not  failed,  nor  has  any  fraud  been  practised  by 
him  ;  and  the  consideration  is  sufficient  in  law  and  equi¬ 
ty  to  support  the  contract. 

As  to  what  induced  Morrison  to  offer  his  bonds  to 
Clay,  in  consideration  that  he  would  release  his  debtor, 
it  is  nothing  to  the  purpose.  It  is  a  subject  with  which 
Clay  had  nothing  to  do,  and  he  was  not  bound  to  take 
notice  of  it. 

Although  the  contract  between  Clay  and  Morrison, 
may  have  been  occasioned  by  the  contract  between  Mor¬ 
rison  and  West,  yet  the  contracts  were  wholly  distinct.. 
Clay  was  neither  party  nor  privy  to  the  contract  between 
West  and  Morrison.  The  contract,  as  between  Clay, 
and  Morrison,  was  original — -not  derivative. 

It  has  been  urged,  that  an  assignee  of  a  bond,  both  at 
common  law  and  by  the  act  of  assembly,  tak  es  it  sub¬ 
ject  to  all  the  equity  attached  to  it  in  the  hands  of  the  ori¬ 
ginal  obligee.  .  . 

But  how  can  the  doctrine  apply  to  this  case  ?  If  Clay 
is  an  assignee,  it  may  be  asked,  who  is  the  assignor  ? 
Morrison  cannot  be,  for  he  is  the  original  obligor  in  the 
bond  ;  and  Clay  himself  is  the  original  obligee,  and  can¬ 
not  therefore  be  assignee.  This  will  shew  that  the  case 
is  not  within  the  act  of  assembly,  and  that  it  must  de¬ 
pend  on  other  principles. 

But  how  does  the  common  law  principle  apply  ?  It 
was  held  that  the  assignee  should  take  the  bond  subject 
to  every  objection  which  might  have  been  made  to  it  in 
the  hands  of  the  assignor,  or  obligee  ;  because  it  was  as¬ 
signable  in  equity  only,  and  the  assignee  had  to  come  in¬ 
to  equity  as  complainant,  to  have  the  benefit  of  it.  There 
the  defendant  had  the  law  on  his  side,  and  his  equity  be¬ 
ing  equal,  he  must  prevail.  Clay  is  neither  assignee, 
nor  is  he  asking  relief  as  complainant  in  equity.  N ei¬ 
ther  the  common  law  principle,  nor  the  act  of  assembly 
relating  to  the  assignees,  can  affect  the  case  ;  because; 
Clay  takes,  not  as  assignee, but,  as  has  been  before  shewn,  as 
an  original  contracting  party,  upon  a  consideration  dis¬ 
tinct  from  the  consideration  passing  between  Morrison 
and  West,  attempted  to  be  set  up  as  the  ground  of  equity* 
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Tire  case  of  Pile  vs.  Shannon ,  &e.  (a),  in  this  court, 
has  been  greatly  relied  on  by  the  counsel  for  the  appel¬ 
ant,  to  prove  that  the  bondshaving  been  executed  to 
Clay,  m  consideration  of  his  discharging  his  original 
debtors,  cannot  help  his  case  ;  and  that  he  must  be  sub¬ 
ject,  nevertheless,  as  if  the  bonds  had  been  originally 
given  to  West,  and  by  him  assigned  to  Clay. 

It  is  very  doubtful,  whether  that  case,  to  its  full  ex¬ 
tent, xan  be  supported  upon  principle.  It  is,  however, 
not  like  this  case.  In  that  case,  Meriwether,  who  held 
a  bond  on  Pile,  as  assignee,  surrendered  the  bond,  and 
took  from  him  a  new  bond,  varying,  in  some  respects, 
tne  payment;  which  new  bond  came  to  Shannon  by  as¬ 
signment.  Pile  having  an  equity  against  the  old  bond, 
was  held  not  to  have  lost  that  equity,  by  taking  it  up 
from  Meriwether^  and  executing  in  lieu  thereof,  a  nevv 
one  ;  and  he  was  relieved. 

If  the  case  can  be  supported  upon  any  thing  like  prin¬ 
ciple,  It  must  be  on  these  grounds  :  that  the  original 
bond  was  once  affected  with  the  equity  in  the  hands  of 
eriwether,  who  took  it  as  assignee  ;  and  that  bond 
being  the  consideration  of  the  new  one,  they  should  both 
partake  of  the  same  qualities  ;  and  that  a  mere  change 
°1  the  paper,  could  not  take  it  out  of  the  act  of  assembly, 
which  had  once  attached  to  the  transaction  ;  and  that 
the  new  bond,  being  thus  affected  in  the  hands  of  Me¬ 
riwether,  it  went  with  its  defects  into  the  hands  of  Shan¬ 
non,  as  assignee.  Even  if  all  this  were  so,  it  would  not 
affect  the  present  case.  It  is  a  new,  distinct,  original 

contract,  founded  on  a  new,  distinct,  original  considera- 
uun. 

The  difference  between  Clay’s  taking  the  bonds,  as  an 
01  lginal  party  contracting  with  Morrison,  and  his  ta- 

a^SS1?liee  fr°m  West’had  they  been  executed  to 
. im  °y  Morrison,  will  be  further  elucidated  bv  the  follow¬ 
ing  considerations  :  Had  the  bonds  been  given  by  Mor¬ 
rison  to  West,  and  by  W est  assigned  to  Clay,  in  con- 

°f  flay’S  releasinS  the  judgment,  Clav  would 
ready  have  taken  as  an  assignee,  deriving  title  through 
Mrest  ;  the  contract  bywhich  Clay  obtained  the  bonds, 
uould  have  been  a  contract  with  West,  and  not  with 
ornson  ;  and  the  consideration,  (that  is,  the  release) 
would  have  been  a  consideration  moving  from  Clay  to 
es  ,  and  not  from  Clay  to  Morrison,  who,  therefore, 
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would  not  have  been  bound  by  that  consideration.  But 
even  in  the  case  of  Clay’s  taking  as  assignee,  if  he  had 
paid  the  consideration,  and  took  the  assignment,  upon 
Morrison’s  request,  the  consideration  would  have  mov¬ 
ed  from  Clay  towards  Morrison,  because  ol  that  re¬ 
quest,  and  he  would  have  been  bound  thereby. 

There  are  many  cases  at  common  law,  in  which  it  is 
held,  that  if  A.  promise  B.  that  in  consideration  B.  wi 
forbear,  and  not  sue  his  debtor  for  a  certain  time, 
will  pay  the  debt  ;  and  B.  does  forbear,  it  is  a  good  con¬ 
sideration  to  support  the  assumpsit ;  and  A.  shall  be 
compelled  by  action,  to  pay  the  debt :  aud  it  was  never 
heard,  either  in  law  or  equity,  that  A.  should  be  exc"^ 
from  the  performance  ol  his  promise,  because  °  7 

fraud  which  might  have  been  practised  by  the  debtor, 
inducing  A.  to  make  the  promise,  unless  B.  himself,  was 

partaker  in  the  fraud.  .  ,  ,  r 

We  are  of  opinion  there  is  no  error  in  the.deciee  o 

the  circuit  court,  dissolving  the  appellant  s  injunction 

therein. — -Decree  affirmed.  ^ 

•  The  principle  upon  which  this  caufe  was  decided,  is  recognized  and  aflcd 
,pon;  in  the  cafes  o'  Copland.,  Fugate,  and  Lee  Vougban,  both  decide* 

at  the  fall  term  1808. 
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CALK  vs.  HART’S  heirs.| 

Edwards,  Ch.  J.— Delivered  the  following  opinion 
of  the  court  This  is  a  suit  in  chancery,  for  the  reco¬ 
very  of  lands,  held  under  adversary  titles.  Hart  s  heirs, 
who  were  the  complainants  in  the  court  below,  found 
their  claim  on  the  following  entry:  “  July  13,  1781, 
William  Hoy,  assignee,  &c.  enters  500  acres,  upon  Ken¬ 
tucky  river,  about  two  miles  above  Boonsborough,  be¬ 
ginning  atthe  lower  end  of  Tate’s  bottom,  running  south, 

and  up  the  river  for  quantity.” 

And  the  defendant  in  the  court  below,  (the  appellant 
here)  founds  his  claim  on  the  following  entry  :  “  April 

28  1780,  Isaac  Ware,  &c.  enters  250  acres  of  land,  on 
the  south  side  of  Kentucky  river,  about  three  miles  a- 
bove  Boonsborough,  known  by  the  name  of  1  ate  s  bot¬ 
tom.”  It  is  admitted  that  Tate’s  bottom,  as  represent¬ 
ed  in  the  connected  plat,  was  notoriously  known  by  that 

f  Abfent,  Judge  Bibb, 
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totmte,  at  the  dates  of  the  respective  entries  of  the  par-  Calk 

jties  ;  and  that  Boonsborough  was  also  so  notoriously  *w- 
Known*  '  J  Hart’s  heirs! 

The  defendants  in  this  court,  also  u  admit,  that  the 
three  miles  from  Boonsborough,  called  for  in  Ware’s  en_ 

5r5b  ought  to  be  measured  along  the  river,  as  it  mean. 

?.tgrs* >  hhese  admissions,  only  leave  the  court  to  de¬ 
cide  on  the  sufficiency  of  the  entries  which  have  been 
recited,  and  how  they  ought  to  have  been  surveyed 

The  court  will  first  attend  to  that  of  Hart’s  heirs* 

1  his  entry  does  not  expressly  point  out,  on  which  side 
pt  the  Kentucky  river  the  land  lay;  but  it  calls  for 
late  s  bottom,  which  is  shewn  to  be  on  the  south  side  of 
that  river ;  it  also  calls,  to  run  south,  and  up  the  river 

\  i  *  i  •  _  4  necessarily  imply' 

that  the  land  intended,  lies  on  the  south  side  of  the  river! 

In  other  respects,  the  entry  is  sufficiently  explicit  The 
lower  end  of  Tate’s  bottom,  is  about  two  miles  above 
Boonsborough ;  and  beginning  at  that  point,  and  run¬ 
ning  south,  and  up  the  river,  for  quantity,  on  a  ration- 
?!  construction,  and  conformably  to  the  principles  estab¬ 
lished  in  many  of  the  former  decisions  of  this  court  the 
survey  should  be  extended  south  from  the  river,  and  m> 
the  river,  with  its  meanders,  so  far,  as  that  a  line  paral- 
lel  to  the  first  line;  and  a  line  at  right  angles  to,  and  from 
the  south  ends  of  these  parallel  lines,  and  equal  in  length 
to  the  Side  of  a  square  containing  500  acres,  would  ln- 
c.ude  tnat  quantity.  Then,  one  of  these  parallel  lines 
will  be  as.  much  shorter,  as  the  other  is  longer,  than  the 
side  of  a  square  containing  500  acres  ;  and  consequent¬ 
ly,  the  survey  will  be  as  near  a  square,  as  the  calls  of  the 
entry  permit. 

And  this  court  is  of  opinion,  that  the  complainants  in 
the  court  below,  can  recover  no  more  of  Calk’s  claim 
than  is  comprehended  in  their  grant ;  and  which  is  also 
comprehended  within  a  survey,  made  agreeably  to  the 
.oregomg  directions  ;  and  this,  they  can  do,  only  on  the 
supposition,  that  Ware’s  entry,  under  which  Calk  claims, 
is  the  youngest,  or  too  vague  to  be  supported. 

But  hls  entry  is  of  prior  date  to  Hoy’s  entry;  and, 
there  ore,  the  court  will  proceed  to  investigate  its  validi¬ 
ty  y^n.  if  found  to  be  valid,  fix  its  true  situation. 

1  his  entry  is  somewhat  obscure,  which  seems  to  arise 
rom  one  of  the  clauses  it  contains  not  having  been  ar 

3  F 
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ranged  in  its  natural  order.  It  may  fairly  be  read  thus  : 
Isaac  Ware  enters  250  acres  of  land,  known  by  the  name 
of  Tate’s  bottom,  on  the  south  side  of  Kentucky  river, 
about  three  miles  above  Boonsborough.  But  taking  the 
entry  as  it  was  made,  it  is  evident  that  the  locator  inten  ¬ 
ded 'to  appropriate  the  whole  ot  Tate  s  bottom,  or  that 
one  part  of  it  was  contemplated  as  much  as  the  othei  , 
and  that  the  expression  “  about  three  miles  above  Boons¬ 
borough,”  was  only  intended  as  a  general  descriptio  , 
to  direct  others  where  the  bottom  might  be  found;  and 
taken  in  this  point  of  view,  the  description  is  good  ,  for 
it  leads  nearly  into  the  middle  of  the  bottom. 

’  A  seeming  difficulty  now  presents  itself.  Must  the 
entrv  be  confined  to  the  bottom  ?  pus,  the  court  con¬ 
ceives,  would  be  too  rigid;  and  also  repugnant  to  a 
principle  which  operated  in  many  of  the  former  decisions 
of  this  court.  The  entry  is  for  250  acres  of  land  ;  the 
whole  of  which  ought  to  be  obtained,  unless  the  quanti¬ 
ty  is  necessarily  restrained  by  some  other  call  m  the  en¬ 
try.  It  is  evident,  from  the  surveyor  s  report,  which  is 
exhibited,  that  the  bottom  does  not  contain  near  -50 
acres;  and  the  presumption  is  violent,  that  the  inten¬ 
tion  of  the  locator  was,  to  include  the  bottom,  and  to  ex¬ 
tend  southwardly  from  the  river,  or  that  quantity. 

But  it  is  conceived,  that  the  only  real  difficulty  whic 
could  arise  in  the  mind  of  another  candid  locator,  who 
was  well  acquainted  with  the  circumstances  of  the  case, 
would  be,  did  the  locator  intend  to  run  out  at  right  an¬ 
cles  to  the  general  course  of  the  river,  taken  between  the 
lower  and  upper  ends  of  Tate’s  bottom,  and  from  these 
points,  equal  distances,  so  far  as  a  d.rect  line  would  in¬ 
clude  die  quantity  ?  Or  did  he  intend  after  running 
out  at  right  angles,  as  has  been  mentioned,  to  include  the 
qnamity  by  a  traverse  line,  parallel  to  the  meanders  of 
the  river,  or  which  would  be  in  every  part  equidistant 
from  the  river  ?  The  first  mode  may  be  thought  the 
most  proper  ;  because  direct  lines  are  the  most  common. 
But  in  the  present  case,  strong  objections  present  them¬ 
selves.*  In  this  way,  parts  of  the  bottom,  which  cer- 

*  ra  rrd^  s 

was  conliderably  bather  *£**»«**£  ex¬ 
tremes.  Ih  conference  ofthrs  bend  m  the  riser,  > gs  thc 

lower  ends  of  the  bottom  had  been  entered,  at  ng  *  ^  ^  mdu- 

river,  so  far  that  a  ftraight  lux  at  light  angles  Itniwfetsw.  woota  n 
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tainly  was  the  principal  object,  might  be  left  out  of  the 
survey,  at  the  lower  or  upper  ends,  or  at  both  ends,  Hart’s  h 
which,  in  the  other  way,  might  be  included  :  or  if  it  did 
not  happen  in  this  case,  it  might  happen  in  other  cases 
nearly  similar.  But  it  is  believed,  that  in  this  case,  a 
direct  line  from  the  lower  to  the  upper  end  of  the  bot¬ 
tom,  will  really  include  more  than  250  acres.  And  it 
ought  to  be  presumed,  that  if  high  land  must  be  inclu¬ 
ded,  the  claimant  would  wish  to  have  it  adjoining  to 
every  part  of  the  bottom,  or  as  convenient  as  may  be,  to 

every  part  of  it.  .,111  1 

Besides,  the  idea  ought  not  to  be  indulged,  that  the 

locator  meant,  when  it  is  not  expressed,  to  make  an  en¬ 
try,  which  could  not  be  laid  off  in  one  or  more  surveys, 
without  some  of  them  being  liable  to  be  caveated,  for  be¬ 
ing  out  of  legal  form  :  and  this  would  be  more  likely  to 
happen  in  the  first,  than  in  the  last  mode.  Iherelore, 
the  court  is  of  opinion,  that  to  avoid  or  lessen  those 
difficulties,  the  latter  mode  must  be  embraced,  1  hat  is, 
to  run  out  from  the  lower  and  upper  ends  of  Tate’s  bot¬ 
tom,  and  at  right  angles  to  the  general  course  of  the 
river,  taken  between  the  lower  and  upper  ends  01  the 
bottom,  so  far  as  that  a  traverse  line,  or  a  line  in  every 
part  equidistant  from  the  river,  will  include  the  quantity 
of  250  acres  ;  and  that  Calk  should  retain  so  much  o 
his  former  surveys,  as  will  be  comprehended  within  a 
survey  thus  executed ;  and  that  only  so  much  of  his 
former  surveys,  as  shall  not  be  comprehended  Within  a 
survey  thus  executed,  should  be  conveyed  to  Hart  s 
heirs,  as  fall  within  both  their  entry,  and  their  grant. 

It  need  only  be  suggested,  that  this  opinion  is  different 
from  the  decree  in  question. - Decree  reversed. 

Talbot ,  for  the  appellant ;  Clay ,  for  the  appellee. 


CROW’S  heirs  vs.  HARROD’S  iieir* 

[IS  was  an  appeal  from  a  decree  of  the  Lincoln  ch  - 
ourt.  The  cause  was  very  fully  argued  by  Allen 
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and  Talbot ,  for  the  appellants  ;  and  by  Hardin  and  Clay,  | 

for  the  appellee;.. 
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on  confining 
land  titles,  docs 
not  prevent  the 
party  from  re¬ 
porting  to  a  court 
ot  chancery,  to 
have  the  titles 
tried  there. 

The  holder  of 
one  conflicting 
title  to  land, 
having  2n  equi¬ 
table  lien  upon 
a  fuperior  con¬ 
flicting  title, 
will  not  prevent 
the  latter  from 
prevailing  in  a 
fuit  brought  to 
try  their  Validi¬ 
ty- 

Notoriety 
ought  not  to  be 
difpenfed  with, 
when  put  in  if- 
iue. 

If  not  put  in 
iflue  by  the  plea, 
dings,  it  need 
not  be  proved. 

Circumftan- 
tial  evidence  of 
notoriety, is  fuf. 
ficient. 

An  entry  call¬ 
ing  for  the  land 
of  A.  when  A. 
had  a  certificate 
for  a  fettlement 
&  pre-emption, 
and  the  iettle- 
xrent  entered 
with  the  furvey. 
or,  but  the  pre¬ 
emption  entry 
not  made  $  ccn- 
ilrued  to  mean 
a  call  for  the 
fettlement  on- 

]y- . 

Directions  for 
furvev  ing  anen 
try  which  calls 
to  lie  on  a  water 
courfe,  and  to 


Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court: — In  the  year  1786,  James  Harrod,  the  an-, 
cestor  of  the  defendant,  .exhibited  his  bill  in  the  supreme 
court  for  the  district  of  Kentucky,,  against  John  Crow, 
the  ancestor  of  the  plaintiffs  ;  to  have  relief  against  the 
elder  grant,  obtained  by  Crow,  for  the  land  in  contro¬ 
versy.  Harrod  sets,  forth  the  circumstances  of  his  pur¬ 
chase  from  Thomas  Harrod,  and  the  assignment  of  the 
plat  and  certificate  of  survey,  made  on  Thomas  Har rod’s 
certificate,  obtained  from  the  commissioners  on  the  28th 
of  October  1779,  which  certificate  is  as  follows  : 

u  Thomas  Harrod,  by  James  Harrod,  this  day  claim¬ 
ed  a  right  to  a  settlement, |  and  pre-emption  to  a  tract  of 
land,  lying  on  a  sinking  spring,  joining  the  N.  W.  side 
of  James  Brown’s  land,  by  improving  the  same,  and 
raising  a  crop  of  corn  in  the  country,  in  the  year  1 776  ; 
Satisfactory  proof  being  made  to  the  court,  they  are  of 
opinion,  that  the  said  Thomas  Harrod  has  a  right  to  a 
settlement  of  40.0  acres  of  land,  including  the  said  im¬ 
provement,  and  a  pre-emption  of  200  acres  of  land  ad¬ 
joining  ;  and  that  a  certificate  issue  for  the  same,  he. 
declining  to  take  the  remainder  of  his  pre-emption.” 

Which  certificate  was  entered  with  the  surveyor,  on 
the  11th  November  1779,  as  follows  :  “Thomas  Har¬ 
rod  enters  400  acres  of  land,  by  virtue  of  a  certificate  for; 
settlement,  lying  on  a  sinking  spring,  the  N.  W.  side  of 
James  Brown’s  land.” 

James  Brown,  bad,  on  the  same  day,  and  previous  ta 
Harrod,  obtained  from  the  commissioners,  a  certificate 
of  his  right  to  a  settlement,  and  pre-emption  to  a  tract  of 
land,  lying  on  Clark's  run ,  about  a  mile,  or  a  mile  and  a 
half,  u  above  Clark's  station ,  by  improving  the  same,  in 
the  year  1774,  and  raising  a  crop  of  corn  ©n  the  premi¬ 
ses,  in  1776  the  settlement  of  400  acres,  including  the 
said  improvement,  and  the  pre-emption  of  1000  acres 
adjoining.  Brown,  on  the  1 1th  of  November  1779,  en¬ 
tered  his  400  acres,  by  virtue  of  his  certificate  for  settle¬ 
ment,  u  lying  on  Clark’s  run,  about  a  mile  or  a  mile  and, 
a  half,  above  Clark’s  station.” 

Crow’s  claim  was  founded  on  a  village  right,  granted 
to  him  by  the  commissioners  on  the  26th  of  April, 
1780.  .The  bill  charges  this  claim  to  have  been  survey¬ 
ed  contrary  to  the  entry  thereof ;  and,  that  otherwise, 
there  would  not  have  been  an  interference  with  the  laud 
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pf  the  complainant.  As  the  location  of  Grow  cannot  be 
sustained  (by  the  evidence  in  this  cause)  as  a  claim. to  any 
)ar,t  of  the  land  in  controversy*  it  will  be  useless  to  ta.ve 
further,  notice  thereof.  Grow,  or  those  claiming  undei 
him,  must  rest  the  defence  upon  the  acquisition  of  the  el¬ 
der  legal  title*  The  answer  of  Crow  was  put  in  as  early 
as  1787,  which  may  account  for,  and  be  an  apology  tor 
some  of  the  positions  assumed  as  a  defence,  several  of 

which  need  not  be  mentioned. 

The  answer  does  not. question  the  notoriety  o.  tnc  ob¬ 
jects  called  for  in  the  entry  of  Harrod  ;  expressly  ad¬ 
mits  the  identity  of  the  spring  and  improvement,  for 
which  the  certificate  was  granted  ;  and  admits  the  deri¬ 
vation  of  title,  stated  in  the  bill ;  and  insists,  that  as  the. 
complainant  had  not  caveated  Crow  s  ciaim,  tie  ought  to 
be  barred  against  relief  in  equity.  .  .... 

In  1797,  the  suit  had  been  previously  revived,  m  the 
name  of  the  heir  of  Harrod,  against  the  heirs  ox  Crow  ; 
and  by  an  amended  bill,  the  claim  of  Harrod  was  charged 
to  be  of  superior  dignity  to  Crow’s,  which  was  also  chang¬ 
ed  as  defective,  for  want  of  description  and  lucutify  ing 
calls,  either  in  the  certificate  granted  by  tne  commis¬ 
sioners,  or. in  the  entries  with  the  surveyor,  as  required 
bv  law,  and  afforded  by  the  situation  ox  the  land,  aim  its 
neighborhood. 

To  this  amendment,  an  answer  was  filed  ;  not  ques¬ 
tioning  the  notoriety  of  the  objects  of  description  in  the 
complainant’s  entries,  nor  the  identity  thereof  ;  hut  sets 
up  as  defence,  that  Harrod,  the  ancestor  of  the-  complain¬ 
ant,  agreed  to  give  100.0  or  1200  acres  of  land,  to 
Langford,  in  exchange  for  the  400  acres  in  the  bill  men¬ 
tioned  ;  that  the  bonds  for  that  consideration,  had  been 
assigned  by  Langford,  tcjthe  ancestor  of  the  defendants  , 
and  by  him  pledged  to  William  Warren  and  J  ames  Wil¬ 
son  :  it  is  requested  that  they  may  be  ordered  to  pro¬ 
duce  those  bonds.  A,nd. the  answer  insists,  that  as  Har¬ 
rod  had  no  land  of  the  description  called  for  in  tho^e 
bonds,  the  exchange  was  procured  by  fraud,  and.  ought 
not  to  avail.  To  this,  the  answer  of  Harrod* s  heir,  was 
filed,  upon  oath,  as  required  by  the  defendants. 

One  of  the  bonds  is  for  1000  acres  of  land,  and  bears 
date  in  November  1785,  and  is  assigned  to  Crow  with¬ 
out  date  ;  the  other  for  200  acres,  bears  date  in  March 
$790,  and  is  also  assigned  to  Crow  without  date. 
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•vs, 

HARRou’sheity 

include  an  im¬ 
provement. 

Diredlions  for 
furveyingan  en¬ 
try  which  calls 
to  adjoin  the  N. 
W.  fide  of  ano¬ 
ther  entry,  and 
to  include  a 

fpring,&c.wheti 

the  other  entry 
prefents  a  N.' 
W,  corner,  and 
not  a  N.  W. 
fide. 
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C*™’8 hC!rS  These  bonds  were  produced  in  court  by  William 
HAHKpD’sheir.  M’Dowell,  for  Charles  Ford,  with  a  reserve  that  they 
were  only  to  be  copied.  The  answer  of  the  defendants, 
states  the  purchase  of  those  bonds  to  have  been  made 
subsequent  to  the  commencement  of  the  suit. 

Upon  the  hearing  of  the  cause,  the  court  decreed  in 
favor  of  the  complainant,  from  which  the  heirs  of  Crow 
appealed  to  this  court. 

So  much  of  the  defence  set  up  in  the  answer,  as  re- 

JuJSsZZ  ?pects  the  omission  t0  caveat,  was,  properly  abandoned! 

.  p0ji  in  argument.*  Its  appearance  can  only  be  accounted 

lor,  by  the  period  at  which  that  answer  was  made ;  be¬ 
ing  precedent  to  the  multiplicity  of  suits  since  decided, 
in  which  the  objection,  if  it  had  been  one,  must  have 
been  apparent  in  the  record,  and  yet  passed  in  silence  as. 
unworthy  of  notice. 

Whoever  is  acquainted  with  the  history  of  the  claims 
.  to  land,  and  will  candidly  review  the  natural  and  politi¬ 

cal  history  of  this  country,  must  own  that  the  want  of  a 
caveat  cannot  reasonably  be  charged  as  a  neglect.  If; 
in  equal  circumstances,  the  neglect  tp  enter  a  caveat, 
could  be  considered  as  equivalent  to  a  neglect  to  make 
defence  in  a  trial  actually  had  at  law ;  yet  the  times  here¬ 
tofore,  and  the  general  situation  of  the  good  people  of; 
this  district,  would  imperiously  demand  that  such  cases 
should  be  excepted. f 

The  second  defence  to  be  considered,  is  the  assign¬ 
ments  of  Harrod’s  bonds  to  Crow.  From  the  date  of 
these  bonds,  together  with  the  time  at  which  the  trans¬ 
fers  are  stated  to  have  been  made  to  Crow,  it  appears 
the  bonds  were  only  assignable  in  equity.  The  defen¬ 
dants  below,  show  no  title  in  equity  to  the  bonds,  but 
admit  they  were  pledged  by  their  ancestor  ;  they  do  not 
aver  the  pledges  have  been  redeemed  ;  but  the  contrary 
presumption  must  be  indulged,  from  their  being  out  of 
possession  of  those  bonds  ;  and  from  the  circumstances 
under  which  they  were  exhibited.  But  suppose  a  case 
<■.  was  made  out,  which  would  induce  a  court  of  equity  .to 
say,  that  Harrod’s  bonds  to  Langford,  should  attach. 

*  See  Monroe's  argument  on  this  point,  in  the  cafe  of  EoJivorth  vs.  Max - 
welly  ante  214. 

+  That  the  omifiion  to  file  a  caveat,  and  try  titles  at  law,  before  the  ifluing 
•f  the  patent,  is  no  bar  to  a  fuit  in  chancery  for  the  fame  purpofe,  aftir  a  patent 
has  ifTued,  was  decided  by  the  fupreme  court  for  the  diftritt  of  Kentucky, 
March  1789,  Harrod  vs.  Givtnsj  Mutet’s  A1SS.  Rep.  36. 
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upon  the  land  given  for  those  bonds,  as  an  equitable  lien,  Crow  s  huts 
for  a  satisfaction  of  them  ;  yet  the  lien  must  be  only  co-  HARK0B.a  htii; 
extensive  with  the  demand,  and  not  as  concluding  the 
r'rnht  of  Harrod,  or  his  representative.  But  the  pledge 
for  satisfaction,  ought  to  follow  the  demand;  and  al¬ 
though  Crow  once  had  those  bonds,  yet  this  court  can¬ 
not  deprive  Warren,  Wilson,  or  Ford,  of  their  pledges, 
when  they  are  not  charged  as  wrongful  detainers  of  these 

bonds,  and  are  not  parties  to  this  suit.  . 

But  neither  fraud  upon  Langford,  nor  equitable  lien 
upon  the  land  in  dispute,  is  made  out  by  the  appellants. 

If  they  were  entitled  to  a  satisfaction  ol  those  bonds, 
there  is  nothing  to  show  that  the  appellee  has  been  in 
default,  so  as  to  induce  this  court  to  decree  a  money 
compensation.  The  appellee  states  her  readiness  to  com¬ 
ply  with  the  one  bond  ;  and  that  after  reasonable  request, 
she  would  have  complied  with  the  other  ;  but  that  no  re¬ 
quest  was  ever  made,  and  none  is  made  out  in  evidence. 

The  appellee’s  ancestor  was  the  assignee  of  the  plat 
and  certificate  of  survey,  which  was  assignable  oy  law  ; 
this  would  have  enabled  the  ancestor  to  have  perfected 
his  inceptive,  inchoate,  legal  title  ;  but  that  the  elder  *e- 
n-al  title  held  by  Crow,  under  a  distinct  conflicting  claim, 
stood  in  the  way.  The  bonds  of  Harrod  were  purchas¬ 
ed  up,  after  the  suit  was  commenced  ;  not  for  the  pur¬ 
pose  of  getting  the  Green  river  lands ;  but,  as  now  wished, 
to  set-off  against  the  400  acres.  We  cannot  make 
bargains,  and  exchanges,  upon  such  terms  as  the  answers 

of  the  appellants  ask. 

It  now  remains  to  inquire  how  far  the  elder  title  alone, 
is  a  protection  against  Harrod’s  400  acres,  as  entered. 

It  has  been  said,  in  argument,  that  the  objects  called 
for  in  Harrod’s  entry,  as  well  those  used  for  general  de¬ 
scription,  as  for  precise  location,  want  notoriety.  I  here 
can  be  no  good  description,  or  sufficient  location,  wit  i- 
out  reference  to  some  object  which  is  notorious.  Gene¬ 
ral  directions,  by  allusion  to  subjects  unknown,  can  aid 
no  more  than  precise  locality,  by  obscure  allusions  ,  e\  en 
an  exact  course,  and  a  short,  exact  distance,  wi  gi\eno 
aid,  if  the  place  of  departure,  upon  that  course  ana  dis¬ 
tance,  is  not  understood.  Notoriety  ought  not  to  o 
dispensed  with,  where  it  has  been  put  in  issue.^  In  the 
case  of  Myers  vs-  Speed,  decided  as  early  as  179o,  the 
court  said  notoriety  had  never  been  dispensed  with, 
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CkowJs  heirs  where  it  hml  been  made  a  question.  How  made  a  ques. 

liAuRoh'sheir,  tlon  *  %  argument  only,  in  the  appellate  court,  or  by 

the  pleadings  which  direct  and  govern  the  parties  in  ma¬ 
king  put  their  proofs  ?  Surely  by  that  which,  expressly 
or  by  necessary  implication,  apprises  the  parties  of  the 
point  in  ume,  and  give*  them  an  opportunity  of  meeting 
it  by  evidence.  I  hat  which  is  agreed  by  the  pleadings 
need  not  be  proven. 

In  the  year  1800,  when  the  amended  answrcr  was, put 
in,  the  doctrine  of  notoriety  was  not  new.  The  co  n- 
plain  ant  had  charged,  in  1797,  that  the  defendants’  clmrn 
was  defective,  for  want  of  description.  If  the  deffin- 
Jlants  had  thought  it  could  avail  them,  they  might  have 
f;  retorted  the  charge  upon  the  claim  of  Haired  ;  but  they 
have  chosen  to  rest  their  delence  upon  other  grounds* 
•nnd  without  a  suggestion  that  the  call  ‘for  the  sinking 
spring,  or  Brown’s  land,  Was  vague,  indescriptive  or  lin¬ 
ed  tain  ;  but  making  a  plain  admission  that  they  were 
•sufficiently  known.  "  T 

Whether  we  are  to  infer;  that  by  admitting  the  plat  in 
tne  case  oi  Brown  and  Grotbrs  heirs  as  evidence,  the 
paities  intended  to  admit,  that  the  Objects  were  correct- 
ly represented  on  that  plat;  Or,  that  we  are  to  suppose 
the.  parties  intended  that  the  erroneous  plat  in  this  cause, 
was  to  be  corrected  by  reference  to  another  erroneous 
pint,  are  questions which  req'ui're  no  solution.^ 

■■■£  ,  ^ave  RO  hesitation  in  saying,  that  the  disputes 

about  Harrod’s  improvement,  at'  the  sinking  spring ;  and 
obtrusion  upon  the  company  of  improvers,  in  that  neigh¬ 
borhood,  as  detailed  by  the  different  witnesses  ;  with  the 
other  concomitant  circumstances  ;  amount  to  evidence  of 
notoriety  of  Harrod’s  improvement ;  the  sinking  spring; 
and  Brown’s  land,  as  called  for  m  his  certificate  ;  more 
satisfactory  than  if  the  same  number  of  witnesses  had 
sworn,  in  so  many  words,  that  they  were  notorious, 
without  giving  a  detail  of  the  circumstances  which  ren¬ 
dered  them  so. 

•  i  *n  *n^er*or  coqr?,  the  parties  agreed  that  the  connected 

plat  made  out  in  the  caufe,  was  jncorreU  ;  and,  that  on  the  hearing  before 
this  court,  they  would  ufe  the  plat  made  out-  in  the  caule  of  Crow's  heirs  ns. 
Brown,  then  depending  in  this  court. 

Several  witnelfes  fpoke  of  HarrocTs  improvement,  but  none  of  them  faid  it 
was  notorious,  or  generally  known  ;  but  fevtral  of  them  detailed  transactions 
re  ative  to  this  improvement,  as  the  Ipring  and  improvement  were  claimed  by 
two  Aits  of  locators,  and  created  a  contention  between  them; 
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It  remains  to  inquire,  how  Harrod’s  claim  shoulA 
have  been  surveyed,  so  as  to  corhport  with  his  location. 

The  pre-emption  appendant  to  Brown’s  settlement, 
Was  not  his  land  before  the  entry  upon  the  pre-emption 
warrant ;  the  mention  made  in  the  certificate  of  the  com¬ 
missioners,  is  no  more  than  a  note  of  the  quantity  which 
the  party  has  a  right  to  buy  in  preference  to  others; 
When  his  location  upon  the  pre-emption  warrant  was 
made  with  the  surveyor,  then,  and  not  before,  it  ihust  be 
noticed  as  a  part  of  his  land.  The  resilience  of  such 
locations,  so  as  to  draw  after  them  previous  entries,  can¬ 
not  be  admitted. 

James  Brown’s  settlement  of  400  acres,  therefore,  is 
to  be  taken  as  the  land  which  Harrod’s  location  is  to  ad¬ 
join.  Brown’s  400  acres  must  be  surveyed  in  a  square, 
with  lines  to  the  cardinal  points,  with  his  spring  and  im¬ 
provement  at  the  intersection  of  the  diagonals. 

Harrod’s  400  acres  for  settlement-  must  adjoin  Brown’s 
land,  thus  surveyed,  by  beginning'  at  equal  distances 
from  the  north-west  corner,  and  taken  Upon  said  Brown’s 
northern  and  western  boundaries,  so  that  a  right  line 
between  those  equidistant  points,  shall  be  equal  in  length 
to  one  line  of  a  square  whose  area  is  400  acres  ;  from 
these  points,  so  taken,  extend  parallel  lines  for  the 
boundaries  of  the  survey,  so  as  to  «clude  the  sinking 
springat  equal  distances  from  each  projecting  line,  and 
so  far  as  that  a  line  at  right  angles  to  said  parallel  ex¬ 
tending  lines,  shall  include  the  quantity. 

The  appellees  have  the  better  equitable  claim  to  so 
mueh  laird  lying  within  the  actual  survey,  as  assigned  to 
their  ancestor,  which  shall  fall  within  Harrod’s  location, 
when  surveyed  as  before  directed  ;  and  for  that  quan¬ 
tity,  they  are  to  have  a  deed  of  release  and  transfer  from 
the  appellants ,  oi  their  legal  title,  with  warranty  only  a- 
gainst  those  claiming,  or  to  claim  under,  by,  or  through 
them. 

It  appears  that  the  decree  of  the  circuit  court  of  Lin- 
coin,  (to  whose  jurisdiction  this  cause  had  beeii  assign¬ 
ed  by  law)  does  not  comport  with  this  opinion,  as  to  the 
manner  of  surveying  HarPod’s  claim. 

Wherefore,  it  is  decreed  and  ordered,  that  the  decree 
of  the  Lincoln  circuit  court,  herein  pronounced,  be  an- 
milled,  and  it  is  hereby  set  aside  ;  the  cause  is  re  man - 
ided  to  the  sa,id  circuit  court,  with  directions  to  enter  it 
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Harrod’s  heir. 

See  the  cafe 
Kenng  vs.  IVn'it- 
‘edge,  Hughe* 
no — and  Me- 
rhuctber  vs,  Hite 
Pr.  Dec.  333I  . 
contra . 

See  alfo  Craig 
vs.  Meeker*  £?  5 

IVard  and  Ken -  ^ 
ton  vs.  Lee,  af-  'v, 
fignse  of  Young, 
fall  term  1808,  Ay 
agreeing  here-  ^ 
wich. 

See  the  cafe 
Crow's  heirs  vs. 

Brown ,  Pr.Dec’. 
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heirs  electee  hi  favor  of  the  said  heir  of  James  Hanod,  the 
•  present  appellee,  against  the  appellants,  in  conformity 
S  eir°  with  this  opinion  ;  to  be  performed  by  the  said  infants, 
respectively,  within  six  months  after  their  full  age,  unless 
they  shall,  within  that  time,  shew  cause  against  the  de¬ 
cree  :  and  that  such  proceedings  maybe  had,  as  shall  be 
necessary  to  carry  this  decree  into  execution  ;  and  do 
equity  accordingly,  between  the  parties.  Which  is  or¬ 
dered  to  be  certified  to  the  said  court* 


M/i)  nfl* 

On  the  trial 
of  aniruiidlment 
fbr  an  offence 
relating  to  a 
public  road,  the 
legality  or  regu¬ 
larity  of  the  or¬ 
der  of  the  coun¬ 
tv  court  eftab- 
lifhing  the  road, 
cannot  be  in¬ 
quired  into  ; 
but  it  is  final  & 
conclusive,  un¬ 
til  fet  a:\de  cr 
reverfeef  by  the 


.  *. . 


The  COMMONWEALTH,  by  D AVIS, vs. DITTO. 

The  Chief  Justice,  delivered  die  following  opi- 
nlon  of  the  court  The  question  arises  out  of  a  bill  of 
exceptions,  which  states,  that  upon  the  trial  of  the  in¬ 
dictment  against  the  defendant,  for  an  assault  and  bat¬ 
tery  on  the  overseer  of  a  road,  whilst  m  the  exercise  ot 
his  official  duties,  the  counsel  for  the  commonwealth 
moved  the  court  to  instruct  the  jury,  that  a  copy  of  an 
order  of  the  county  court,  should  be  considered  by 
them  as  correct,  in  as  much  as  that  court  had  no  power 
over  the  judgments  or  orders  of  the  county  court.  1  he 
bill  of  exceptions  states,  that  it  was  the  order  establish¬ 
ing  the  road  in  question,  and  sets  it  forth  at  large, 
order  recites,  that  certain  persons  by  name,  u  being  ap¬ 
pointed  viewers  of  a  road  beginning  at  the  county  line, 
where”  &c.  “  and  ending,  &c.  which  report  is  or¬ 
dered  to  be  confirmed  and  established.”  .  But  the  court 
overruled  the  motion,  and  permitted  the  jury  to  take  in¬ 
to  consideration  the  legality  of  the  order  of  the  county 
court  respecting  the  road. 

It  is  certainly  a  correct  principle,  that  neither  the  cir¬ 
cuit  court,  nor' the  jury,  had  a  right  to  inquire  into  the 
legality,  formality,  or  irregularity  of  the  proceedings  ot 
the  county  court,  in  the  establishment  of  a  road.  . 

Although  irregularities  may  have  been  committed, 
and  the  requisites  of  the  law  respecting  roads  may  have 
been  dispensed  with,  that  order  must  be  final  and 
conclusive,  until  set  aside  or  reversed  by  the  court 
having  proper  control  over  the  orders  of  the  county 
court.  The  only  point,  really  presented  by  the  bill  of 
exceptions,  seems  to  be,  whether  the  legality  of  the  or¬ 
der  produced,  could  be  gone  into  in  that  collateral  way. 
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The  order  produced,  is  very  informally  expressed  ;  but  THsCommon- 
it  sufficiently  appears,  that  the  road,  from  the  beginning,  by 

running  by  the  places,  and  to  the  end,  as  expressed  in,  4, 
the  order,  had  been  established  by  the  county  court.  Ditto. 

The  motion,  therefore,  to  the  court  was  proper,  and 
ought  to  have  prevailed.  The  jury  ought  to  have  had 
nothing  to  do  with,  the  legality,  or  illegality,  or  irregular¬ 
ity  of  th,e  order  y  and  the  opinion  of  the  court  in  that 
respect  was  erroneous. 

Wherefore,  it  is  considered  by  this  court,  that  the 
verdict  and  judgment,  in  the  said  indictment,  for  the 
said  misdemeanor,  be  set  aside  and  annulled,  and  the 
cause  remanded  to  the  circuit  court,  for  new  proceed¬ 
ings  to  be  had  therein  conformable  to  this  opinion. 

And  it  is  also  considered,  that  the  defendant  pay  to  the 
prosecutor,  Thomas  Davis,  at  the  foot  of  the  indictment 
set  down,  and  now  prosecuting  in  this  behalf,  the  costs 
by  him  in  this  behalf  expended. 


BROWN  vs.  CROW’S  heirs. 

CROW’S  heirs  having  the  younger  patent  to  the  land 
in  dispute,  instituted  a  suit  in  chancery  against  Brown, 
to  compel  a  conveyance  of  the  legal  title. 

The  cause  came  by  appeal  into  the  court  of  appeals. 

In  November  1801,  this  court  pronounced  a  decree 
principally  in  favor  of  Brown — See  Pr.  Dec.  119.  At 
a  subsequent  term  of  the  court,  by  consent  of  both  parties 
entered  on  record,  this  decree  was  opened  ;  and  in  May 
1804,  a  new  decree  was  pronounced,  establishing  Crow’s 
claim  ;  and  directing,  in  substance,  that  it  should  be  sur¬ 
veyed  by  lines  running  half  way  between  his  improve¬ 
ment  and  the  improvements  of  several  other  persons, 
and  south,  &c. — See  Pr.  Dec.  124. 

This  decree  was  sent  to  the  inferior  court,  with  di¬ 
rections  to  carry  it  into  effect* 

Upon  executing  the  order  of  survey,  it  was  found  that 
Myers’s  improvement  (being  one  Crow’s  entry  was  di¬ 
rected  by  the  court  to  run  half  way  to)  was  so  far  distant 
fromCrow’s  improvement,  that  lines  halfway  IromCrow’s 
improvement  to  the  two  next  improvements,  would  inter¬ 
sect  before  Crow’s  survey  could  reach  halfway  to  Myers’s 
improvement.  The  surveyor,  therefore,  disregarded  the 


On  reverling 
the  decree  or  an 
inferior  court, 
the  decree  pro¬ 
nounced  by  the 
court  of  appeals 
and  remanded 
to  the  inferior 
court  to  be  car¬ 
ried  into  effedl, 
cannot  after¬ 
wards  be  inqui¬ 
red  into  by  the 
inferior  court  or 
court  of  ap¬ 
peals. 

If  an  appeal 
be  taken  from 
proceedings  had 
thereon,  it  only 
remains  to  be 
conildered  whe¬ 
ther  the  decree 
of  the  court  of 
appeals  hasbeen 
carried  into  ef¬ 
fect  according 
to  its  true  in¬ 
tent  and  mean¬ 
ing. 
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direction  to  run  half  way  to  Myers’s  improvement, 

Crow’s  heirs,  impossible  to  be  complied  with.  : 

Brown  excepted  to  this  report  of  the  surveyor,  and  the. 
It  is  a  ge.  court  set  it  aside,  and  directed  a  survey  to  be  made  by 
tha*1  content e*'  making  the  half  way  points  between  Crow’s  and  the 
cannot  give  ju-  other  improvements  the  angles,  instead  of  the  side  line 
rifdi&ion.  Gf  Crow’s  survey, 

once  haveCOju“  From  that  order  and  direction,  an  appeal,  by  consent* 
rifdi&ion  of  a  was  taken  by  Brown,  which  was  to  be  considered,  if  ne- 
caute,  and  have  cess2p-y,  a  cross  appeal  by  Crow’s  heirs  also. 

that  their  power  Claij,  for  the  appellant  (a).— I  contend  that  from  the 
is  gone,  content  situation  in  which  this  cause  now  stands,  the  whole  merits 
canreftore  it-  are  open  for  adjudication,  as  If  it  never  had  been  before 
decret^  0°/  the  this  court.  An  interlocutory  decree  prQnounced  by  a 
court  of  appeals  court  of  original  jurisdiction,  although  it  n?ay  settle  eve- 
di (regarded  as  Yy  question  of  right  between  the  parties ;  and  be  kept 

Urcofts§7peci-  open  for  the  purpose  of  completing  the  detail  only  ;  is 
ally  adjudged,  liable  to  be  set  aside  by  that  court,  and  a  decree  entirely. 

f  different  pronounced.  So  long  as  the  parties  remain  in 
■ .  ^  I9rj-  courc?  this  is  the  case.  And  nothing  but  the  final  decree 
of  the  court  terminating  the  cause,  puts  an  end  to  the 
power  of  the  court  over  it. 

The  decrees  of  this  court,  must  be  tested  by  the  rules 
applicable  to  courts  of  original  jurisdiction.  When  this, 
court  reverses  a  decree  of  an  inferior  court,  it  pronounces 
such  decree  as  the  inferior  court  ought  to  have  pronoun¬ 
ced  ;  and  when  pronounced,  it  cannot  be  more  binding 
than  if  it  had  been  pronounced  by  the  inferior  court  in, 
the  first  instance.  If  this  decree,  entered  in  May  1804, 
liad  been  given  by  the  inferior  court  in  the  first  instance, 
it  would  have  been  open  to  that  court,  until  a  final  de¬ 
cree  was  pronounced.  This  court,  when  it  pronounces 
a  decree,  may  either  carry  it  into  efiect  itself,  or  may  re¬ 
mand  it  to  the  inferior  court,  for  them  to  do  it; — -1  Brad. 

(b)  ACts  of  283  (6).  .  .  i  ' 

17.96-7,  p.  70,  Remanding  the  cause  to  the  inferior  court,  to  be  car¬ 
ried  into  effect  by  them,  is  not  a  matter  of  necessity,  re¬ 
quired  by  law  ;  but  is  simply  a  rule  of  utility,  to  relieve 
this  court  from  the  burthen  of  it. 

If  this  court  had  retained  this  cause  for  the  purpose  of 
carrying  it  into  effect,  the  decree  would  have  been  clear¬ 
ly  in  their  power.  Remanding  the  cause  to  the  inferior 
court,  to  be  carried,  into  effect  by  them,  cannot  give  the 
decree  any  greater  effect.  The  inferior  court  is,  {jpr  thi%: 
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purpose,  as  much  the  ministerial  officers  of  this  court, 
as  a  commissioner  or  surveyor  acting  under  your  special 
order  would  be. 

If  I  am  right  in  this  point,  this  court,  at  the  May  term 
1804,  had  a  right  to  revise  their  decree  of  November 
1801*  without  consent ;  and  to  correct  it,  if  erroneous. 
I  only  ask  them  to  do  the  same  now.  But  if  this  court 
has  not  jurisdiction  to  revise  and  correct  their  decrees, 
as  I  contend  for,  then  the  decree  of  1 804,  was  coram  non 
judice  ;  for  consent  cannot  give  jurisdiction. 

I  will  admit  there  are  cases,  where  courts  have  enter* 
tained  jurisdiction  by  the  consent  of  the  parties  ;  but 
they  have  been  where  the  parties,  by  the  admission  of 
facts,  presented  the  cause  to  the  court  in  a  shape  in  which 
they  appeared  to  have  jurisdiction  ;  and  the  court  did 
not  inquire  into  the  reality  of  that  appearance.  When¬ 
ever  a  pourt,  not  having  jurisdiction,  act  as  if  they  had, 
it  is  void,  and  will  be  so  declared  whenever  it  shall  come 
under  the  consideration  of  any  tribunal.  It  is  so  laid 
down  in  Dallas. 

The  decree,  therefore,  of  1801,  and  not  that  of  1804, 
ought  to  be  carried  into  effect. 

If  the  cause  is  not  open,  as  I  contend  for,  the  court 
must  decide  to  what  extent  it  is  open,  and  how  far  in- 
quirable  into. 

Allen  and  Talbot,  for  the  appellees — The  first  posi¬ 
tion  contended  for  by  Mr.  Clay,  would  be  highly  incon¬ 
venient,  if  it  were  law  ;  but  it  cannot  be  correct.  When¬ 
ever  a  cause  is  brought  into  this  court,  and  you  pronounce 
your  decision  on  it,  and  send  the  parties  out  of  this  court, 
that  depree  is  forever  obligatory  between  them.  The 
questions  thereby  decided,  cannot  again  be  inquired  in¬ 
to  by  the  inferior  court,  and  this  court  can  only  review, 
if  the  cause  is  brought  up  again,  what  the  inferior  cc*irt 
has  done,  and  correct  any  thing  they  may  have  done  im¬ 
properly.  After  the  parties  are  once  out  of  this  court, 
you  have.no  way  of  bringing  them  back.  And  it  would 
be  strange  indeed,  if  the  decrees  of  this  court,  were,  as 
to  their  validity,  to  depend  upon  the  manner  of  carrying 
them  into  effect.  If  correctly  carried  into  effect,  it  has 
not  been  contended,  but  that  they  are  final  ;  but  if  an  ir¬ 
regularity  or  erroneous  decision  be  given  by  the  inferior 
court,  in  the  detail  of  the  cause,  it  is  to  be  the  founda- 
Upfr  overhaling  the  whole.  As  well  might  it  be 
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contended,  that  after  a  court  of  original  jurisdiction  had 
entered  a  judgment  or  decree,  and  the  sheriff  or  clerk* 
committed  an  error  in  carrying  it  into  effect  ;  in  conse-? 
quence  of  which,  the  parties  were  again  brought  before 
the  court,  by  motion,  or  by  writ  of  error  coram,  vobis  r 
that  the  court  could  revise  and  alter  the  principal  judg¬ 
ment  or  decree.  It  is  true,  the  parties  are  in  court  ;  but 
they  are  in  court  for  other  purposes  ;  not  to  litigate  that 
which  was  before  decided. 

It  may  be  admitted,  that  consent  cannot  give  juris¬ 
diction,  where  the  court  have  not  jurisdiction  of  the 
subject  matter.  It  cannot  take  the  court  out  of  the  cir¬ 
cle  of  its  powers,  as  to  give  a  court  original,  that  has  only 
appellate  jurisdiction.  Rut  where  the  court  have  ju¬ 
risdiction  of  the  subject  matter,  but  the  mode,  manner, 
or  time  of  bringing  the  subject  before  them,  is  all  that^ 
is  questionable,  these  can  be  removed  by  consent  ;  for 
consent  cures  error.  You  have,  every  term,  appeals  be¬ 
fore  you,  taken  by  consent,  from  interlocutory  decrees. 

Here,  the  cause  was  once  properly  before  the  court 
and  the  decree  of  1801,  was  subject  to  revision  at  that 
term.  The  time  for  doing  this,  had  elapsed  ;  but  the 
parties  had  the  power,  and  did  consent  to  waive  the  time, 
and  again  bring  the  subject  before  the  court.  The  case 
of  Bogle  Scott  vs.  Fitzhugh ,  2  Wash.  213,  is  in  point. 

But  whether  this  court  had  jurisdiction  of  the  cause 
in  1804,  or  not,  was  a  subject  for  its  decision  at  that 
time  ;  and  whether  properly  or  improperly  decided, 
cannot  now  be  questioned.  This  is  a  court  of  general 
jurisdiction^ :  and  when  a  cause,  not  within  the  juris¬ 
diction  of  such  a  court,  is  brought  before  them,  if  the 
exception  for  want  of  jurisdiction,  is  not  taken  in  due 
time,  it  is  considered  as  waived,  and  cannot  thereafter 
be  inquired  into.  The  case  refered  to  in  Dallas,  was 
a  case  of  a  court  of  special  jurisdiction,  and  not  appli¬ 
cable  to  one  circumscribed  like  the  present. 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — Three  questions  have  been  made,  in  the  ar¬ 
gument  of  this  cause  : 

Is  the  cause  now  open,  as  if  it  had  never  been  acted 
upon  by  the  court  of  appeals  ? 

If  not,  to  what  extent  is  it  open  ? 

Was  not  the  exercise  of  jurisdiction,  by  the  court  of 
appeals,  at  a  term  subsequent  to  that  at  which  th£  first 
decree  was  pronounced,  coram  non  judice  ? 
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The  first  question  lias  been  argued  in  the  affirmative, 
by  supposing  the  decree  rendered  by  the  court  of  ap¬ 
peals  between  the  parties,  and  sent  down  to  the  court  be¬ 
low,  to  be  carried  into  effect,  was  only  interlocutory,  and 
not  final.  But  we  are  of  opinion,  it  was  final  as  to  eve¬ 
ry  thing  which  was  adjudged  and  determined  by  that  de¬ 
cree  ;  or,  in  other  words,  that  it  was  final  as  to  the  mat¬ 
ter  of  right.  The  act  of  assembly,  establishing  the 
court  of  appeals,  provides,  that  u  The  court  of  appeals 
shall,  in  case  of  a  partial  reversal,  give  such  judgment 
or  decree  as  the  inferior  court  ought  to  have  given.’* 
And  the  next  clause  of  the  act,  declares,  that  “  On  ap¬ 
peals,  and  writs  of  error,  it  shall  be  lawful  for  the  court 
of  appeals,  to  issue  execution,  or  remit  the  cause  to  the 
inferior  court,  in  order  that  execution  may  there  issue  ; 
or,  that  other  proceedings  may  be  had  thereupon”  (a). 
These  clauses,  taken  together,  provide  for  two  distinct 
cases;  and  their  just  exposition  will  remove  all  difficul¬ 
ty  on  the  subject. 

The  clear  intention  of  the  law,  is,  that  where  the  judg¬ 
ment  or  decree,  from  its  nature,  requires  nothing  further 
to  be  done,  to  effectuate  it,  but  'execution  to  be  issued 
thereon,  this  court  may  either  retain  the  cause,  and 
award  the  execution  themselves,  or  remit  the  cause  to 
the  court  below,  that  execution  may  there  be  done.  In 
both  cases  the  judgment  or  decree  is  equally  final. 

But  where  it  is  necessary,  u  that  other  proceedings” 
shall  be  had,  necessary  for,  or  preparatory  to  the  com¬ 
plete  effectuation  of  the  judgment,  before  it  can  be  car¬ 
ried  into  execution,  it  is  conceived  to  be  the  duty  of  the 
court,  in  all  cases,  to  remit  the  cause  to  the  inferior  court 
for  those  u  other  proceedings”  to  be  there  had  in  the 
cause;  such  as  the  making  of  a  survey;  the  settlement 
of  rents,  and  profits  ;  and  other  similar  proceedings. 

But  surely  the  law  did  not  intend,  that  in  the  latter 
description  of  cases,  the  judgment  or  decree  of  this 
court,  settling  the  matter  of  right  between  the  parties, 
should  be  less  conclusive  than  in  the  former.  The  le¬ 
gislature  foresaw,  and  has  provided  for  the  inconve¬ 
nience  that  would  have  arisen  from  this  court  itself  hav¬ 
ing  to  preside  over,  and  settle  those  appendages  of  the 
right,  determined  by  their  judgment  or  decree  ;  and  had 
wisely  refered  them  to  the  inferior  tribunals,  subject  to 
die  correction  of  this  court,  as  in  other  cases. 
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A  contrary  construction  of  thelaw^  would  involve  Ihe 
absurdity  of  an  appeal  from  the  decree  of  the  appellate 
tribunal,  to  itself  ;  and  the  still  greater  absurdity  of  the 
reversal  of  the  proceedings  of  the  inferior  tribunal,  be¬ 
cause  it  had  obeyed  the  mandate  of  this  court.  If  this 
were  tolerated  by  the  law,  there  would  be  no  end  to  ap¬ 
peals  and  writs  of  error.  We  are,  therefore,  of  opinion, 
that  this  cause  is  not  now  open,  as  if  it  had  never  been 
acted  upon  in  the  court  of  appeals* 

The  second  question  will  be  considered^  after  thd 
third  is  disposed  of. 

On  the  third  question,  we  are  of  opiniony  that  the  se¬ 
cond  decree  made  by  this  court,  in  the  cause,  by  the  con¬ 
sent  of  the  parties,  was  not  non  coram  judice. 

It  must  be  admitted  as  a  general  principle,  that  consent 
cannot  give  jurisdiction  :  but  this  principle  only  applies 
to  originial  jurisdiction  ;  or  in  other  words,  to  those  ca¬ 
ses  where  the  court  never  had ,  by  law,  jurisdiction  in 
the  case.  But  where  the  court  once  had  jurisdiction^ 
although  the  power  may  hate  been  executed,  so  that 
without  the  consent  of  parties,  the  court  could  not 
change  their  former  judgment  or  decree^  the  jurisdic¬ 
tion  may  be,  and  in  many  cases  has  been,  restored  by 
consent.  In  such  cases,  the  maxim  “  consent  takes  a* 
way  error,”  applies.  2  Wash.  Rep.  213,  recognizes 
this  distinction. 

From  the  decision  on  the  first  and  third  questions,  the 
answer  to  the  second,  clearly  follows — that  this  cause  is 
now  open,  so  far  only,  as  is  necessary  to  ascertain  whe¬ 
ther  the  general  court  has  given  a  proper  exposition  to 
the  decree  of  this  court,  and  has  carried  it  into  effect,  ac¬ 
cording  to  its  true  intent  and  meaning. 

It  appears  that  the  surveyor  had  returned  a  report  tb 
the  general  court,  which  was  excepted  to,  and  set  asidej 
upon  a  supposition  that  it  had  been  executed  contrary  to 
the  true  meaning  of  the  decree  of  this  court,  which  had 
been  entered  upon  the  records  of  the  general  court  :  and 
it  is  alleged,  that  the  former  decree  of  this  court,  is  im¬ 
practicable. 

It  is  true,  the  decree  appears,  from  the  surveyor’s  re¬ 
port,  not  to  be  literally  practicable,  on  account  of  My¬ 
ers’s  improvement  being  so  far  removed  from  the  town 
spring,  and  improvement,*  that  the  half  way  line  drawn 


*  Qbjetts  called  for  in  Crow’s  entry. 
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between  them,  falls  outside  of  the  intersection  of  the 
half.way  line  between  the  town  spring,  and  Fisher’s 
s  pring  and  improvement,  and  the  half  w  ay  line  between 
the  town  spring,  and  Fields’s  spring  and  improvement. 

*•  The  sin  veyor  s  report,  which  was  excepted  to,  seems 
to  us  to  have  been  executed  in  conformity  with  the  true 
intent  and  meaning  of  the  decree  of  this  court,  made  the 
decree  of  the  general  court :  and  that  the  halfway  line 
between  the  town  spring  and  Myers’s  spring,  should  be 
considered  as  surplusage  in  the  decree  ;  in  as  much  as  the 
survey  is  completed  without  it,  by  the  intersection  of  the 
half  way  lines  between  the  town  spring  and  Fisher’s 
spring,  and  the  town  spring  and  Fields’s  spring. 

Wherefore,  it  is  decreed  and  ordered,  thauhe  decree 
of  the  general  court,  giving  an  exposition  to  the  former 
decree  of  this  court,  contrary  to  the  foregoing  opinion 
stnd  directing  a  survey  to  be  made  agreeably  to  such 
exposition  ;  and  also  their  order  setting  aside  the  sur~ 
i'eyor  s  icport,  'which  was  made  and  returned  to  the  ge- 
aeral  court  agreeably  to  the  said  former  decree  of  this 
court,  shall  be,  and  are  hereby  reversed  and  set  aside  : 
and(  it  is  further  ordered,  that  this  cause  be  remanded  to 
the  said  general  court  •  which  court  is  directed  to  enter 
up  a  decree  between  the  parties,  pursuant  to  the  said  for- 
<mer  decree  of  this  court,  according  to  its  true  intent  and 
meaning,  as  recognized  and  explained  in  the  foregoing 
opinion  :  and  it  is  further  decreed  and  ordered,  thateacli 
of  the  parties  pay  their  own  costs  in  this  behalf  expend¬ 
ed.  Which  is  ordered  to  be  certified  to  said  court. 

Judge  B£bb,  dissented  as  to  costs,  thinking  that 
Brown,  who  had  improperly  excepted  to  a  correct  re¬ 
port  of  survey,  ought  to  have  been  adjudged  liable  to 
all  costs  subsequent  and  consequent  upon  his  excep¬ 
tion.  ^ 

Judge  Trimble,  thought  that  as  the  other  report  es¬ 
tablished  by  the  general  court,  was  more  injurious  to 
the  appellant  than  the  first  report,  Brown  ought  not  to  be 
made  to  pay  costs,  unless  it  appeared  that  the  decree  of 
the  general  court,  as  to  the  survey  directed  in  their  de¬ 
cree,  was  contended  for  by  him  ;  but  that  he  should  not 
have  costs. 

The  other  judges  concurred  with  judge  Trimble. 
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LEE  vs*  WALL.* . 

THIS  cause  was  argued  by  Allen ,  for  the  appellant* 

The  Chief  Justice,,  delivered  the  following  opi¬ 
nion  of  the  court  :---The  appellee  exhibited  his  bill  a- 
gainst  the  appellant,  to  obtain  relief  against  the  elder 
grant  ;  and  the  court,  thinking  he  had  the  better  equi¬ 
table  claim  to  a  part  of  the  land  in  controversy,  pronoun¬ 
ced  a  decree  accordingly  ;  from  which  Lee  appealed. 

Wall  claims  under  a  certificate  for  a  village  right  of 
400  acres,  and  the  pre-emption  appendant,  granted  to 
Thomas  Williams,  on  the  16th  February  1780,  “  lying 
on  the  second  right  hand  fork  of  Lawrence’s  creek,  that 
heads  with  the  waters  of  Licking,  to  include  his  im¬ 
provement,  made  by  Charles  Lecompt.”  Which  cer¬ 
tificate  was  entered  (as  to  the  settlement  of  400  acres) 
■with  the  surveyor,  on  the  23d  of  the  same  month,  in  the 
same  words,  and  is  the  claim  in  controversy. 

The  appellant  claims  under  George  Evans’s  entry, 

made  in  1783.  - 

The  second  right  hand  fork  heading  with  the  waters  of 
Licking,  would  not  lead  to  the  improvement  claimed  for 
Williams’s  ;  and  if  that  improvement  was  really  inten¬ 
ded  by  the  locator,  the  reference  to  the  fork  ol  Law¬ 
rence’s  creek,  is  false  and  deceptive. 

A  call  for  a  natural  object,  so  deceptive  and  mislead¬ 
ing  as  that,  could  only  be  counterbalanced  and  overruled 
by  some  other  certain  and  well  known  object  of  descrip¬ 
tion.  Williams’s  entry  gives  no  other,  but  “  his  im¬ 
provement  made  by  Charles  Lecompt.  As  the  call  for 
the  fork  of  Lawrence’s  creek,  is  false,  the  entry  can  on¬ 
ly  be  said  to  inform  us,  after  searching  the  second  fork, 
(if  no  improvement  was  found  there)  to  look  somewhere 
on  the  waters  of  Lawrence’s  creek,  on  a  fork  of  it,  for 
the  improvement. 

What  kind  of  an  improvement  this  was,  the  entry  does 
Hot  say.  It  may  have  been  a  cabin,  or  a  marked  tree, 
a  pen,  or  a  brush-heap  ;  any  one  of  which,  in  the  lan¬ 
guage  of  those  times,  since  sanctioned  by  usage  and  the 
common  consent  of  the  country,  was  an  improvement. 
The  proof  that  Lecompt’s  cabii*  was  of  split  logs,  not 
common  amongst  improvers,  cannot  avail,  except  so  far 
as  it  might  have  assisted  to  give  the  cabin  notoriety. 

*  Abfent,  Jvpge  Trimble. 
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But  the  evidence  in  the  cause,  so  far  .from  establish¬ 
ing  notoriety,  as  to  “  Williams’s  improvement  made  by 
Charles  Lecompt,”  does  not  establish  even  the  identity 
of  any  such  improvement,  Charles  Lecompt  and  Alex¬ 
ander  M’Clelland  say,  that  in  1775,  said  Lecompt  and 
David  Perry,  together,  built  two  cabins  of  split  logs  on 
the  first  large  right  hand  fork  of  Lawrence’s  creek  ;  one 
of  which  was  for  said  Lecompt,  the  other  for  Perry  ; 
that  when  Lecompt  and  Perry  went  up  that  fork  to  im¬ 
prove,  M 1 C lelland ,  M’Connel,  and  others,  went  up  the 
main  fork  to  make  improvements  ;  that  a  day  or  two  af¬ 
ter  Lecompt  and  Perry  had  made  their  improvements, 
Perry  shewed  them  (in  hunting)  to  M’Clelland ;  and  a 
few  days  thereafter,  the  company  left  the  country. 
Whether  Perry  ever  returned,  does  not  appear  ;  Le¬ 
compt  did  not  return  for  near  twenty  years, 

Ignatius  Mitchell,  says  he  was  on  Lawrence’s  creek 
and  its  waters  in  1776,  improving,  (and,  he  thinks,  on 
the  right  h^nd  fork  of  the  creek)  and  saw  the  cabins  of 
split  logs,  and  thinks  he  heard  them  called  Perry’s  and 
Lecompt’s  cabins,  by  two  of  his  company.  We  hear  no 
more  of  these  cabins  until  1 784*.  But  that  either  of  them 
was  built  for  Williams,  or  sold  to  him,  or  had  acquired 
any  fame  as  his,  before  the  date  of  his  entry,  is  not  made 
out  by  any  colour  of  proof.  The  call  for  Williams’s 
improvement,  was  altogether  insufficient  in  itself,  and 
could  not  correct  the  delusive  reference  to  the  second 
right  hand  fork,  instead  of  to  the  first  large  fork,  upon 
which  the  claim  has  been  surveyed. 

The  entry  of  Williams,  under  which  the  appellee 
claims,  is,  therefore,  altogether  vague  and  uncertain. 
The  decree  of  the  circuit  court  of  Mason,  in  sustaining 
the  said  claim  of  the  appellee,  must  be  reversed,  and  it  is 
hereby  annulled  and  set  aside  ;  the  cause  remanded  to 
the  said  court,  with  direction  to  dissolve  the  injunction, 
and  dismiss  the  bill,  with  costs.  Which  is  ordered  to 
be  certified  to  the  said  circuit  court. 


BOWLES  vs.  SOUTH. 

BOWLES,  claiming  by  virtue  of  an  entry  on  a  trea¬ 
sury  warrant,  made  in  June  1780,  exhibited  his  bill 
against  South,  who  claimed  a  settlement  and  pre-emption 
an  elder  date. 
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South,  in  his  answer  to  that  bill,  did  not  insist  upotd 
the  validity  of  his  entries,  nor  the  notoriety  of  the  ob¬ 
ject  (Irvine’s  improvement)  which  they  called  for;  but 
point  which  the  relied  upon  his  elder  patent. 

party  knew  of,  ^he  inferior  court  decided  that  Bowles’s  entry  was  a 
valid  one,  and  decreed  South  to  convey  to  him.  That 
fornrer  fait,  is  decree  was,  on  an  appeal,  affirmed  by  the  court  oi  ap- 
no  caufe  for  a  ls_S„e  pr.  Dec.  32- 

mat  review.  ^  ^  ^  tlieft  filed  his  bill  of  review,  stating  that  41 1  he 
hath  obtained  information  of  the  existence  of  testimony 
very  material  to  the  support  of  his  said  claim,  and  where¬ 
by  he  would  fully  establish  the  improvement  for  which 
his  said  certificate  was  granted.  The  testimony  so  dis¬ 
covered,  is  that  of  Robert  M’Millen,  Jesse  Hodges,  Ja¬ 
cob  Starnes,  and  Ambrose  Coffee.  That  he  did  not 
know  of  said  witnesses,  or  any  of  them,  prior  to  the 
time  of  pronouncing  the  said  decree.” 

Bowies  demurred  to  this  bill.  The  court  overruled 
the  demurrer.  An  answer  was  then  put  in,  and  the 
cause  progressed  to  final  hearing  ;  when  the  court  pro¬ 
nounced  a  decree  in  favor  of  South  ;  establishing  the  va¬ 
lidity  of  his  entries,  From  tnis  decree  Bowles  ap- 
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Allen  and  Hughes ,  for  the  appellant— “Contended  that 
the  case  of  Respass,  & c.  vs.  3P Clanahan  (a),  was  in 
(a)  Ante  342.  point,  and  that  the  principle  there  laid  down,  would  go- 


May  lytb. 


vern  this  case,  ^ 

Hardin,  for  the  appellee.— It  has  been  laid  down  m 
3  some  books,  that  a  bill  of  review  will  not  lie  in  the  infe- 

rior  court,  after  an  affirmance  in  the  appellate  tribunal. 
This  rule  must  be  restricted  to  cases  where  the  bill  oi 
review  is  founded  on  error  in  law  ;  and  that  far  it  is 
clearly  correct.  It  cannot  extend  to  cases  where  th£ 
the  discovery  of  a  matter  of  fact  is  the  foundation  of 
the  application.  In  these  cases,  the  correctness  of  the 
Met.  Plead,  decision  given  upon  the  premises  before  the  court,  is  not 

78,79.  impeached — 4  Viner  413. 

The  affirmance,  by  the  court  of  appeals,  of  the  decree 
heretofore  pronounced  in  this  cause,  will,  therefore,  be 
no  bar  to  this  application.  _ 

^  The  decision  in  the  case  of  Respass,  &c.  vs.  M  ulana- 
han ,  has  laid  it  down  to  be  law,  that  the  discovery  of 
new  witnesses  to  a  point  in  issue  in  the  former  cause, 
no  ground  for  a  bill  of  review.  But,  far  the  l  than  t  is 
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has  not  gone.  This  bill  is  founded  upon  the  discovery  Bo"“’s 
of  evidence  that  proves  the  notoriety  of  Iivme  s  im-  South, 
provement,  aiid  consequent  validity  of  the  appellee  s  en¬ 
tries.  These  points  were  not  in  issue  in  the  former 
cause.  South  having  failed  to  put  it  in  issue  by  his  an¬ 
swer,  no  evidence  could  be  taken  to  those  points,  and  no 
decree  pronounced  relative  to  the  validity  of  South’s  en- 

tries.  .  rr> 

•  A  ground  taken  in  the  decision  of  the  cause  of  Ives- 

pass,  tfc.vs.  M’CSanahan ,  that  perjury  might  be  encou¬ 
raged,  if  bills  of  review  were  allowed  upon  the  produc¬ 
tion  of  new  witnesses  to  the  facts  in  issue  before,  will  not 
apply  to  a  case  where  the  fact  was  not  in  issue. 

The  omission  to  put  the  fact  in  issue,  is  conclusive  to 
shew,  that  the  appellee  did  not  know  of  it.  fie  had  no¬ 
thing  to  call  his  attention  to  the  point,  nor  to  induce 
him  to  search  up  witnesses,  as  the  party  has  where  the 
fact  is  put  in  issue. 

In  1  Har  Chan.  Pr.  176,  it  is  said,  that  which  is  a 
ground  for  a  new  trial  at  law,  is  a  ground  for  a  bill  of 
review. 

In  2  Black.  Reps.  955,  Broadheadvs.  Marshall, .anew 
trial  was  granted  where  the  attorney  had  the  evidence 
of  his  client  in  his  possession,  but  had  neglected  to  search 
it  up.  In  d  Burr.  1771,  Fabrilius  vs.  Cock ,  a  new  trial 
was  granted  upon  the  discovery  of  circumstances  tending 
to  contradict  the  witnesses  of  the  other  party.  In  2 
;Wash.  36,  Ambler  vs.  Wijld ,  a  new  trial  was  decreed  by 
the  chancellor,  when  the  party  might  have  had  it  at  law, 
but  for  his  neglect.  And  in  1  Burr.  393,  it  is  said,  that 
si  new  trial  should  be  granted,  where  there  is  reasonable 
doubt,  or.  perhaps  certainty,  that  justice  has  not  been 
done. 

In  none  of  these  cases,  was  the  ground  for  the  inter¬ 
position  of  the  court,  as  strong  as  the  present  case.  It 
fs  not  to  be  expected  that  every  man  who  has  a  cause, 
will  always  know,  nor  be  advised  of  the  ^best  possible 
mode  of  preparing  it,  nor  of  every  kind  oi  evidence  he 
should  search  for. 

The  discovery  here  made,  is  of  a  new  matter,  depen¬ 
dant,  it  is  true,  upon  oral  testimony.  It  presents  a  new 
case  to  the  chancellor,  which  was  not  before  him  on  the 
former  trial — the  validity  of  South’s  entries,  and  cor¬ 
rectness  of  his  survey.  This  must  suyely.be  a  sufficient  f 

ground  for  a  bill  of  review. 
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The  rule  laid  down  in  the  case  of  Respass , 
IvPClanahan ,  as  I  understand  it,  goes  far  enough.  If 
you  go  farther,  you  will,  in  attempting  to  shut  the  door 
against  litigation  and  perjury,  close  it  against  justice  ; 
and  make  a  man’s  ingorance  of  his  right,  the  means  of  his 
loosing  it.  ; 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 

May  iird.  After  a  statement  of  the  case,  he  proceeded  ’ The  com¬ 

plainant  in  the  original  cause,  could  have  had  no  decree, 
unless  South’s  claim  was  invalid,  or  surveyed  contrary 
to  location  ;  so  that  the  matter  to  which  evidence  is  of¬ 
fered  in  the  bill  of  review,  was  either  necessarily  in  is¬ 
sue,  or  might  have  been  put  in  issue  by  South. 

The  doctrine  of  bills  of  review,  as  stated  in  the  deci¬ 
sion  of  Respass  ^  &e.  vs.  M0Clanahan,a.tX.\{is  term,  need 
not  be  repeated.  This  case,  however,  has  been  said  to 
differ  from  that,  in  this — -that  the  matter  of  the  notori¬ 
ety,  or  the  precise  situation  of  Irvine’s  improvement, 
was  not  in  issue  ;  that  not  a  single  deposition  was  taken 
in  the  original  cause,  as  to  the  improvement,  on  either  side, 

*  Whether  witnesses  had  been  examined  to  support  the 
issue,  or  not,  does  by  no  means  constitute  the  basis  of 
the  decision  of  Respass,  &c.vs.  M'Cianahan,  as  this  ar¬ 
gument  would  seem  to  infer. 

South’s  claim  was  a  village  right,  and  depended  for 
its  locality  and  precision,  upon  Irvine’s  improvement. 
If  the  improvement  was  notorious  at  the  date  of  South’s 
entries  with  the  surveyor,  and  the  fact  was  known  to  him, 
he  ought  to  have  used  it  for  his  defence,  in  the  original 
cause  ;  and  the  omission  to  put  it  in  issue,  can  be  ascri¬ 
bed  to  his  negligence  only.  He  does  not  state  in  his 
bill  pf  review,  that  previous  to  the  decree,  he  was  igno¬ 
rant  of  the  fact  itself  ;  the  existence  of  Irvine’s  improve^ 
ment ;  or  that  he  knew  of  no  witnesses  to  prove  the  fact, 
other  than  the  four  named.  If  the  fact  was  unknown  to 
him,  he  should  have  stated  it  so,  expressly,  in  his  bill, 
otherwise,  it  must  be  taken  that  he  knew  it. 

But  an  allegation  from  South,  that  he  himself  did  not 
know  that  such  an  improvement  or  cabin  as  that  cal¬ 
led  for  iit  his  certificate  of  village  right,  existed,  would 
have  been  a  bold  stroke  at  the  notoriety  of  the  improve¬ 
ment — -the  very  prop  and  strength  of  his  claim.  The 
very  term  notoriety,  imports  diffusive  knowledge  of, 
and  acquaintance  with  the  subject  said  to  be  notorious. 
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If  such  notoriety  was  actually  attached  to  Irvine’s  ca¬ 
bin,  as  to  render  it  a  good  object  of  location,  as  used  in 
his  entries,  then  it  follows,  that  during  the  pendency  of 
the  original  suit,  he  might,  by  using  reasonable  dili¬ 
gence,  have  found  out,  and  applied  to  some  of  the  wit¬ 
nesses  to  whom  it  had  been  known,  or  who  gave  him 
the  information  originally  ;  and,  if  necessary,  havepro- 
cured  a  prolongation  of  the  time  for  taking  depositions. 

But  it  has  been  said,  that  in  his  answer  to  the  original 
bill,  which  is  a  part  of  his  bill  of  review,  he  has  account¬ 
ed  for  this  omission,  by  swearing  that  his  son  managed 
the  claim  principally  for  him. 

This  affords  another  objection  against  the  application 
for  the  review  ;  for  he  should,  in  such  case,  have  sworn, 
not  only  that  the  new  matter  was  not  within  his  own 
knowledge,  but  also,  he  believed  it  was  not  within  his 
agent’s  knowledge,  before  the  pronunciation  of  the  de¬ 
cree.  The  applicant  must  make  out  his  case  complete¬ 
ly,  in  his  bill,  and  not  leave  chasms  to  be  supplied  by 
intendment  :  no  implication  in  favor  of  a  bill  of  review, 
can  be  indulged.  The  interest  of  the  whole  community 
requires  that  there  should  be  some  end  to  controver¬ 
sies.  If  the  matter  was  material  for  his  defence,  (and 
he  has  not  stated  that  it  was  unknown  to  him  before  the 
decree)  he  was  bound  to  have  put  it  in  issue,  and  to  have 
availed  himself  of  it  by  proof,  if  required  :  the  neglect 
of  either,  cannot  be  cured  or  excused,  by  the  discovery 
of  witnesses,  or  u  testimony,”  to  the  matter,  subsequent 
to  the  decree.  If  the  rule  of  defence  should  be  permit¬ 
ted  in  chancery,  so  far  to  differ  from  that  at  law ,  as  to 
enable  a  defendant  to  split  and  divide  his  case  into  as 
many  separate  and  distinct  matters  of  defence  as  it  was 
capable  of,  and  to  bring  them  on  to  several  successive 
trials,  proceedings  in  chancery,  now  tedious  enough, 
might  become  endless  to  every  common  intent  of  justice. 

Upon  application  for  review,  it  is  not  enough  that  the 
matter  should  be  new,  but  it  must  also  be  material  ;  and 
so  shewn  to  be  in  the  bill.  And  that  question  is  also 
embraced  by  a  demurrer.  Upon  this  application,  the 
affidavits  of  the  four  witnesses  discovered,  were  exhibit¬ 
ed  as  a  part  of  the  bill ;  by  reference  to  them,  it  does 
not  appear  that  their  testimony  was  material  to  the  sup¬ 
port  of  South’s  entries.  His  certificate  and  entries  call 
for  Irvine’s  cabin  ;  those  affidavits  allude  only  to  belted 
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and  marked  trees,  as  Irvine’s  improvement ;  not  to  any 
place  known  or  called  Irvine’s  cabin,  or  to  any  cabin, 
built  by  him. 

Bills  of  review,  which  seek  to  open  a  cause  again,  foir 
testimony,  after  the  parties  have,  by  the  opinion  and 
decree,  found  the  weaker  parts  of  their  case,  must  be  re¬ 
ceived  with  great  caution,  ut  finis  sit  litium . 

The  cause  has  been  examined  upon  the  demurrer  to 
the  bill  only  ;  upon  which,  it  is  the  opinion  of  the  court, 
that  the  said  bill  contains  no  foundation  for  a  review ; 
'and,  therefore,  that  the  judgment  of  the  court,  in  over¬ 
ruling  the  demurrer,  was  erroneous  ;  and  also,  the  con¬ 
sequent  decree. — —Decree  reversed. 


May 


An  aftion  of 
aJJumpfitvj\\l  not 
lie  in  favor  of 
the  truftees  of  a 
town  to  recover 
damages  for  the 
non-delivery  of 
papers,  records, 
&c.  belonging 
to  the  corpora . 
tion. 

A  form  of 
aftion  to  reco¬ 
ver  the  fpeci- 
records,  &c. 
snuft  be  purfu- 
ed. 

It  is  error  to 
enter  judgment 
againft  a  defen¬ 
dant  who  has 
not  appeared,  & 
on  whom  pro- 
cefs  has  not 
been  ferved. 


The  FORMER  TRUSTEES  of  PARIS  vs.  the 
TRUSTEES  of  PARIS.* 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court : — The  trustees  of  the  town  of  Paris,  for  the 
time  being,  declared  against  their  predecessors  in  two 
counts  ;  both  in  assumpsit ,  with  an  assignment  of 
breaches  ;  to  recover,  as  well  for  the  non-payment  of  a 
sum  of  money,  as  for  the  non-delivery  of  certain  records 
and  papers  belonging  to  the  corporation. 

It  might  be  convenient  to  the  trustees  for  the  time 
being,  to  commute  the  records  and  papers  for  money  ; 
but  the  interest  of  the  community  at  large,  and  of  indi¬ 
viduals,  in  the  preservation  of  those  records,  does  not 
comport  with  such  an  exchange  ;  the  law  will  not  imply 
such  an  agreement,  but  prohibits  such  a  violation  of 
trust.  However  proper  an  action  upon  a  general  as- 
sump  sit  ^  or  upon  a  special  case, or  agreement,  might  have 
been,  by  the  trustees  against  their  predecessors,  for  the 
money  only  ;  if  such  an  assumpsit  had  been  legally  and 
properly  set  forth;  yet  as  both  counts  combine  the  pa¬ 
pers,  records,  and  money,  they  are,  therefore,  both  in¬ 
sufficient.  For  the  delivery  of  those  records  and  papers,^ 
specifically,  some  appropriate  and  compulsive  remedy 
must  be  sought  ;  such  as  a  bill  in  equity,  a  mandamus , 
or  (if  they  can  be  sufficiently  described  and  identified) 
an  action  of  detinue. 


#  Abfent,  Judge  TrimseEo 
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,  The  j  udgment  was  erroneously  entered  against  J ames 
t ittlb,  who  had  never  appeared  to  the  action,  and  upon 
whom  process  had  not  been  executed. 

Judgment  reversed.  .  . .  , 

The  cause  was  argued  by  Alien ,  for  the  plaintiffs.  . 


WOODS  ys<  PATRICK  and  wife.* 

Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court This  was  a  suit  in  chancery,  originally 
brought  by  Woods"  against  Patrick  and  wife.  The  on¬ 
ly  question  necessary  to  be  decided,  is,  whether  the  cause 
was,  or  was  not,  legally  removed' from  the  Fayette  cir¬ 
cuit  court,  to  the  Clarke  circuit,  by  virtue  of  the  order 
for  a  change  of  venue,’ awartiect'by  the  honorable  Samu¬ 
el  M’Dowel,  on  the  eighth  day  of  February  1805  ;  and 
which  was,  on  the  same  day,  together  with  the  expenses 
of  removal,  deposited  in  the  clerk’s  office?  This  ques¬ 
tion  has  been  already  determined  by  this  court,  in  the 
Case  Woods:  -vs.  the  judges  of  the  Fayette  circuit  court ; 
in  Which  a  peremptory  mandamus yt as  awarded,  com¬ 
illanding  them  to  permit  the  papers. to  be  removed  pur¬ 
suant  to  said  order;  they  having  entered  an  order  upon 
their  record  that  the  caUse  should  not  be  removed,  be¬ 
cause,  aS  they  alleged,  the  order  for  change  of  Venue, 
had  not  been  deposited  in  proper  time. 

It  will  only  be  necessary  now  to  observe,  that  it  ap¬ 
pears  from  the  act  of  assembly,  that  the  March  term  of 
the  Fayette  circuit  court  commenced  on  the  tenth  day 
off  the  month,  so  that  tile  order  was  deposited  with  the 
clerk  thirty  days  (the  time  required  by  law)  before  the 
commencement  of  the  next  term,  considering  the  day  of 
depositing  the  order  as  inclusive,  arid  the  first  day  of  die 
court  as  exclusive.  And  we  are  of  opinion,  the  days 
should  be  calculated  in  that  way. 

The  consequence  is,  that  the  Fayette  circuit  court 
ought  not,  at  the  said  March  term,  to  have  made  any  or¬ 
der,  or  had  any  proceedings  in  the  cause,  or  to  have  ta¬ 
ken  jurisdiction  thereof  .;  especially,  when  objected  to 
by  the  party.*-— —Decree  reversed. 

'Hardin ,  Talbot ,  and  Allen ,  for  the  appellant ;  Bledsoe 
and  Hughes  for  the  appellee. 

*  Abfentj  juPGi  Bisb, 

3  I 
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A  fuit  in  chan, 
eery  may  be  re¬ 
moved  to  ano¬ 
ther  court  for 
trial,  by  the  or¬ 
der  of  a  judge 
directing  a 
change  of  ve¬ 
nue. 

In  calculating 
the  thirty  days 
which  the  order 
ffiould  be  lodg¬ 
ed,  before  the 
term,  to  entitle 
the  party  to  a 
change  of  ve¬ 
nue,  i  he  day  of 
depoliting  the 
order  ihould  be 
included,  2c  the 
firft  day  oi  the 
term  excluded 
from  the  calcu¬ 
lation- 

Ifafteranor- 
derfor  a  change 
of  venue  ha3 
been  legally  de- 
pofited  in  the 
clerk’s  office, 
that  court  pro¬ 
ceed  in  the 
caufe,  it  is  er¬ 
ror. 
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Mayiyb,  WATSON  vs.  ANDERSON.* 

Under  the  plea  THIS  causo  was  argued  by  'Allen,  for  the  plaintiff,  and 
laion^of  debt  Talbot,  for  the  defendant  in  error.  The  several  points 
on  a  penal  fta-.made  in  the  argument,  are  noticed  in  the  following  ©* 
tute,  the  ftatute  p}nion,  which  was  delivered  by 

may  begivenTn  Judge  Trimble. — Jacob  Watson  sued  out  his  writ 
evidence.  .original,  in  debt,  from  the  clerk’s  office  of  the  Warren 
•frf  p,ain"  circuit  court,  on  the  6th  day  of  March  1804,  against  the 
flit,  heomnot*  defendant, Vincent  Anderson,  which  was  duly  executed ; 
by  writ  or  error  whereupon  the  plaintiff  declared  against  the  defendant 
or  appeal,  pro-  por  the  non-payment  of  one  hundred  pounds  debt,  which 

thlrtof/bnw-  had  accrued  to  him  as  a  penalty,  by  virtue  of  the  act  of 
count  ofanyer*  assembly  in  such  cases  made  and  provided,  on  account 
roneous  opinion  0f  defendant  having,  on  the  30th  day  of  October  in 

progref^of  th«  the  year  1800,  neglected  and  refused  to  deliver  to  the 
eaufe.  plaintiff,  upon  demand,  or  within  six  hours  thereafter,  a 

copy  of  the  warrant  of  commitment  and  detainer,  where¬ 
by  the  defendant,  then  sheriff  of  Warren  county,  kept 
and  detained  him,  the  plaintiff,  in  prison.  The  defen¬ 
dant  pleaded  nil  debit;  and  the  plaintiff  joined  issub 
thereon. 

Upon  the  trid!,  the  plaintiff  offered  proof  of  facts  and 
transactions  which  had  taken  place  in  the  year  1800,  in 
order  to  support  his  action.  The  defendant’s  counsel 
objected  to  the  testimony  going  to  the  jury,  “  because  it 
went  to  prove  matters  transacted  more  than  one  year 
before  bringing  of  the  suit;  and  that  the  action  was,  of 
course,  barred  by  the  statute  of  limitations  in  such 
cases.” 

Of  this  opinion  was  the  court,  and  directed  the  jury 
to  disregard  the  evidence  ;  to  which  opinion,  the  plain¬ 
tiff  took  his  bill  of  exceptions,  and  then  suffered  a  non- 
suit. 

The  errors  assigned  here,  question  the  propriety  of 
that  opinion  and  direction  ;  and  insist  that  the  defen¬ 
dant  could  not  avail  himself  of  the  act  of  limitations,  by 
giving  it  in  evidence,  under  the  plea  of  nil  debit  ;  but 
that  the  statute  should  have  been  specially  pleaded. 

(a)  Afts  of  This  action  is  founded  upon  the  habeas  corpus  act  (a), 
1796-7,  p.136,  which  gives  a  forfeiture,  or  penalty,  of  one  hundred 
$  5.  i  frad.  p0un(is,  to  the  prisoner,  against  the  officer  having  him  in 
3  3’  custody,  for  “  not  delivering  a  true  copy  of  the  warrant 

*  Abfent,  Edwards,  Ch.  J« 
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of  the  commitment  and  detainer,  within  six  hours  after  Watson 
demand  thereof  made,  to  the  prisoner,  or  person  de-  *  ™s‘ 
manding  it  on  his  behalf.”  Akoirson. 

The  act  of  limitations  alluded  to  in  the  bill  of  excep¬ 
tions,  is  not  a  part  of  the  general  act  of  limitation  of  ac¬ 
tions,  which  is  applicable  to  civil  suits  in  general ;  but  is 
founded  in  the  46th  section  of  an  act  passed  17th  De¬ 
cember  1796  (a),  by  which  it  is  provided  (among  other  00  Aa«  of 
things)  that  all  actions  or  suits,  brought  on  any  penal  s?26  7»p-,33* 
act  of  assembly,  not  affecting  life  or  limb,  shall  be  brought,  *  Brad‘  * ' 
sued,  or  exhibited,  in  one  year  next  after  the  offence5 
committed,  and  not  after. 

Nit  debit  was  a  proper  plea  to  the  action  ;  it  relates  to 
the  time  of  putting  in  the  plea,  or  at  least,  to  the  bring¬ 
ing  of  the  action  ;  and  it  therefore  follows,  that  any  thing 
going  to  shew  that  nothing  was  then  due,  by  law,  to  the 
plaintiff,  might  be  taken  advantage  of  by  the  defendant 
upon  evidence  :  and  consequently,  that  the  act  of  limi¬ 
tations  of  penal  actions,  might  well  be  set  up  by  him 
without  pleading  it  specially — Sal.  278—3  Gwil.  Bac.’ 

Ab.  p.  518. 

he  brought  on  a  penal  statute,  after  the  time  Efp.Ni.PrL 
limited,  the  defendant  need  not  plead  the  statute,  but  Pr. 
may  take  advantage  of  it,  in  the  general  issue— 3  Gwil.  I38’  °N!rs 
Bac.  Ab.  p.  505.  The  statute  declaring  the  suit  shall  Wd4  63,  t, 
not  be  brought  after,  the  defendant,  in  such  case,  does  ^  “w*  notes, 
not  owe  ;  and  the  plaintiff  has  no  right  to  demand  or  re¬ 
ceive  the  penalty,  at  the  time  o  1  bringing  the  suit. 

We  are,  therefore,  of  opinion,  there  is  no  error  in  the 
opinion  of  the  circuit  court,  or  the  direction  given  by 
them  to  the  jury.  ‘  ••  " 

But  even  if  the  decision  of  the  court  had  been  erro¬ 
neous,  the  plaintiff  cannot  now  make  the  objection. 

Having  submitted  to  a  nonsuit,  which  he  was  not  bound 
to  do,  he  has  abandoned  his  cause  ;  and  therefore  can¬ 
not  avail  himself  of  an  objection  to  the  opinion  of  the 
court,  with  regard  to  evidence.  This  doctrine  is  recog¬ 
nized  by  the  court  of  appeals  of  Virginia— 1  Wash.  Rep.  4 

138  ;  and  is  supported  by  the  principles  of  the  case  of 
vs*  Shields,  decided  the  last  term. 

If  a  contrary  doctrine  were  to  prevail,  it  would  give 
the  plaintiff  a  most  unreasonable  advantage  over  the  de¬ 
fendant.  For  if  the  court  gives  an  opinion  against  the 
'  •  endant,  uPon  a  point  of  evidence  relating  to  his  de- 


4G0. 

Watson 

vs. 

Anderson. 
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fence,  which  he  supposed  to  be  erroneous,  his  only  re* 
medy  is,  to  except  to  the  opinion  ot  the  court,  and  after, 
a  verdict  against  him,  to  prosecute  his  writ  of  error  ;  in 
which,  if  he  fails,  he  is  forever  concluded.  \V  hy  shall 
the  plaintiff  have  two  chances  to  the  defendant  s  one  . 

Besides,  the  plaintiff  might,  immediately  alter  suf¬ 
fering  a  nonsuit,  commence  and  carry  on  a  new  suit  a- 
gainst  the  defendant,  and  at  the  same  time  be  prosecu¬ 
ting  a  writ  of  error  against  him  ;  and  thus  unreasonably 
harrass  the  defendant  with  two  litigations  at  the  same, 
time,  for  the  same  cause. 

The  case  of  &P Neeley  vs.  Oldham's  administrators has. 
been  cited  by  the  counsel  for  the  plaintiff,  to  shew  that 
the  partv  becoming  nonsuit,  can  nave  relief  by  writ  o 
error  in'this  pourt,  against  the  erroneous  opinion  of  the 
inferior  court,  given  in  the  cause.  W e  have  examined 
that  case  ;  and  although  the  point  might  have  been  maae 
in  the  argument,  it  does  not  appear  from  the  record  ; 
nor  is  any  notice  taken  of  it,  in  the  opinion  delivered  by 
the  court:  In  that  case,  the  plaintiff  had  obtained  a  ver¬ 
dict,  which  the  court  erroneously  set  aside.  The  deci¬ 
sion  of  the  court  seems  to  have  gone  on  the  ground,  that 
judgment  ought  to  have  been  rendered  on  the  verdict 
for  the  plaintiff  ;  that  every  thing  afterwards,  was  erro¬ 
neous  ;  and  therefore,  they  direct  judgment  to  be  en¬ 
tered  on  the  verdict,  for  him,  without  any  regard  to  the 
subsequent  proceedings.  The  practice  of  the  couits 
of  nisi prhis  and  the  king's  bench ,  with  regar  to 
suits,  is  not  analogous  to  the  case  here  ;  because  the 
nonsuit  at  nisi  prhis ,  is  to  be  entereu  in  t  e  ing  s 
bench  ;  and  therefore,  may  be  set  aside  there.  J.he  re¬ 
cord  is  a  record  of  the  court  of  kin  g  s  bench,  and  not  o 
he  court  of  nisi  prius  ;  and  indeed,  the  latter  is  on  }  a 
%  ■'  '  •  ;  .  «  .PdgNr  jhM: 

*  M’NEELEY  vs.  OLDHAM’S  adm’rs  - Spring  term  1806. 

M’NEELEY  brought  an  a&ion  at  law,  againfi;  Oldham’s  adminiftrators,  m 
TefferOn  ;  an  ilTne  v/as  made  up,  and  a  trial,  and  verdict  found  for  the  P  ain- 
rUf.  A  new  trial  was  granted  by  the  court,  to  which  opinion,  the  plaintiff  ex¬ 
cepted.  At  a  fubfequent  term,  the  court  gave  the  defendant  leave  to  plead 
anew.  The  olaintiff  excepted  to  this  opinion  hkevvife,  and  then  iuffeied  a 
nonfuit.  He’  then  profecuted  this  writ  of  error,  and  affigned  error  in  the 

°P- This  Court  was  of  opinion  that  the  grounds  ftated  in  the  firft  bill  of  excep¬ 
tions,  were  not  fufficient  for  granting  a  new  trial  ;  and  therefore,  that  a  11  the 

fubfequent  proceedings  were  erroneous.  They,  therefore,  rev  r  e  j  a 

ment  on  the  nonfuit,  and  remanded  the  caufe  to  the  inferior  court,  w  * 
regions  to  reinftate  it,  and  enter  judgment  on  the  veraict  lor  the  p4amti.-. 
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branch  of  the  former.  If  any  case  could  be  shewn, 
where  the  plaintiff  had  suffered  a  nonsuit ,  in  the  king’s 
bench,  or  in  a  trial  at  bar,  after  having  taken  a  bill  of  ex¬ 
ceptions,  and  upon  a  writ  of  error  into  the  exchequer 
chamber,  or  the  house  of  lords,  had  been  permitted  to 
avail  himself  of  the  error  complained  of,  the  case  would 
be  analogous.  But  it  is  believed,  no  such  case  can  be 
shewn. 

This  latter  point  has  been  noticed,  because  it  has  been 
telied  upon  by  the  defendant,  and  a  decision  upon  it  pres¬ 
sed  by  the  plaintiff ;  but  there  being  no  error  in  the 
judgment  of  the  court  below,  it  must  have  been  affirmed 
without  it. — ——Judgment  affirmed. 


WatsoN 

vs. 

An  DEJRS0N. 


JASPER  and  others  vs,  QUARLES. 

THIS  was  a  controversy  for  land,  between  settlers 
tinder  the  laws  of  Kentucky,  on  one  side,  and  the  holder 
of  a  conflicting  military  claim,  on  the  other. 

The  former,  who  were  complainants  in  the  court  be¬ 
low,  and  appellants  in  this  court,  made  their  improve¬ 
ments,  respectively,  in  the  year  179(3  j  and  settled  there¬ 
on,  one  in  the  fall  of  that  year,  the  others  in  the  ensuing 
spring.  On  the  10th  cfay'of  August  1798,  they  applied 
to  the  commissioners  appointed  for  that  purpose,  and 
obtained  their  certificates,  specially  describing  the  lands 
in  controversy  ;  which  were  duly  entered  with  the  sur¬ 
veyor,  in  the  same  month.  Surveys  made  thereon  were 
duly  recorded  and  registered  ;  but  grants  were  not  ob¬ 
tained,  owing  to  the  lien  retained  by  the  state,  for  the 
payment  of  the  purchase  money  in  twelve  annual  instal¬ 
ments. 

The  appellee  claimed  under  an  entry  made  for  Ber¬ 
nard  Lipscombe,  on  a  military  warrant,  in  August  1784, 
for  land  in  the  district  of  country  set  apart  for  the  officers 
and  soldiers  of  the  Virginia  state  line.  But  this  entry  did 
hot  cover  any  part  of  the  land  in  controversy.  In  Au¬ 
gust  1797,  a  survey  was  made  in  consequence  of  this 
entry,  which  included  the  land  on  which  the  appellants 
then  resided  ;  and,  in  May  1798,  a  patent  for  this  land, 
issued  to  Lipscombe.  He  conveyed  it  to  the  appellee, 
who  brought  suit  and  recovered  judgment  in  ejeptment 
against  them. 


In  all  cafes 
of  conflicting 
claims  to  land, 
ifonehat’n  right, 
and  the  forms  of 
lav)  are  inade- 
quate  to  protect 
that  right,  a 
court  of  equity- 
mull:. 

The  right  of 
a  fettler  under 
the  adts  of  ’97 
and  ’98,  takes 
dare  from  the 
commencement  of 
the  lervices  re« 
quired  by  thofc 
atls  for  procu¬ 
ring  a  certifi¬ 
cate  5  and  will 
hold  againft  a, 
patent  (founded 
on  an  erroneous 
furvey)  which, 
iflued  before 
the  date  of  th6 
fettler’s  certifi¬ 
cate  }  provided 
it  be  younger 
than  his  im* 
provement- 
The  law  did 
not  require  the 
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They,  thereupon,  jointly  exhibited  their  bill,  and  ob 


cm  ARLES.  tained  an  injunction  against  him.  Their  bill  states,  that 
their  improvements  were  made  in  1796  ;  their  settle* 
certifi^^To^  ment  thereon,  shortly  after  ;  their  residence  thereon, 
ftate  anything  ever  since  :  the  granting  of  certificates  to  them,  respect- 
relating  to  the  ively,by  the  commissioners  ;  entries  with  the  surveyor  $ 

quantity  ^anli*  ?  registry  ;•  a  compliance,  generally,  with  the  acts 

boundary  de-  °*  assembly,  under  which  they  obtained  their  certifL 
fcribed  by  the  cates ;  that  knowing  of  Lipscombe’s  entry,  they  had 
C]ilA  furvey  of  mac*e  an  experimental  survey  thereof,  before  it  was  in 
a  military  claim  ^act  surveyed  ;  and,  thereby,  ascertained  that  they  were 
in  the  referved  not  within  it ;  the  illegality  of  Lips  combe’s  survey  as 

conform  to  the  being  variant  from  his  entry  ;  and,  that  k  included  up.' 
entry,  or  it  is  wards  of  600  acres  of  surplus  land, 
noi^nappropri.  The  answer  does  not  suggest,  that  the  complainants 
land”  °  * 16  ^ad  obtained  their  certificates,  without  having  perform¬ 
ed  the  previous  conditions,  or  for  colourable  settlements 
or  improvements  ;  but  places  the  defence  principally 
upon  the  allegations,  “  That  the  patent  issued,  and  the 
title  was  complete  to  Lipscombe,  before  the  certificates 
were  granted  to  the  complainants  ;  that  certificates  could 
only  issue  for  vacant  land ;  that  the  claim  of  the  com* 
piainants  must  be  founded  in  misrepresentation  and  im¬ 
position  on  the  commissioners,  in  stating  that  the  land: 
was  vacant  and  unappropriated,  which  in  fact  was  then 
patented,  and  absolutely  vested  in  Lipscombe. 


The  evidence  in  the  cause,  proved  the  actual  settle¬ 
ment,  and  continued  residence  of  the  complainants  ;  and 
also,  the  experimental  survey  and  surplus  land,  charged 
in  their  bill. 

Upon  the  hearing  of  this  cause,  in  the  circuit  court 
of  Pulaski,  that  court  were  equally  divided  in  opinion, 
and  by  consent,  a  decree  without  prejudice,  was  enter¬ 
ed  against  the  complainants,  and  an  appeal  taken  by 
them.  tv 

Clay,  for  the  appellants — Contended  that  their  right  to 
the  land,  commenced  with  their  settlement  thereupon, 
in  1796  ;  if  not  from  that  date,  that  it  did  from  the  pas¬ 
sage  of  the  act  of  1797.  That  whenever  land  was  va¬ 
cant  at  the  time  of  the  settlement  which  the  law  then  au¬ 


thorised,  or  afterwards  recognized,  the  settler  acquired 
a  right  which  could  not  be  divested  by  a  patent  granted 


subsequent  thereto  ;  and  that  the  expressions,  u  vacant 
land,”  used  in  the  acts  of  1797  and  1793,  related  to  the 
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time  of  making  the  settlement,  not  to  the  time  of  grant¬ 
ing  the  certificates. 

Hughes  and  Allen ,  for  the  appellee — Contended  that 
the  appellants  were  not  entitled  to  relief  by  bill  in  chan¬ 
cery.  That  the  certificate  not  shewing,  on  its  face,  when 
the  improvements  were  made,  nor  that  two  acres  of 
corn  were  raised,  &c.  it  was  not  good  against  a  patent. 
But  if  good,  it  was  only  evidence  that  the  services  were 
performed  before  the  date  of  the  certificate,  but  did  not 
show  that  they  were  performed  before  the  date  of  the  pa¬ 
tent  to  Lipscombe.  And  if  parol  evidence  were  to  be 
admitted,  to  shew  when  these  things  were  done,  there 
was  no  evidence  here  that  in  fact  the  two  acres  of  com 
were  raised  before  the  date  of  the  patent.  That  all  the 
requisites  to  obtaining  a  certificate,  must  be  performed, 
before  the  settler  acquired  any  right  to  the  land  ;  and 
that  there  was  here  no  allegation  nor  proof  of  the  noto¬ 
riety  of  the  objects  called  for  in  the  certificates  of  the 
appellants. 

Clay ,  in  reply— Insisted  that  chancery  had  jurisdic¬ 
tion,  wherever  the  legal  title  to  land  was  in  one  person, 
and  a  superior  equity  in  another. 

That  the  settler’s  right  to  land  commenced  with  do¬ 
ing  the  first  act  required  by  law,  whether  that  were  ac¬ 
tual"  settlement,  clearing  ground,  or  raising  corn.  That 
the  law  made  the  commissioners  the  judges  of  these 
acts,  whose  judgment,  when  given,  was  conclusive  on 
all  the  world  ;  that  the  certificate  required  by  law,  was 
to  show  the  land  appropriated,  not  the  detail  of  steps  ta¬ 
ken  to  secure  it ;  that  the  certificate  was  conclusive  of 
their  rights,  and  the  evidence  of  their  time  of  settlement 
proper,  as  it  was  of  a  matter  which  the  certificate  did  not 
purport  to  decide  ;  and  that  the  doctrine  of  notoriety 
which  governed  treasury  warrant  claims,  could  not  ap¬ 
ply  to  settlement  claims,  under  our  acts  of  assembly ; 
but  if  it  did,  here  was  proof  of  actual  residence,  and  that 
has  always  been  held  sufficient  evidence  of  notoriety. 

Edwards,  Cu.  J.  delivered  the  opinion  of  the  court. 
After  a  statement  of  the  case,  he  proceeded — 

The  several  positions  taken  in  argument,  on  either 
side,  may  be  confined  to  three  propositions  : 

1st.  Will  a  bill  in  equity  lie  on  behalf  of  a  settler,  un¬ 
der  the  acts  of  the  legislature  of  Kentucky,  against  a 
person  claiming  under  the  legislative  acts  of  Virginia, 
without  proof  of  actual  fraud  or  accident  l 
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2nd.  Were  the  complainants  settlers  on  vacant  lancfj 
within  the  meaning  of  the  acts  of  assembly  of  1797,  and 
1798  ?  '  If  so,  then,  *  v  *  p- ;■* '  V  . 

3rd.  Can  the  intermediate  grant,  between  the  first  oc-. 
cupancy  and  the  certificate's  obtained  from  the  court  of 
commissioners,  defeat  the  claims  of  the  settlers  ? 

•  Upon  the  jifst  qtve'sti'on,  t&ken  as  a  general  abstract 
proposition,  we  have  no  hesitation  in  saying,  that  in  all 
cases  of  conflicting  claims  to  land,  \  i  one  hath  right,,  and 
the  forms  of  Icav  are  inadequate  to  protect  that  right,  a 
court  of  equity  must. 

The  jurisdiction  of  courts  of  chancer)7,  from  a  mere 
atom,  has  been  gradually  unfolded  anil  extended  ;  strug¬ 
gling  with  the  courts  of  common  law,  in  its  growth  ‘ 
Rut  succeeding  in  the  Contest,  by' a  happy  facility  in  a- 
dapting  its  forms  to  the  subjects  embraced;  by  an  easy 
pliability  in  its  proceedings  ;  affording  a  more  enlarged 
examination,  a  more  uniform  rule  of  property,  and  a 
more  appropriate  redress*  Chancellors,  it  is  true,  have 
now  classed  theft*  appropriate  subjects  of  jurisdiction,  un¬ 
der  the  heads  of  fraud,  accident,  and  trusts.  Rut  it 
must  not  therefore  be  admitted,  that  a  jurisdiction,  the 
most  effectual  arid  appropriate  for  the  uniform  decision 
upon  our  land  lilies,  must  be  abandoned,  if  it  should 
not  fall  within  the  one  or  the  other  of  those  classifica¬ 
tions. 

•  This  court  cannot  s’ay*  that  the  exercise  of  jurisdiction 
by  the  courts  of  chancery,  for  upwards  of  twenty  years  ; 
an  acquiescence  without  struggle  ;  and  the  silent  appro¬ 
bation  of  the  legislature  ;  shall  not  give  as  good  a  sanc¬ 
tion,  as  a  single  decision  of  a  British  chancellor.  And 
it  cannot  be  imagined,  that  an  incipient  right,  under 
the  laws  of  Virginia,  can  give  license  to  do  a  wrong  in 
Kentucky,  because  of  our  separation  ;  or  that  the  one 
party  interested,  should  be  sole  judge,  in  determining 
when  his  right  to  take,  and  what  he  had  taken ,  were 
.  equipoised  in  the  scales  of  justice. 

-  The  second  question  may  be  considered  as  to  the  time 
of  settlement,  and  as  to  the  vacancy  of  the  land  at  that 
time.  Upon  the  first,  the  proof  is  clear  and  explicit,  as 
to  the  imprUvementof  the  lands  in  the  fall  of  1796,  and. 
that  one  of  the  complainants’ (Andrew  Jasper)  settled 
himself  thereon,  in  the  same  fall  ;  and  that  the  others 
settled  upon  theirs,  in  the  ensuing  spring.  '  At  the  tim«jb 
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improvements  were  made,  no  law  recognized  them 
hs  any  foundation  of  a  claim  to  the  land.  The  act  of 
1 795  («),  was  only  retrospective.  Butthe  improvement, 
and  continued  residence  in  1797,  was  a  sufficient  settle¬ 
ment,  under  the  statute  enacted  on  the  first  day  of  March 
in  that  year  (£). 

But  if  any  doubt  could  have  arisen,  it  is  silenced  by 
the  latter  part  of  the  sixth  section  of  the  act  of  i798  (c) 
which  ascertains  and  establishes  the  mode  and  criterion 
Of  determining  the  claims: ,  and  their  priority,  This  sec¬ 
tion  will  be  hereafter  more  particularly  noticed. 

Ihe  other  member  of  the  second  question  is  demon* 
strated  in  favor  of  the  settlers,  by  the  plat  and  evidence. 
It  appears  that  the  entry  of  Lipscombe,  cannot,  by  any 
rational  construction,  or  even  plausible  mistake,  be  made 
to  include  any  part  of  the  land  in  controversy  ;  and,  that 
even  his  survey  was  not  executed,  until  after  the  appel¬ 
lants  were  actually  settled,  and  during  their  residerice  ori 
the  respective  claims. 

.The  land  was  clearly  vacant,  and  Unappropriated  by 
Lipscombe,  at  the  time  of  the  improvements  and  set¬ 
tlements  in  question,  without  deciding  whether  a  settle* 
ment  within  the  boundaries  of  an  erroneous  survey  of  a 
military  location,  previous  to  the  emanation  of  theVrant, 

would,  or  would  not,  be  an  act  of  settlement,  authorised 
bylaw. 

The  third  question  depends  updri  the  time  from  which 
uuZ^US  ?^die  settlers  ^  arid  the  claims  of  Lipscombe, 
shall  be  said  to  have  accrued.  By  the  statute  enacted 
and  approved  on  the  first  day  of  March  1797,  the  li¬ 
cense  and  terms  of  settlement  on  vacant  lands  were  de¬ 
clared;  By  this,  one  year’s  residence,  previous  to  the 
grant  ot  the  certificate  by  the  commissioners,  was  re- 
quired  ot  each  settler*  As  the  commissioners  were  to 
hold  their  sessions  in  the  several  counties,  commencing; 
in  August  1798,  and  ending  in  October,  this  act  would 
have  had  a  very  limited  operation.  On  the  10th  of 
February  1798,  another  act  was  passed,  entitled,  “An 
act  to  amend  and  revise  the  act  entitled  aq  act  for  en¬ 
couraging'  and  granting-  relief  to  settlers  f  wherebv  it  is 
recited,  that  the  act  aforesaid,  “  is  found  defective,  and 
wants  amending  ;  and.  it  appears  most  proper  to  draw 

e  said  recited  act,  with  the  necessary  amendments,  in¬ 
to  one  point  of  view.” 


46* 

Jasper,  &c. 
vs, 

Quarles, 

(a)  Ch.  49, 
p.  79. 

(i>)  A6ls  of 
1796-7,  184. 

r  . 

(c)  i  Ses.  of 
1798,  ch.  46^ 
p.  84,  1  Brack 
84. 


3  K 


466. 

Jaspeir,  &ci 

w. 

Quarles,* 


SPRING  TERM,  ISOS. 

Therefore,  it  was  enacted,  “That  any  widow,  oral# 
free  male  persons,  above  the  age  of  eighteen  years,  ami 
every  other  free  person,  having  a  family,  who  shall  have 
or  may  actually  settle  himself  or  herself  bn  any  vacant 
and  unappropriated  land,  on  the  south  side  of  Green  ri¬ 
ver,  on  or  before  the  first  day  of  July  next,  clear  and 
fence  two  acres  of  land  and  tend  the  same  in  corn,  shall 

be  entitled  to  two,  and  not  less  than  one  hundred  acres; 
to  include  his  or  her  settlement  in  any  part  of  the  sur- 
vev,  which  he  or  she  shall  express  in  his  or  her  entry. 
The  third  section  requires  that  the  party  “  who  shall  be 
entitled  to  a  settlement  by  virtue  of  this  act,  shall  la^  in 
his  or  her  claim  before  the  commissioners  ;  describing 
the  bounds  of  his  or  her  lands  ;  and  have  there oft 
her  witnesses  to  prove  their  rights  of  settlement. 

The  sixth  section  requires  the  appointment  ot  thi* 
commissioners,  and  specifies  the  respective  times  and 
places  at  which  their  sessions  shall  be  Holden,  in  the  se¬ 
veral  counties  south  of  Green  river,  commencing  m  Au¬ 
gust  and  ending  in  November,  with  power  to  appoint  re- 
sittings,  where  any  business  had  been  left  unfinished. 
Then*  powers  are  declared,  “  To  hear  and ^  determine 
the  rights  of  settlement  agreeably  to  this  act.’ 

It  is  evident,  therefore,  that  the  commissioners  had  no 
power  to  grant  new  rights,  but  to  determine  and  ascertain 
those  which  that  act  had  granted.  The  priority  of 
rights  to  be  heard  by  the  commissioners,  under  the  act 
of  1797,  was  declared  by  the  sixth  section  thereof,  viz. 
“  In  all  disputes  between  settlers,  respecting  the  priori¬ 
ty  of  settlement,  the  improvement  first  made  shall  have 

the  preference.”  . 

The  sixth  section  of  the  act  of  1798,  gives  the  com¬ 
missioners  power  44  to  hear  and  determine  all  disputes, 
during  their  sitting,  between  those  who  shall'  claim  * 
right  to  settlement  under  this  act.”  And  in  all  disputes 
«  between  settlers,  respecting  the  priority  ofsettlement, 
the  eldest  improvement  made  since  the  first  day  ot 
March  1797,  shall  have  the  preference  ;  but  no  person 
shall  obtain  a  certificate  for  more  than  one  improvement ; 
provided,  however,  any  person  who  may  have  actually 
settled  him  or  herself  on  any  vacant  land,  as  aforesaid, 
prior  to  the  first  day  of  March  1797,  and  comply  with 
the  requisitions  of  this  act,  and  reside  thereon  a  . 
meeting  of  the  commissioners)  and  who  did  not 
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certificate  from  the  former  commissioners,  shall  be  con-  Jas***,  &c. 
sidered  as  the  eldest  improver ;  but  in  a  dispute  between  vtm 
settlers,  concerning  the  priority  of  improvement,  under  Q2fARl*s» 
this  act,  no  improvement  shall  be  considered  as  suffici- 
ent,  unless  the  person  making  the  same  shall  have  actu¬ 
ally  settled  thereon  within  four  months  from  the  time  of 
improving,  unless  a  sufficient  reason  can  be  alleged  to 
be  adjudged  of  by  the  commissioners.” 

The  seventh  section  makes  it  the  duty  of  their  clerk 
‘‘  to  make  out  a  certificate  to. each  person  to  uthom  a  claim 
is  granted,  describing,  particularly;  the  bounds  of  the 
land,  agreeably  to  the  location  handed  in  to  the  court, 
which  certificate  shall  be  signed  by  the  commissioners  ' 
and  the  said  clerk  shall,  enter  the  locations  in  a  book  \ 
and  such  book  or :  books,  after  being  signed  by  the  com, 
missions,  shall  be  lodged  in  the  register’s  office,  and  shall 
be  admitted,  as  testimony,  or  a,  copy  therefrom,  attested 
by  the  register,  in  any  future  disputes  between  settlers.’? 

The  arguments  founded  upon  the  supposition,  that  the 
commissioners  were  required  to  certify  the  times  of  im¬ 
provement,  or  that  they  ought  to  have  done  so,  and  that 
these  certificates  being  silent  as  to  the  time  of  improve* 
merit,  cannot  be  helped  by  parol  averment  of  the  party, 
must  fail.  These  provisions  show,  beyond  question, 
that  as  between  settlers ,  the  right  commenced  from  the 
time  of  improving ;  and  improvements  made  previous 
to  March  1797,  where  the  act  pf  1798,  had  been  complin 
cd  With  m  other  respects,  were  declared  eldest.  In  do- 
ing  this,  the  legislature  have  declared  the  commence¬ 
ment  of  the  claim,  to  every  legal  and  equitable  intent. 

It  must  not  be  forgotten,  that  the  claims  for  settlement 
were  the  only  rights  which  had  originated  under  the 
state  of  Kentucky.  The  time  limited  by  the  articles, 
and  terms  of  separation  from  Virginia,  for  the  location 
and  appropriation  of  claims  derived  under  the  laws  of 
Virginia,  and  particularly  as  to  the  claims  within  the 
district  set  apart  for  the  officers  and  soldiers,  had  expired 
on  the  first  day  of  May  1792,  as  the  farthest  time  allow¬ 
ed  for  the  appropriation  of  any  claims  under  that  state* 

Those  claims  were  to  be  perfected  under  the  laws  of 
Kentucky  ;  but  the  precise  quantum  of  right,  must  have 
been  fixed  before  the  passage  of  the  acts  of  the.  legisla¬ 
ture  for  encouraging  and  granting  relief  to  settlers.  The 
«£•  right  and  dignity,  as  to  all  otherclaims,  hav- 
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Tmp^.&c.  w  been  fixed,  it  was  only  necessary  that  the  standard 
~  '  between  the  claims  subsequently  created,  should  be  fixed. 

That  the  commencement,  and  not  the  fulfilment  of  the 
services  required,  must  be  regarded  as  the  criterion  at 
priority,  as  evidenced  by  the  sections  of  the  acts  before 

recited.  .  ^  ¥ 

1  That  the  whole  service  is  not  to  be  taken  as  one  act, 

and  disregarded  ih  the  question  of  priority  of  title,  un¬ 
til  completed,  is  manifest.  Ihe  act  distinguishes  by 
priority  of  improvements  ;  then  speaks  of  improvements 
not  commencing  by  settlement ;  and  declares  a  time 
within  which  a  settlement  must  be  made  on  such  im¬ 
provements  :  and  in  such  case,  expressly  declares,  th 

the  improvement  shall  be  the  commencement  of  right  » 

and  not  the  end,  or  more  matured  state  of  compliance 

with  the  law.  ,  .  *  _ 

The  commissioners  were  not  required  to  state,  in  the 

certificate,  any  thing  relating  to  the  right,  but  the  quan¬ 
tity  and  boundaries  described  by  the  claimant,  and  th 
rate  of  the  land,  by  way  of  ascertaining  the  price  to  be 
naid.  The  certificate  amounted  only  to  an  adjudication 
that  the  previous  requisites  of  the  law  had  been  com¬ 
plied  with,  and  the  rate  to  be  paid  (or  the  land, 
balance  of  the  certificate  was  the  act  of  the  party,  in  des¬ 
cribing  the  land  claimed.  He  was  not  bound  or  requi¬ 
red  to  state  when  it  commenced.  His  certificate  was, 
an  admission  of  his  claim  to  die  land  seukdandi  re¬ 
proved  ;  which  it  is  competent  for  him  to  identify,  as  to 
place  and  time,  when  occasion  shall  require.  If  it  were 
otherwise,  let  us  examine  the  consequences. 

A  grant  may  issue  at  the  end  of  six  months  from  the 
registration  of  the  survey  ;  that  may  be  done  as  soon  as 
th?  surveyor  will  be  pleased  to  record  the  plat  and  certi¬ 
ficate  thereof,  and  deliver  it  out  to  the  owner.  So  that, 
in  little  more  than  six  months,  a  grant  may  be  obtain 

upon  any  survey.  , 

The  act  of  1797,  required  of  the  settier,  a  year  s  pr  - 

yious  residence.  The  act  of  1798,  dispensed  with  re¬ 
sidence  for  any  given  length  of  time,  previous  to  the  is¬ 
suing  of  the  certificate  :  but,  bv  both  acts,  the  sittings  of 
the  commissioners  were  defered  until  the  nmntholAu, 
gust  1798.  A  person  who  settled  in  AlarJi  1.7  ’ 

had  improved  before  that  month,  or  who  had  or  should 

settle  and  comnlete  his  improvements  by  the  fust  o  J 
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l  ,n  the  vear  1793,  was  within  the  provisions  of  both 
acts"  Bui  a  person,  who,  by  an  illegal  or  erroneous  sur- 
retained  bv  any  colour  whatever,  six  months  an 
tenor  to  the  first  day  of  July  1798,  and  including  set^ 

tiers  could,  notwithstanding,  have  procured  a  g u  . 

Gently  before  the  settler  could,  by  possibility 
W  obtated  his  certificate.  If  he  had  no  right,  unn 
he  obtained  his  certificate,  he  is  without  redress.  SI  , 
it  be  said  that  such  a  grant,  right  or  wrong,  shall  defeat 
the  bom  U  settler  ?  This,  in  effect,  wou Id  be  a  de¬ 
claration  that  the  settler  had  no.  protection  Rom  illegal 
surveys  until  within  six  months  next  preceding  toe  time 
at  which  he  might  reasonably  hope  to  obtain  his  cer afi- 

^Thr^emfmn  ofThe  art  5’ 179?,  would  thus  be  whol- 
1v  defeated  ;  for  twelve  months  previous  residence, 
would  then  be  impossible  ;  and  that  of  1798,  would  have 
been  partially  suspended,  in  several  of  the  cpunt.es  in 
whTch  the  latter  sessions  of  the  commissioners  were  ap¬ 
pointed.  By  such  a  construction,  the  settlers,  instead 
King  the  pledged  faith  of  a  just  government,  would 
havXd  only  an  instrument,  like  unto  the  invitation  of 
a  sharper  Such  conclusions  to  be  formed  o  rt  of  the 

acts  of  die  legislature,  would  be  absurd  :  and  therefore 
nets  ji  uic  ^  i  rirnnpr  Any  person  who 

such  constructions  cannot  be  proper.  Any  _ 

really  and  bona  fide  had  settled  i'1“f  O  Va“  ’ 

under  faith  of  those  statutes,  was  entitled,  in  the  g  .nei  a  , 
to  protection  from  wrongful  intrusion  from  surve.s. 

Let  us  inquire  whether  the  nature  or  circumstances  of 
T  inscombe’l  grant,  or  survey,  can  form  an  exception. 
terSy  ^gic  m  the  name  of  a  military  survey  or 
■  warrant  which  can  authorise  or  license  the 

owner  or  the  surveyor,  to  range  at  large  from  the  entry, 
free  and  unconfined  ?,  It  is  true,  those  to  wnom  such 
warrants  were  granted,  purchased .  them  at  a  p 

which  the  present  and  future  generation^  oug^  to  ° 

te r 

muS;  mtge.fc  This  would  be  injustice  and  oppres- 

If  a  grant  had  actually  issued  before  die  fil  ** 
improving,  with  an  intention  of  appropriation,  manifest 
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&C'  *a  and  C0nt,inued  according  to  law,  then,  no  such  improv- 
CiuAjtis.  mk  &f  settling,  could  give  claim,  because  not  upon  va¬ 
ra, if  land.  But  if  vacant  at  the  time  of  such  improve¬ 
ment,  when  the  services  are  rendered  and  completed. 
.  ccording  to  the  statutes,  the  whole  performance  shall 
be  taken  together ;  and  the  claim  must  relate  to  the  first 
incipient  act,  unless  an  intermediate  abandonment,  or  an 
intention  vifraudein  legis,  is  shewn. 

3  Cranch  i.  *fT*  of.  Pennsylvania  for  settling  vacant 

lands,  at  a  certain  price  to  those  who  would  cultivate 
improve  and  settle  them,  it  has  been  uniformly  decided’ 
m  the  courts  of  that  state,  that  the  first  incipient  act  of 
improving,  if  accompanied  and  pursued  anitno  residencli 
so  as  to  complete  the  services  within  the  term  required 
>y  ;aw,  shall  be  considered  as  the  incipiency  of  the  claim. 

Under  the  act  of  1779,  chancellor  Wythe  decided 
that  the  settler  had  an  incipient  claim  from  the  time  of 
M  improving,  even  against  one  who  had  acquired  a  right 

•  Jb2£  P?ev,.°“  ,t0  th«  ^t  (a).  That  decision  was  correctly 

Wyiheu  RCp.  reversed  by  the  court  of  appeals  of  Virginia ;  yet  both 

*  *  decisions  acknowledge  the  principle,  that  if  the  im¬ 

provements retogniz^d  by  that  act,  had  been  made  un¬ 
der  the  faith  of  an  existing  law,  that  they  would  have 
been  the  incipiency  of  the  claims.  We  are  clear,  that 
sudi  is  the  intention  and  general  scope  of  our  statutes. 

1  here  is  no  exception  in  favor  of  the  holders  of  mili* 
tary  warrants,  who  might  choose  to  swing  from  their  en- 

t3  ies  .  ,  i  but,  on  the  contrary,  the  acts  themselves 

contain  a  plain  negative  upon  such  an  implication. 

I  he  ninth  section  of  the  act  of  1 797,  and  the  tenth  sec- 
tion  of  the  act  of  1798,  require  the  surveyors  of  counties 
including  any  part  of  the  military  boundary,  as  it  was 
called,  to  apply  immediately  to  the  surveyors  of  the 
Virginia  state  and  continental  lines,  for  copies  of  all  the 
entries  m  their  respective  offices,  on  military  warrants  • 
which  are  required  to  be  furnished  ia  three  months  from 

thr  aet  ’*  and  eveiT  °ne  who  pleased,  was 
entitled  to  have,  from  the  surveyors  of  the  respective 

counties,  a  copy  of  any  entry,  paying  one  shilling  fo*' 

every  copy  so  delivered.  8  K 

for  what  could  these  entries  have  been  provided  in 
every  county  including  any  part  of  the  land  set  apart  for 
officers  and  soldiers,  if  not  to  govern  settlers  in  their 
claims  to  vacant  land?.  And  if  a  survey,  variant  fro 


47% 


SPRING  TERM,  1808. 

the  entry,  made  subsequent  to  the  act  of  improvement  te 

or  settlement,  was  to  govern,  of  what  use  was  the  entry  QuAatrs- 
to  the  settler  ?  As,  on  the  one  hand,  great  mischiefs 
and  confusions  would  ensue,  from  individuals  taking  up¬ 
on  themselves  to  decide  whether  a  survey  made  pre¬ 
vious  to  their  improvement,  had  been  legally  made  or 
valid  in  law  ;  and  making  settlements  thereon  at  their 
will  and  pleasure ;  so,  on  the  other  hand,  like  conse¬ 
quences  would  ensue,  from  military  or  other  claimants, 
undertaking  to  determine  the  quo  ammo  with  which  an 
improvement  had  been  made  ;  and  men  the  improver  s 
intention  to  abandon  was  evidenced  ;  or  when  his  im¬ 
provement  was  forfeited,  for  want  of  residence  ;  and 
thus  to  say,  we  will  take  advantage  of  the  breach  and 
forfeiture  of  the  condition,  without  trial,  or  without  mer¬ 
cy  ;  so  as  to  preclude  the  commonwealth  (to  whom 
the  right  properly  belongs)  from  excusing  upon  good 
reasons,  or  from  graciously  remitting  the  forfeiture.  . 

We  are  decidedly  of  opinion,  that  it  does  not  lie  m 
the  mouth  of  one  claiming  under  Lipscombe  s  sur¬ 
vey,  to  say,  the  complainants  have  no  claim.  They  aie 
shewn  to  be  bona  fide  settlers  and  improvers,  actually  re¬ 
sident  at  the  time  of  the  survey  made  upon  them,  and 
ever  since.  The  survey  is  altogether  variant  from  the 
entry,  and  without  plausibility  for  the  mistake  :  for,  in¬ 
dependent  of  the  error  in  the  beginning  assumed,  and 
the  error  in  the  folk  of  the  stream,  up  which  the  survey 
has  been  extended,  a  most  palpable  extension  of  the  line, 
from  the  creek  westward  towards  the  settlers,  has  been 
made,  of  700  poles  instead  of  420,  the  distance  called 
for  by  the  certificate  of  survey.  The  inspection  of  the 
plat,  and  a  comparison  of  the  report  of  survey  m  this 
cause  with  the  entry  and  grant  of  Lipscombe,  united 
with  the  actual  settlement  and  residence  of  the  complain  ¬ 
ants  on  the  ground,  when  Lipscombe’s  survey  was 
made,  furnish  clear  evidence  of  a  fraudulent  deviation 
from  the  entry,  for  the  purpose  of  including  the  settlers. 
Whether  Lipscombe,  or  his  alienee,  was  privy  to  the 
fraud,  is  quite  immaterial,  as  to  the  question  ot  right 
here  ;  neither  of  them  ought  to  be  permitted  to  reap 
fruits  of  this  wrongful  act,  committed  to  the  prejudice  o 
the  complainants. 

We  are,  therefore,  of  opinion,  that  the  complainants 
kave  the  prior  equitable  claim  to  the  lands  in  controversy. 


472 


jAsrzs,  Sc. 
■  V!' 

Qg  ABIES. 


SPRING  TERM,  1808; 

i  W  herefore,- it  is.  decreed  and  ordered,  that  the  said 
dt;u-ae  o.  the  circuit  court  be  reversed,  and  it  is  hereby 
annulled  anti  set  aside  ;  and  it  is  ordered,  that  the  suit 
be  reminded  to  the,  said  circuit  court,  who  are  hereby 

tin  ec ted  to  enter  a  decree  for  the  complainants,  for  their 
J  cspective  quantities  ot  land,  as  specified  in  their  certifi¬ 
cates  irora  the  commissioners  ;  and  that  the  defendant, 
%.ar  es,  be  directed  to  release  all  his  claim  to  the  said 
complainants,  respectively,  for  their  said  several  tracts  of 
land,  or  so  much  thereof  as  is  included  within  the  said 
sui  vey  made  for  Bernard  Lipscombe  ;  the  execution  of 
said  decree;  however,  to  be  stayed  until  the  said  corn- 
plamants,  respectively,  or  those  claiming  from  or  under 
them,  shall  sue  out  their  patents,  or  procure  effectual 
acquittances  from  the  commonwealth,  of  the  instalments 
o  money  due  and  to  become  due,  with  interest,  for 
wmch  the  said  commonwealth  hath  by  laW  a  lien  on  said 
in  s,  un  e.  t  it  said  recited  acts;  and  the  subsequent 
acts  relating  to  the  said  rights  :  the  said  appellee,  and 
all  others  claiming,  or  to  claim,  under,  through,  or  by 
bim,  to  be  enjoined  in  the  meantime  from  proceeding 
upon  the  judgment  at  law,  as  aforesaid  obtained ;  and 
the  tomplainants  in  that  court  to  have  their  costs. 

And  it  IS  further  decreed  and  ordered,  that  the  appel- 
ee  p^to  the  appellants  their  costs  in  this  behalf  expen- 

court  WhlCh  ‘S  ordered- t0  be  certified  to  the  said  circuit 
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The  juiifdic- 
8ioa  held  by 
courts  ot  chan¬ 
cery,  in  relation 
to  confii&ing 
land  titles,  is 
governed  (hitt- 
ly  by  the  (la¬ 
ttices  under 
v/hich  thofe  ti¬ 
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tion  to  trulls,  is 
not  applicable* 


,  .  ,  ,  .  .  cm  m  y,  against  i.ewis, 

whicn  ne  claimed  certain  land,  by  virtue  of  an  entr 

made  on  the  23d  day  of  December  1 782,  for  14,000  acri 
Lewis  held  the  elder  patent  for  1000  acres  of  this  lan 
obtained  by  vrtw  of  an  elder  entry.  On  the  hearii 
ot  t, 113  cause,  m  the  Fayette  circuit  court,  that  cot 
ivei  e  of  opinion,  that  Speed’s  entry  was  sufficiently  su 
porteu  by  proor,  and  properly  covered  the  land  in  que 
uon.  I  hey  were  also  of  opinion,  that  Lewis’s  entry  w 
sufficiently  supported  by  proof,  and  was  erroneouslv.su 
veyed  ;  but  that  when  surveyed  according  to  entry, 
would  cover  other  Umd  within  Speed’s  entry  and  pater 
1  lie  decree  then  proceeds  as  follows  : 
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u  This  court  will  not  decree  a  conveyance  of  the  land 
improperly  included  in  the  defendant’s  survey,  without 
also  decreeing  to  the  defendant,  the  land  which  would 
have  been  included,  Had  the  survey  of  the  defendant 
been  made  as  above  directed.  The  complainant,  by  his 
counsel,  refusing  to  take  a  decree  for  the  land  impro¬ 
perly  surveyed  for  the  defendant,  as  aforesaid,  upon  the 
tennis  aforesaid,”  his  bill  was  dismissed  with  costs. 
From  which  decree,  he  appealed. 

The  arguments  on  the  other  parts  of  the  cause,  rela¬ 
ted  to  the  sufficiency  of  the  proof.  On  this  point,  the}/ 
were  as  follow  : 

Alim ,  for  the  appellant  (a);-— If  the  court  should  be  of 
opinion,  that  the  proofs  sufficiently  establish  the  calk  of 
both  entries,  the  question  on  which  the- inferior  court  de¬ 
cided,  will  arise; 

The  parties  each  claim  under  the  statutes  relating  to 
land  titles,  ^ Every  one  who  claims  under  a  statute,  must 
bring  himself  within  its  provisions.  By  the  provisions 
of  our  land  law,  a  survey  must  conform  to  the  entry. 
If  it  do  not,  it  can  derive  no  aid  from  the  entry.  But 
.Lewis  has  not  made  his  survey  conformably  to  his  en¬ 
try  ;  and  therefore,  he  has  not  brought  himself  within 
the  provisions  of  those  laws.  He  can,  therefore,  de¬ 
rive  no  aid  from  his  entry,  but  must  hold  by  his  patent 
only.  And  Speed’s  entry,  being  elder  than  Lewis’s  pa¬ 
tent,  must  take  the  laud. 

That  the  rights  to  conflicting  land  titles  are  governed 
by  this  rule,  and  not  by  analogy  to  private  contracts,  has 
been,  in  substance,  decided  in  the  case  of  Craig'  and  ci¬ 
thers  vs .  Pelham  ( h ).  Special  entries  are  required  by 
law,  lor  the  purpose  of  giving  notice  to  subsequent  lo¬ 
cators,  of  the  land  intended  to  be  secured.  But  in  the 
above  case,  where  the  subsequent  locator  had  notice,  itr 
fact,  of  the  land  intended  to  be  secured,  it  was  held  in¬ 
sufficient  ;  and  that  ifthe  entry  was  not  special  in  itself, 
the  proprietor  cpuld  not  hojd’land  under  it.  The  pos¬ 
sibility  of  bringing  the  decisions  of  the  court  into  a  cir¬ 
cle,  in  three  cases,  for  the  same  land,  which  is  mention¬ 
ed  in  that  case,  might  exist  here.  If  you  say  Lewis 
shall  prevail  m  this  suit,  because  we  hold  the  land  their 
entry  covers,  a  special  entry,  younger  than  either,  which 
will  only  co^er  the  laad  surveyed  by  Lewis,  will  take  the 
land  from  him,  because  of  his  erroneous,  survey  :  after 

'  ‘  1  3  h 
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which,  we  can  recover  the  land  from  the  latter  claimant, 
because  we  have  the  elder  entry  for  it.  We  will  then 
be  where  we  started,  and  the  right  to  the  land  undeci¬ 
ded.  i,  '  :  ’  ■  ■  $ 

Clai/j  for  the  appellee. — This  branch  of  the  cause  de¬ 
pends  upon  the  question,  whether  the  courts  of  chance¬ 
ry  hold  cognizance  of  suits  in  relation  to  land  titles,  as 
a  legal,  or  as  an  equitable  jurisdiction.  Whether  it  is 
to  be  governed  by  legal  principles  only,  or  by  the  princi¬ 
ples  of  general  equity,  which  are  applicable  to  trusts  ge¬ 
nerally.  An  elder  patentee  must  be  considered  a  trus¬ 
tee,  where  there  is  a  superior  equity.  But  where  there 
is  not  a  superior  equity,  or  where  he  can  rebut  that  equi¬ 
ty,  he. can  conscientiously  hold  the  land. 

This  trust  must  he  governed  by  the  same  rules  that 
would  govern  cases  where  two  men  contract  with  a  third 
land-holder,  for  land.  If  the  one  making  the  youngest 
purchase,  obtains  a  conveyance  of  the  land  which  he 
knew  the  other  had  theretofore  contracted  for,  it  is  a- 
gainst  conscience,  and  he  must  convey  to  the  first  pur¬ 
chaser.  The  entry  books  are  the  places  where  this 
knowledge  of  these  contracts  is  to  be  acquired.  If  in 
such  a  case,  the  first  purchaser  were  fairly,  but  through 
mistake,  to  procure  a  conveyance  for  land  different  from 
that  which  he  had  contracted  for,  the  proprietor  could 
not  take  it  from  him,  without  conveying  that  which  he 
contracted  for  ;  because  it  would  be  iniquitous  that  he 
should  hold  both.  But  if  a  third  person,  who  had  pur¬ 
chased  the  land  thus  conveyed,  and  no  more,  between  the 
contract  and  conveyance,  were  to  contest  the  right  of 
the  grantee,  he  would  prevail,  without  making  any  re¬ 
muneration  ;  because  he  had  done  no  wrong,  and  receiv¬ 
ed  no  more  than  what  he  had  fairly  contracted  and  paid 
for.  But  if  this  younger  purchaser,  knowing  of  the  con¬ 
tract  of  the  former,  were  to  contract  for  the  same  land, 
and  so  much  more  as  to  include  the  land  subsequently 
conveyed  ;  and  then  come  into  equity,  and  ask  a  convey¬ 
ance  from  the  first  grantee,  when  he  held  the  land  the 
grantee  had  contracted  for  ;  equity  would  say  to  him. 
You  must  do  equity  before  you  can  receive  it ;  as  you 
hold  the  land  the  first  grantee  contracted  for,  you  ought 
not  to  complain  that  he  did  not  take  a  conveyance  of  the 
same  land  he  contracted  for  ;  if  he  had  done  so,  it  would 
hare  equally  taken  land  out  of  your  purchase,  and  he 
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feeing,  the  prior  purchaser  must  prevail.  You  cannot 
ask  from  him,  land,  because  you  made  the  first  contract 
for  it,  while  you  htjld  land  which  he  made  the  first  con¬ 
tract  for  or  if  you-  do  claim  it,  you  cannot  succeed,  un¬ 
less  you  will  convey  to  him  the  land  which  he  first- con¬ 
tracted -for.” 

Such  is  the  language  of  equity,  applied  to  individual 
contracts.  And  the  acquisition  of  land  titles  from  the 
state,  ought  not  to  be  governed  by  different  rules.  If  I 
could  not  succeed,  in  equity,  against  a  person,  when  we 
had  made  conflicting  purchases  from  an  individual,  it 
cannot  alter  the  case,  that  those  purchases  were  made 
from  the  state. 

Making  an  entry,  is  the  completion  of  a  contract  for  a 
particular  spot  ;  if  the  entry  be  a  good  one,  it  is  notice 
to  all  the  world  ;  if  it  is  not  good,  it  is  not  notice. 

Speed  cannot  say,  that  his  entry  was  for  14,000  acres, 
and  that,  therefore,  he  is  entitled  to  that  quantity.  By 
making  an  entry  which  covered  1000  acres,  theretofore 
entered  by  Lewis,  Speed  could  only  acquire  an  equita¬ 
ble  claim  to  13,000;  he  could  not  thus  acquire  any 
equity  to  land  then  appropriated. 

Art  erroneous  survey  never  is  intended  in  fact,  and 
never  ought  in  law,  to  be  considered  an  abandonment  of 
a  claim  to  the  land.  It  is  the  mistaken  method  taken  to 
pei  feet  a  right  to  the  land,  and  is  oftener  the  mistake  of 
the  surveyor  than  of  the  party  ;  for  it  is  the  duty  of  the 
surveyor,  to  make  the  survey  in  conformity  to  the  entry. 
Fraud  cannot  in  these  cases,  generally,  nor  in  this,  hi 
particular,  be  suspected.  The  party  had  no  inducement 
to  surrender  the  ground  covered  by  his  entry,  for  other 
land. 

It  is  also  to  he  recollected,  that  Speed  was  the  com¬ 
plainant  below,  and  that  equity  frequently  seizes  this  si¬ 
tuation  to  compel  a  party  to  do  that  complete  justice, 
which  she  would  not  otherwise  attempt  to  enforce ,  The 
principle  I  contend  for,  if  once  established,  will  favor 
the  old  settlements  and  pre-emptions,  the  most  meritori¬ 
ous  claims  in  our  country  ;  which,  having  been  in  part 
enoneously  surveyed,  have  been  swallowed  up  by  the 
young,  hut  large,  sweeping  entries  of  the  speculators. 

I  know  of  no  case  decided  against  this  doctrine.  The 
case  of.  Craig  and  others  vs .  Pelham ,  turned  on  ano~ 
Uer  point ;  and  as  much  as  a  person  may  be  amused  by 
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the  ingenuity  displayed  in  the  imaginary  circle  of  deci¬ 
sions  there  put,  he  must  see  its  fallacy,  when  he  re* 
collects  that  a  conveyance  follows  an  adjudication*  on 
conflicting  titles  ;  and  that  the  successful  party  holds  the 
two  titles  united,  to  contend  against  a  third,  l  his  is 
also  a  complete  answer  to  Mr.  Allen’s  imaginary  cases. 
The  case  of  Weird  vs.  Fox's  heirs ,  Hughes  214,  shews, 
that  general  principles  of  equity,  and  not  those  only,  de¬ 
rived  under  the  land  law,  may  and  will  govern  conflict¬ 
ing  land  titles.*  ,  , 

Allen ,  in  reply,  was  stopped  by  the  court,  when  he 

came  to  this  point  in  the  argument. 

The  Chief  Justice,  after  consulting  the  other 
judges,  stated  that  it  was  unnecessary  for  him  to  say 

anv  thing  further  on  that  point. 

The  opinion  of  the  court,  delivered  by  him  a  lew  days 
afterwards,  was  as  follows  -.—This  is  a  contest  tor  land, 
of  the  usual  kind,  each  party  claiming  under  a  distinct 
title,  derived  from  the  commonwealth. of  Virginia.  It 
is  proper,  first,  to  examine  into  the  validity  of  Speed  s 
entry,  he  being  complainant  in  the.  original  suit.  It  is 
in  these  words : 

“  December  23d  1782,  James  Speed  enters  14,000 
acres  of  land,  on  seven  treasury  warrants,  lying  on  the 

N.  E.  side  of  Gist’s  creek,  beginning  at  the  lower  corner 

of  Al.  Lithgrow’s  pre-emption  on  the  N.  E.  on  the  JN. 

E.  side  of  said  creek,  and  running  upwards  with  Lith- 
grow’s  line,  to  the  line  of  Charles  Morgan  s  pre-emp¬ 
tion  ;  thence  upwards  with  Morgan’s  line,  to  his  upper 
corner  on  said  creek  ;  thence  continuing  up  said  creek, 
and  binding  thereon,  to  the  mouth  of  T urkey  run,  which 
run  falls  into  Gist’s  creek,  about  two  miles  above  Mor¬ 
gan’s  cabin,  on  the  opposite  side  ;  then  running  up  1  ur- 
kev  run,  taking  in  its  waters  to  the  head  thereol  j  then 
extending  from  the  head  of  said  run,  and  horn  the  e 
ginning,  a  north-westwardly  course  for  quantity.  ^ 

Speed’s  entry  calling  for  Al.  Lithgrow’s  and  Charles 

Morgan’s  pre-emptions,  their  entries  must  also  be  con¬ 
sidered  as  component  parts  of  his  entry.  They  are  as 
follow: 

“  October  10th  1780,  Al.  Lithgrow  enters  a  pre-emp¬ 
tion  warrant  of  1000  acres,  on  the  west  fork  ol  Licking, 

"  *  See  oMervations  made  in  this  part  of  the  caufe,  reported  in  a  note  to  the., 
cafe  of  Craig  'o'r.dlAojhy  vs,  Ccgar ,  antt 
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below  an  improvement,  adjoining  a  pre-emption  war- 
rant  of  John  Morgan’s  on  the  same,  running  down  both 
sides  of  the  same  for  quantity,  including  his  improve- 


ment 

May  11th  1780,  “Charles  Morgan,  heir,  &c.  enters 
1000  aeres  upon  a  pre-emption  warrant,  on  the  most  east- 
wardly  branch  of  Stoner’s,  fork  of  Licking,  near  the  head 
thereof,  including  a  spring  known  by  the  name  of  Mor¬ 
gan’s  spring,  and  his  cabin.” 

These  entries  were  all  made  before  either  of  them  aD- 

JL 

pears  to  have  been  surveyed.  Morgan’s  pre-emption  is 
called  for  in  both  of  the  other  entries,  and  therefore  his 
entry  shall  be  attended  to  in  the  first  place. 

It  is  believed,  that  Stoner’s  fork  of  Licking  was  com¬ 
monly  known  by  that  name,  at,  and  before  the  date  of 
Morgan’s  entry  ;  and  the  water  course  exhibited  on  the 
connected  plat,  is  also  believed  to  be  the  most  eastward- 
ly  branch  of  Stoner’s  fork.  The  expression,  “near 
the  head  thereof,”  is  too  general  to  help  the  entry,  un¬ 
less  it  is  aided  by  the  expressions,  “  including  a  spring 
known  by  the  name  of  Morgan’s  spring,  and  his  cabin.’’ 
The  proof,  as  to  the  spring,  is  not  very  particular ;  but  a 
cabin  is  shewn,  and  proven  to  have  been  generally  known 
and  called  Morgan’s  cabin,  or  John  Morgan’s  cabin,  at 
the  date  of  this  entry* 

But  it  must  be  remarked,  that  the  words  of  the  entry 
are,  “  Charles  Morgan’s  cabin,  heir,  &c.”  which  implies, 
that  he  derived  his  claim  to  the  cabin  intended,  from 
some  deceased  relative  ;  and  it  may  be  presumed,  that 
the  name  of  this  relative  was  Morgan  ;  but  certainly  it 
would  be  extending  the  presumption  too  far,  to  admit  it 
as  sufficient  evidence  that  the  given  name  of  the  person 
was  John.  Indeed  this  relative  might  have  purchased 
a  right  to  the  cabivi,  and  a  pre-emption  for  making  it, 
from  a  person  not  of  the  name  of  Morgan. 

Therefore,  it  seems  to  this  court,  that  the  cabin  meant 
by  the  entry,  is  not  satisfactorily  identified  ;  and  that 
the  testimony  in  the  cause,  which  very  amply  establishes 
the  notoriety  of  John  Morgan’s  cabin,  cannot  safely  be 
applied  to  the  cabin  in  question  ;  or,  in  other  words,  it 
does  not  prove  that  John  Morgan’s  cabin  is  the  one 
meant  in  this  entry.  The  consequence  is,  that  Mor¬ 
gan’s  entry,  which  at  first  view  appeared  to  be  the  main 
^upport  of  Speed’s  entry,  is  not  itself  supported. 
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As  to  Lithgrow’s  entry,  it  seems  to  be  unintelligible  $ 
at  least,  it  is  very  vague  and  indefinite  in  itself,  and  is. 
rendered  still  more  so,  by  the  defects  in  Morgan  s  entry* 

It  may  be  true,  that  this  pre-emption  is  on  the  westward-., 
ly  fork  of  Licking  ;  but,  to  say  the  most,  the  call  for  the 
west  fork  of  Licking,  can  only  be  taken  as  general  de¬ 
scription  ;  and  the  entry  only  particularly  expresses, 
that  it  is  “  below  an  improvement,  adjoining  a  pre-emp¬ 
tion  warrant  of  John  Morgan’s  which,  taken  the  most 
favorably,  does  not  point  out  what  improvement  it  was 
to  lie  below  j  nor  does  it  point  out  which  side  of  John 
Morgan’s  pre-emption  was  intended* 

The  expressions  u  running  down  both  sides  of  the 
same  (the  west  fork)  including  his  improvement,  might 
have  been  effectual,  had  the  identity  and  notoriety  of, 
John  Morgan’s  pre-emption  and  Lithgrow  s  impiove- 
ment,  been  proven.  But  this  has  not  been, done. _  It  is 
not  even  shewn  that  John  Morgan  ever  obtained  a  pre¬ 
emption  :  it  is  only  proven,  that  in  the  year  13V  6,  he 
builta  cabin,  which,  by  the  land  law  or  1779,  entitled^ 
him  to  claim  a  pre-emption.  ■  • 

After  having  thus  examined  Morgan’s  and  Lith¬ 
grow’s  entries,  and  found  them  insufficient  to  support 
Speed’s  entry,  which  is  connected  with  them,  there  are 
only  two  other  calls  in  Speed’s  entry  deserving  of  par¬ 
ticular  notice,  to  wit  :  u  Gist’s  creek  and  Turkey  runv 
which  run  falls  into  Gist’s  creek  about  two  miles  above 
Morgan’s  cabin,  on  the  opposite  side.  If  Morgan  s 
cabin  called  for  in  this  entry,  had  been  ascertained,  it 
might  aid  both  of  these  calls  ;  and,  on  the  other  hand, 
these  calls  may  aid  in  ascertaining  the  cabin  intended. 

It  is  proven  that  what  is  now  generally  known  by  the 
name  of  Stoner,  was  formerly,  sometimes,  called  Sto¬ 
ner’s  fork,  and  sometimes  Gist’s  creek.  The  expres¬ 
sion  “  Gist’s  creek,”  therefore,  might  be  considered  as 
a  good  general  description,  if  the  proof  had  gone  as  far 
with  respect  to  Turkey  run  ;  but  at  most,  it  only  appears 
from  the  surveyor’s  report,  that  there  is  a  run  empt)  ing 
into  Stoner’s  fork,  which  is  now  called  Turkey  run  but 
there  is  no  proof  that  it  was  generally  known  by  that 
name,  at  the  time  Speed’s  entry  was  made.  1  his  being 
the  last  hope  of  identifying  Charles  Morgan  s  cabin,  in¬ 
tended  in  Speed’s  entry,  the  conclusion  must  be,  that 
his  entry  cannot  be  sustained  ;  and  consequently,  that 


SPRING  TERM,  1808.  < 

the  circuit  court  for  the  county  of  Fayette,  was  correct  S^eed 

X  K*  /  I  1  1  n  ^  1.  _  ‘  I  _  .  I  1  — .  » 


in  dismissing  his  bill. 

But  this  court  is  not  prepared,  nor  is  it  necessary,  to 
decide,  (further  than  what  is  implied  in  the  foregoing 
opinion}  that  the  reasons  on  which  the  dismissal  was 
founded,  are  correct  :  there  may  be  sufficient  reasons 
for  a  decree,  which  are  not  stated  ;  and  those  only  may 
be  stated,  which  are  not  sufficient. 

Wherefore,  it  is  decreed  and  ordered,  that  the  said 
decree  of  the  circuit  court  aforesaid,  as  to  the  dismis- 
51011  of  the  bill,  with  costs,  be  affirmed  ;  and  that  the  ap¬ 
pellant  do  pay  unto  the  appellee,  his  costs  in  this  behalf 

expended.  Which  is  ordered  to  be  certified  to  said 
court. 


‘VS. 

Lswxs- 


HALL  v$,  THE  COMMONWEALTH  by  RUTH 

YOUNG.  ’  May  3^* 

TnIISj7C/aUSrWaSi  arSued  hy  Afym,  for  the  appellant The  child  of 
and  by  Allen,  for  the  appellee.  "  a  woman  whofe 

Edwards,  Ch.  J.  delivered  the  following  opinion  Qf  £usband  has 
t  e  court  Hall  was  apprehended  by  a  justice’s  war-  year”,  tad* no 
rant,  pursuant  to  the  statute  in  such  cases  provided  (a)  proof  of  his  be- 
upon  the  charge  of  being  the  father  of  two  bastard  chil-  inSalivein  thaC 
dren ofonebirth  On  the  trial  in  the  county  court,  he 
v  ered  a  bill  of  exceptions  to  the  court,  which  was  re-  l^er  ls  fubje& 
tused  ;  and  being  signed  by  the  bystanders,  was  admit-  toth.e  b"‘co"- 
ted  to  record,  and  now  certified  with  the  other  proceed-  ^ThSertf' 

3n£s*  #  a  baftard  chil- 

The  justices  have  not  certified  why  they  refused  to  seal  ?ren  at  a  birth* 
the  bill  of  exceptions,  when  tendered.  The  case  stated  'L  *1 ‘Si! 

y  t  e  exceptions,  is,  that  the  mother  was  a  married  nancc  of  both, 
woman  previous  to  her  being  enseint,  but  her  husband  A. bm  ®f«- 

had  ( been  absent  eight  years,  but  was  heard  of  in  that  bTby-faS 
time  ;  wheicupon  tne  court  adjudged  her  a  single  wo-  a!1(*  entered  of 
ntan,  within  the  meaning  of  the  statute,  and  convicted  Trd’ is  t0  b' 
him  as  the  father  of  the  children,  and  made  an  order  the' IZ!" 
tipon  him  for  their  support :  from  which  he  has  appeal-  (a)  A&s  of 

ed.-  1795,  ch.  11, 

The  assignment  of  errors  requires  us  to  decide,  whe-  ft?’  '  Bra,i* 
therthe  mother  was  properly  adjudged  a  feme  sole,  and 
tv  tether  the  order  upon  the  appellant  to  support  both  chil- 
4#eo,  was  proper* 
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Hail  The  one  question  depends  upon  the  statute  of  Virgin 

<v%‘  nia  which  was  in  force,  and  without  any  repeal,  was  re** 
enacted  in  January  1799,  declaring  “  That  any  person 
absenting  himself  beyond  sea,  or  elsewhere,  for  seven 
years  successively,  shall  be  presumed  to  be  dead,  unless. 
(a)  j  Ses.  of  proof  be  made  that  he  was  alive  within  that  time”  ( a ). 
179S,  eh-7,p-  The  question  is,  does  the  bill  of  exceptions  a  fiord  any 
*9» 1  Btad-  a9-  evidence  that  the  husband  was  alive,  within  a  competent 
time  to  prevent  the  presumption  of  his  death  from  at¬ 
taching,  according  to  the  statute  ?  The  statute  is  posi¬ 
tive,  that  the  presumption  shall  stand  until  abutted  by-; 
proof.  When  he  was  heard  of,  cr  what  was  heard  of 
him,  we  are  left  to  presume.  That  it  was  within  the 
first’ year  of  his  eight  years  absence  previous  to  the  com¬ 
merce  had  between  the  sexes,  as  stated,  and  that  his 
lamp  of  life  was  then  just  expiring,  are  presumptions  as 
well  warranted  as  any  others.  But  the  presumptions 
growing  out  of  the  bill  of  exceptions*  are  not  sufficient  to 
be  taken  as  the  proof  required  by  the  statute. 

Neither  Spallenzini,  Buflbn,  or  other  naturalists,  have 
occowprl  their  theories,  that  the  impregnation  ot  the. 


female  with  double  foetus,  by  the  same  man,  was  impos- 
siblfe ;  and,  in  every  year’s  practice,  many  an  honest 
man  has  the  merit  of  fathering  two  fine  girls  at  a  birth,  by 
many  an  holiest  woman  S  so  that  there  is  nothing  incre¬ 
dible  in  the  charge,  in  this  particular  instance.  It  he 
was  the  father  of  both,  as  the  conviction  states,  then  he 
was  the  father  of  either  ;  and  the  expressions  in  the  sta- 
tute,  u  any  bastard  child,”  will  apply  to  each  and  either* 
The  objections  made  by  the  appellee,  to  regarding  the 
bill  of  exceptions  as  part  ol  the  record,  because  signed 
by  bystanders,  and  not  supported  by  affidavit,  vanish  up¬ 
on  looking  into  the  acts  of  December  1800,  ch.  73,  §  4, 
(Brad.  Ed.  L.  K.  p.  107,  VoK  2)  but  nevertheless,  it 
seems  to  the  court,  that  the  conviction  stated  in  the  r.e-- 
cord,  is  legal  and  proper. - -Judgment  affirmed. 


juntjji.  MORRISON  WINN  and  WINN’S  ex’*.* 

A  joint  ac-  The  Chief  Justice,  delivered  the  following  opimbtf 
tion  ot  ajjumpfit  0f  court : — Eettice  Winn,  executrix  of  George  inn, 
'bedbjrfw'  deceased,  and  Adam  Winn,  brought  an  action  of  as* 

*  Abfent,  Jv’t’GE  Bibb.  . 
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v.inpsit  against  Morrison,  and  declared  therein,  upon  M..„m 
an  assumpsit  made  by  the  said  Morrison,  to  Adam 
Wmn,  and  George  Winn,  in  his  lifetime,  jointly;  and  &c\ 

i\  /T  '  •  ^  p  r*  a  inquiry,  was  rendered  against  v*ving  promifee 

Morrison,  in  favor  of  Adam  Winn,  and  Lettice  the  ex-  a"d  the  execu" 
ecutrix  of  George  Winn,  deceased.  ’ 

.  The  question  made  by  the  first  assignment  of  error  The  right  of 
is,  can  the  action  be  maintained  jointly  by  the  surviving  a<aian Survives, 
promisee,  and  the  executrix  of  the  deceased  promisee  ? 

1  tns  question,  considered  independently  of  the  act  of'"  general, 
assembly  “  concerning  partitions,  joint  rights,  and  oh-  ff,eral|y  ; 
ligations  ”  («)  is  free  from  difficulty.  By  the  common 
law,  joint  rights  survive  to,  and  become  vested  in  the  '"and  diffe- 
surviving  joint  tenant  (Jj).  But  for  the  encouragement  vc?b,le- 
of  trade  and  husbandry,  it  is  held  that  a  stock  on  a  farm, 
though  occupied  jointly,  and  also  stock  used  in  a  joint  b  *,  i  Brad! 
undertaking,  by  way  of  partnership  in  trade,  shall  al-  24'\  „ 
ways  be  considered  as  common,  and  not  as  joint  proper-  s  isl-^Vem' 
ty  ;  and  there  shall  be  no  survivorship  therein-— 3  Black.  4S2-2Bi.C0m 
'Uom.  399— 3  Bac.  Ab.  589.  403— Wats. 

This,  however,  must  be  understood  of  the  right  of  pro  •  49  ’ 

per  ty  only  ;  for  although  the  duty  does  not  survive,  the 
remedy  does,  and  therefore,  the  survivor  must  sue  alone  - 
and  when  he  recovers,  he  shall  account  with  the  execu¬ 
tor  of  the  deceased  partner,  for  His  share.  The  execu-  Garth  170,  ,7I 
tor  and  survivor  cannot  join  in  an  action  against  the  ~z  Lev • 
debtor  3  Bac.  Ab.  589—1  Ld.  Haym.  340.  ~3  290 

__  r  he  assumpsit  here,  having  been  made  to  Adam  444‘ 

Wmn  and  George  Winn,  jointly,  must  be  considered  as 
a  partnership  transaction  ;  so  that,  although  the  right  of 
property  did  not;  on  the  death  of  George,  wholly  sur- 

vive  to  .Ad?m’  yet  tHe  right  of  action  did  ;  and  the  suit 
was  maintainable  by  him  alone,  and  not  by  him  and  the 
executrix  of  George,  jointly. 

The  act  of  assembly  before  recited,  at  first  produced 
some  difficulty  ;  but  upon  full  consideration,  we  think 
n  does  not  alter  die  case.  It  provides,,  in  substance* 
that  after  the  death  o^  one  joint  tenant,  his  rights  shall 
e  preserved,  and  go  to  his  representatives,  in  the  same 
manner  as  if  he  and  the  survivor  had  been  tenants  in 
common.  This  act  was  made  to  preserve  the  right  of 
property,  which,  in  many  cases,  would  have  been  lost  to 
tne  representatives  of  the  decedant,  by  the  jus  acctsccn-  fit- 
n;  and  not  to  change  the  remedy  or  action  for  the  reed- 

3  M 
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Morrison  very  of  a  chose  in  action,  belonging  to  the  joint  tenants, 
^  It  places  the  survivor  and  the  representatives  of  the  de- 
,VlNN>  &c*  ceased  joint  tenants,  in  all  cases,  upon  the  same  footing, 
as  in  the  case  of  joint  traders,  or  farmers,  before  men¬ 
tioned.  Where  the  right  of  property  is  considered  as  a 
right  in  common,  and  therefore  not  subject  to  survi¬ 
vorship,  but  the  right  of  action  strictly  joint,  and  there¬ 
fore  in  all  cases  vesting  solely  in  the  surviving  party. 

We  are  more  strongly  inclined  to  this  interpretation 
of  the  act,  because,  in  the  language  of  lord  Holt,  in  the 
case  cited  from  Raymond,  u  It  would  make  strange  con¬ 
fusion  that  one  plaintiff  should  sue  in  his  own  right,  and. 

the  other  in  another’s.”  ... 

It  is  not  intended  to  be  laid  down  as  a  principle,  that 
tenants  in  common,  must,  in  all  cases,  sue  jointly.  The 
general  rule  is  otherwise  ;  but  the  case  before  the  court 
is  hot  within  the  general  rule,  but  within  the  exceptions 
to  it,  which  declare,  that  whenever  the  thing  or  demand 
is  disseverable  in  its  nature,  the  action  must  be  brought 
by  the  tenants  in  common,  jointly.  And  if,  however, 
this  case  were  considered  in  every  respect,  a  proper  te¬ 
nancy  in  common,  and  that  the  partners  might,  and  ought 
to  have  brought  their  actions  fora  moiety  of  the  debt, 
severally,  then,  it  would  follow,  that  Adam  Winn,  and 
the  executrix  of  George  Winn,  ought  to  have  brought 
their  actions  severally,  for  one  moiety  each,  and  must  be 
equally  fatal  to  the  present  suit. 

In.  every  way  of  viewing  the  subject,  we  are  of  opi¬ 
nion,  the  suit  is  not  maintainable  by  the  plaintiffs  in  the 
court  below,  jointly  ;  and  consequently,  that  the  whole 
of  the  proceedings  are  erroneous,  and  must  be  reversed. 
It  is  unnecessary  to  consider  the  other  errors  assigned. 

Judgment  reversed. 

Hardin ,  for  the  plaintiff ;  Clay,  for  the  defendants- 


WINN,  &c.  vs,  ELLIOTT’S  widow,  &c.* 

w.  .  IN  the  year  1784,  or  1785,  George  Shortridge  sold 
hllandwi  be!  to  William  Elliott,  (who  had  theretofore  intermarried 
nefidaUy  tcized  ^yjth  one  of  the  appellees)  William  Gallaspie  s  settle- 
isfl««ltlcdW to  ment  and  pre-emption,  and  transfered  to  Elliott  Gallas- 
dower.  pie’s  bond  for  a  conveyance. 

#  Afe  L,  Judge  Trimble. 
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In  January  1786,  Elliott  sold  a  part  of  the  land  to 
George  and  Owen  Winn,  and  executed  to  them  his  obli¬ 
gation,  with  a  condition  for  the  conveyance  of  the  land, 
so  sold  to  them,  clear  of  all  incumberences,  with  general 
warranty,  on  or  before  the  first  day  of  October  then  next 
ensuing.  In  October  1787,  Gallaspie  conveyed  the  set¬ 
tlement  and  pre-emption  to  Elliott,  in  fee  simple,  by 
deed  duly  enrolled,  Elliott  died  without  having  made 
any  conveyance  to  the  purchasers  from  him.  The  ven¬ 
dees  exhibited  their  bill  in  chancery  against  the  heirs  of 
Elliott,  and  against  his  widow,  to  have  a  conveyance  of 
the  land  they  purchased.  The  Fayette  circuit  court  de¬ 
creed  a  conveyance,  subject  to  the  widow's  dower ; 
from  which  the  complainants  appealed. 

Hughes,  for  the  appellants. — -At  common  law,  the 
wife  was  dowable  when  there  was  a  legal  marriage,  sei¬ 
zin  of  land,  and  the  death  of  the  husband.  But  if  the 
husband  were  seized  of  an  estate  defeasible  by  a  right 
accruing  before  her  right  to  dower,  she  would  not  be  en¬ 
titled  to  dower — 2  Bac.  Ab.  (Old  Ed.)  128-9. 

From  the  time  Elliott  purchased  this  land,  until  he 
received  a  conveyance,  he  held  an  equitable  interest  on¬ 
ly  in  the  lands.  And  a  wife,  by  the  common  law,  was 
not  entitled  to  dower  of  an  equitable  estate — -3  Pr.  Wms. 
229— Talbot’s  Equity  138,  140. 

This  rule  was  not  altered,  until  the  act  of  Virginia  of 
1785,  which  took  effect  on  the  first  day  of  January  1787, 
and  Elliott  having,  prior  to  that  date,  sold  the  land  to 
us  ;  when  he  received  the  conveyance,  there  was  a  re¬ 
sulting  trust  to  our  use,  created  thereby— 2  Fonb.  Eq. 
16,  121,  124 — ~2  Bh  Com.  337.  And  the  wife  of  a 
trustee  is  not  entitled  to  dower — :3  Eq.  Ca.  A.b.  383. 
This  conveyance  from  Elliott  to  us,  should  have  been 
made  in  October  1786,  according  to  contract;  if  it  had* 
then  been  made,  there  could  have  been  no  doubt  but 
Mrs.  Elliott  would  not  have  been  entitled  to  dower  ; 
and  their  delay  will  not  prejudice  our  right,  for  equity 
considers  a  conveyance  as  made,  from  the  time  it  ought 
to  have  been  made — -1  Pr,  Wm.  62. 

Elliott,  after  he  sold  the  land  to  us,  took  the  convey¬ 
ance  to  pass  it  to  us.  And  a  widow  is  not  entitled  to 


Winn,  Scci 
•vs* 

Elliott’s  wi¬ 
dow,  &c. 

This  right 
cannot  be  bar¬ 
red  by  any  e- 
quityagainft  the 
the  husband. 


May  2jtht 


dower,  where  the  title  only  passes  through  the  husband,  (rt)  a  jjaCj 
or  where  he  has  but  an  instantaneous  possession— 2  Vera.  Ab.(GwihEd.) 
4,36 — 3  Eq.  Ca.  Ab.  383  (a).  " 
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Clay,  for  the  appellees. — The  widow  Elliott,  is, by  com¬ 
mon  law,  entitled  to  dower  in  this  land.  Her  husband 
was  the  purchaser  of  it  ;  received  a  conveyance,  and 
died  seized  of  it.  I  therefore  contend,  that  no  equita¬ 
ble  circumstances  against  the  husband,  can  bar  the  wife’s 
right  of  dower.  Whenever  it  is  complete  at  law,  chan* 
eery  ought  never  to  take  it  from  her.  Dower  is  one  of 
the  favorites  of  the  law. 

But  we  are  equitably,  as  well  as  legally  entitled  to 
dower.  Whenever  the  husband  was  oeneficially  vested 
with  the  title  to  the  land,  his  wife  has  a  good  title  to 
dower  in  equity,  as  well  as  at  law.  Here,  Elliott  own¬ 
ed  the  land  ;  sold  it ;  and  was  vested  with  the  legal  title, 

'  It  is  said,  that  equity  will  consider  the  conveyance 
made,  when  it  ought  to  have  been  made.  If  this  is  to 
be  brought  into  the  case,  it  is  to  be  recollected,  that  El¬ 
liott  ought  to  have  had  a  conveyance  before  he  sold  to 
the  Winns,  and  by  this  rule  of  relation,  held  the  legal  ti¬ 
tle  prior  to  his  sale  to  them,  which  gave  us  a  clear  right 
to  dower  in  the  lands. 

The  doctrine  of  resulting  trusts  and  instantaneous  pos¬ 
session  will  not  apply  here,  where  there  was  a  purchase: 
and  sale;  and  a  conveyance,  not  to  Elliott  as  a  trustee, 
but  as  the  true  owner.  If  this  gave  but  an  instantane¬ 
ous  possession  of  the  title,  to  whom  did  it  pass  l  Andj 
where  was  the  necessity  of  bringing  this  suit  ?  On  the 
contrary,  Elliott  held  the  title  to  his  own  use  ;  bound  by 
contract,  it  is  true,  to  convey  to  the  Winns  ;  but  he 
could  not  thus  barter  away  his  wife’s  dower  therein. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court. 
After  stating  the  case,  he  proceeded  -The  only  ques¬ 
tion  is,  whether  the  widow  of  Elliott  is  entitled  to  dower 
in  the  land  thus  sold  by  her  husband,  in  his  lifetime,  she 
never  having  relinquished  her  right. 

It  is  said,  that  Elliott  having  no  title  at  law,  when  he 
sold,  but  only  an  equitable  interest,  was,  from  the  time 
of  the  sale,  but  a  trustee  for  the  Winns,  his  vendees  ; 
that  when  he  acquired  the  legal  title,  it  was  only  in  trust 
for  them  ;  and  that  the  wife  shall  not  be  endowed  of  a 
trust  estate,  created  previous  to  the  statute  of  Virginia, 
which  took  effect  in  January  1787. 

Before  the  statute  of  27th  Henry  VIII,  commonly 
called  the  statute  of  uses,  the  wife  of  a  feoffee  to  uses? 
was  not  to  be  endowed  of  the  estate  so  held  in  cpnfiy 
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de.nce  to  the  use  of  another,  because  the  husband  had  no  &c*  * 

tieneficial  interest ;  and  the  wife  of  the  cestui^  que  use,  jolt’s *ai-  ^ 
was  not  to  be  endowed,  because  there  was  no  trust  or  vow,  &c.  * 
benefit  declared  for  her  in  the  original  grant. 

The  feoffee,  in  fact,  held  the  estate  discharged  of  most 
of  the  feodal  burthens,  subject  to  escheat  only,  for  the 
felony  or  other  defect  of  blood  of  the  feoffee  to  uses. 

That  statute,  after  reciting  the  various  inconveniences  of 
uses,  and  amongst  others,  the  defrauding  the  wife  of  her 
dower,  enacted,  that  “  When  any  person  shall  be  seized 
of  lands,”  &c.  u  to  the  use,  confidence,  or  trust,  of  any 
other  person,”  &c.  “the  person  or  corporation  entitled  to 
the  use  in  fee  simple,  fee  tail,  for  life,  or  years,  or  other- 
wise,  shall  thenceforth  stand  and  be  seized  and  posses¬ 
sed  of  the  land,”  &c.  “  of,  and  in  the  like  estates  as  they 
have  in  the  use,  trust,  or  confidence,”  &c. 

This  statute,  without  interrupting  those  conveyances 
to  use,  only  converted  the  interest  of  the  cestuy  que  use, 
into  a  legal,  instead  of  an  equitable  ownership,  and  all  the 
legal  consequences  of.  estates,  dower  amongst  the  rest,  at 
once  attached. 

The  statute  uses  the  words  use ,  trust ,  and  confidence  ; 
yet  trusts,  as  now  understood,  are  the  subsequent  crea¬ 
tures  of  courts  of  equity  ;  and,  in  fact,  the  old  doctrine 
of  uses,  revived  in  another  name.  How  the  statute,  so 
comprehensive  in  its  expressions,  and  introduced  and 
enacted  upon  great  deliberation,  came  to  be  evaded  by 
introducing  a  few  formal .  words  into  conveyances,  we 
are  told  by  judge  Blackstone,  in  his  commentaries — See 
p.  335  (Voi.  2)  and  Christian’s  note.  It  seems  that  one 
or  two  technical  scruples  of  the  judges  of  the  courts  of 
common  law  gave  birth  to  these  trusts.  One  of  these 
was,  that  “  no  use  could  be  limited  on  a  use.”  That  the 
statute  would  execute  only  the  first  use  ;  and  that  the 
second,  and  all  subsequent  declarations  of  use,  was  a 
mere  nullity.  And  therefore,  that  upon  a  feoffment,  or 
deed  of  bargain  and  sale  to  A.  and  his  heirs,  to  the  use 
of  B.  and  his  heirs,  in  trust  for  C.  and  his  heirs,  they 
held  that  A.  was  seized  to  the  use  of  B.  and  his  heirs, 
only  ;  and  that  the  limitation  over  to  C.  was  not  embra¬ 
ced.  A  scruple  indeed,  it  may  well  be  called  ;  since  no 
reason  can  be  given  why  the  use  or  trust  to  C.  might  not 
{lave  been  as  well  permitted,  as  that  to  B. ;  and  thus,  that 
an  estate  might  have  been  handed  through  any  number 

t  .  &  ,  *,.•  ■  V  •  '  .  .  I- 
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of  uses,  until  executed  by  the  statute  in  the  last  cestuy_ 
que  trusty 

Another  scruple  arose  upon  the  use  of  the  word  “  sei¬ 
zed,5’  without  the  word  u  possessed  whereby  the 
judges  extended  the  statute  only  to  such  estates  as  pas¬ 
sed  by  livery  or  seizin  formerly  ;  but  not  to  those  where¬ 
of  a  man  was  said  to  be  only  possessed.  Courts  of  chan- 
eery,  however,  determined  that  the  last  cestiiy  que  trust 
in  the  feoffment,  and  seizin  to  uses,  and  the  cestiiy  que 
use  of  a  term  of  years,  were,  in  conscience,  entitled  to  a 
performance  for  their  benefit,  although  not  executed  by 
the  statute.  And  thus  it  was,  that  uses  were  revived, 
under  the  denomination  of  trusts.  It  seems  to  have 
been  well  settled,  as  contended  for  by  the  counsel  for 
the  appellants,  that,  as  a  general  rule,  u  abstracted  from 
ail  other  circumstances,”  the  wife  should  not  be  endow¬ 
ed  of  a  trust  estate. 

Thus  the  law  stood,  under  the  statute  of  uses,  which 
was  in  force  in  Virginia,  until  the  first  day  of  January 
1787,  when  the  statute  of  1785  took  effect,  into  which 
the  statute  of  Henry  VIII,  had  been  ingrafted,  with  some 
additional  provisions  ;  by  which  the  wife  became  enti¬ 
tled  to  her  dower,  in  the  estate  of  the  eestuy  que  trust. 

Let  us  not  forget  what  is  now  meant  by  a  trust ,  and 
apply  these  principles,  by  which  uses  and  trusts  have 
been  governed,  since  the  statute  of  uses,  to  the  case  un¬ 
der  consideration — 1st,  by  considering  a  bond  as  a  suf¬ 
ficient  declaration  of  uses  and  trusts,  to  be  operated  up¬ 
on  by  the  statute  ;  or,  2dly,  by  considering  conveyances 
only,  by  proper  and  apt  deeds,  as  embraced  by  the  sta¬ 
tute  ;  and  therefore,  that  the  bonds  were  the  proper  sub¬ 
jects  of  equity,  independent  of  the  statute. 

Upon  the  first  proposition,  then,  it  is  supposed  that 
when  the  appellants  purchased  in  1786,  Elliott  became 
a  trustee  to  their  use  :  if  this  use,  or  trust,  would  be  ex¬ 
ecuted  by  the  statute,  the  beneficial  interest  and  trust 
created,  as  between  Gallaspie  and  Elliott,  previous  to 
that  time,  must  have  been  equally  executed  :  and  thus 
Mrs.  Elliott’s  right  of  dower,  by  virtue  of  the  statute, 
and  of  the  legal  estate  thereby  transferee!,  would  have* 
attached,  previous  to  the  sale  made  by  her  husband, 
hor  it  cannot  be  supposed,  that  the  estate  was  to  be  in 
abeyance  from  the  time  Elliott  purchased,  and  obtained 
Gallaspie’s  bond,  in  the  year  1784-5,  untiE  he  sold  in 
1786.  •  •  • 
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Upon  the  second  proposition  ;  how  would  a  court  of 
equity  proceed  upon  the  bonds?  By  considering  the 
agreement  between  the  parties,  if  upon  a  sufficient  con¬ 
sideration,  as  raising  a  use,  and  by  taking  the  bond  as 
sufficient  evidence  of  a  consideration. 

Again,  equity  might  consider  that  done,  which  ought 
to  have  been  done.  If  Elliott  has  obtained  a  deed  from 
Gallaspie,  he  has  not  done  any  thing  but  what  the  chan¬ 
cellor  must  have  otherwise  directed  ;  the  trust  must  be 
directed  according  to  the  contract  of  the  parties- — not  at 
the  whim  and  caprice  of  the  chancellor  ;  the  rule  of  right 
is  the  same  in  equity,  as  at  law  ;  they  differ  as  to  the 
means  of  coming  at  the  end  proposed,  but  as  to  the  end, 
equitas  sequitur  legem,  Elliott  cannot  be  said  to  have 
committed  any  fraud  in  acquiring  the  legal  title  ;  nor  to 
have  done  a  nugatory  act ;  since  by  so  doing  he  has  ena¬ 
bled  himself  to  comply  with  his  bond  to  the  appellants 
for  a  conveyance  with  warranty. 

There  is  no  privity  of  contract  between  Gallaspie  and 
Winns  ;  for  Elliott  neither  assigned  nor  contracted  to 
assign  Gallaspie’  bond  ;  but  to  make  the  conveyance  by 
himself,  and  with  his  own  warranty. 

But  let  us  consider  the  request  which  is  made  of  the 
chancellor,  as  it  respects  the  privation  of  the  widow  of 
her  dower.  She  has  the  right  at  law  to  dower  properly 
consummated,  by  seizin  of  the  husband  during  coverture, 
united  with  a  beneficial  interest ;  and  the  claim  in  oppo¬ 
sition  to  hers,  is  derived  from  the  husband  himself,  du¬ 
ring  the  marriage. 

The  chancellor  is  asked  to  consider  the  case  as  though 
the  husband,  in  his  lifetime,  had  vested  the  estate  by 
proper  conveyances,  in  trustees  ;  with  one,  two,  or  more 
uses,  declared  previous  to  a  trust  for  his  use  ;  and  thus  to 
divert  the  course  of  the  law,  and  annihilate  .the  interest 
of  Elliott,  and  the  time  between  his  purchase  in  1784-5, 
and  sale  ;  make  the  sale  relate  to  the  time  of  his  own  pur¬ 
chase  ;  and  then  to  create  a  privity  between  Gallaspie 
and  Winns  ;  or  to  suppose,  that  Elliott  had  entered  upon 
h,is  trustee,  for  the  purpose  of  making  a  feoffment  in  fee 
to  the  appellants  with  warranty.  And  for  what  is  all 
this  to  be  done?  For  the  pious  purpose  of  defrauding 
the  widow  of  her  dower,  upon  the  old  trick  of  uses  and 
trusts  ;  which  the  parliament  of  Great  Britain,  the  le¬ 
gislature  of  Virginia,  and  of  our  own  state,  have  dis- 
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Wink,  &c.  countenanced.  It  is  to  revive  a  doctrine  founded  on  & 

Ellktt's wi-  scruple,  and  to  enlarge  a  principle  which  Blackstone  In 

dovv,  &c.  his,  commentaries  (p.  337,  2  Vol.)  and  chancellor  Talbot, 
in  Chaplin  vs,  Chaplin ,  (3  Pr.  Wins.  234)  declared  to  be 
then  too  broad,  and  without  any  good  foundation* 
Biackstorte  says,  that  the  refusal  to  give  the  wife  dower 
in  a  trust  estate,  arose  from  a  cautious  adherence  to  some 
hasty  precedents,  rather  than  from  iany  well  grounded 
principle  :  and  Lord  Talbot,  speaking  on  the  same  sub¬ 
ject,  in  the  case  before  mentioned,  declared  that  14  he 
took  it  to  be  a  settled  principle,  that  the  hilsband  should 
be  teriaht,  by  the  courtesy  of  a  trust*  though  the  wife 
should' not  be  endowed  thereof;  for  which  diversity, 
as  he  could  See  no  reason,  so  neither  should  he  have 
made  it.” 

There  are  many  cases  where  the  claim  of  the  wife  to 
dower  of  a  trust  estate,  combined  with  other  circum¬ 
stances,  has  been  sustained  in  equity— -See  2  Vernon  581 
- — -Sir  J.  Jekyll’s  argument,  in  Banks  vs, Sutton,  2  Pr.Wms. 
701 — -1  Pr.Wms.  321.  In  this  case,  the  husband  had,  dm* 
ring  the  marriage,  a  beneficial  interest ;  acquired  the  legal 
title  ;  and  died  seized  in  law  ;  whereby  the  wife’s  right  to 
dower  became  complete  at  law*  To  oust  her  claim  in 
equity,  the  appellants  exhibited  an  equity  against  the  -hus¬ 
band,  derived  during  the  coverture,  and  from  the  hus¬ 
band.  We  think  the  wife’s  claim  an  equitable  and  moral, 
right,  commencing  upon  the  marriage*  to  be  ehdowed  of 
such  estate  as  the  husband  shall  have  a  beneficial  interest 
in,  and  whereof  he  maybe  seized  at  any  tinie  dilriu£  the 
coverture,  of  such  an  estate  as  her  issue  of  the  marriage 
might  by  possibility  inherit*  To  defeat  her  claim  at 
law,  thus  perfected,  the  appellants  do  not  shew  a  title 
derived  paramount  the  husband’s,  but  under  him  ;  and 
their  equity  does  not  commence  previous  to  the  wife’s,  * 
but  subsequent  thereto.  As  to  the  wife’s  right  to  be  en¬ 
dowed  of  an  inchoate  estate  of  the  husband,  not  reduced 
to  a  legal  one  during  the  coverture,  but  existing  only  in 
equity,  we  give  no  opinion  ;  the  case  does  not  require  it. 
The  wife’s  claim  in  the  present  instance,  is  complete  In 
equity  and  at  law.— --Decree  affirmed* 
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Morrow  and  others  vs.  the  governor 

por  THE  USE  OF  M’KINNE  V. 

Edwards,  Ch.  J.  'delivered  the  following- opinion  of  In  ?venane 

the  court  : — M’Kinnev  hmnnht  or  1,1  dent  for 

e  t  nor.  r,„  v  Drought  an  action  of  debt,  for  the  brach  of 

!Gm  M  hena,v  0t  the  Sovernor>  &c.)  against  Wib  the  condition  of 
G?ra  ■iVIorrow  and  his  securities,  upon  the  bond  riven  bv  f  bond  wuhc<p 
Morrow,  as  sheriff  of  Bourbon  county.  J  atcrai  c°ndi- 

The  plaintiff  assigned  three  breaches  of  the  condition  -e 
or  said  oond.  Judgment  was  rendered  against  the  de-  >eaches  *>c  *c- 

;  ai1on  f^utio^ftke  tit  of  5:^:1: 

'  ^  M  ^  toSess'-d  entire  damages,  and  judgment  °*  w»i»ch  it  ap- 
vas  rendered  for  the  plaintiff,  for  the  penalty  of  the  bond '  T*l*  that  he 
o  bf  discharged  by  the  payment  of  the  damages  ass-s  n°  **ufe 
«ed  by  the  jury,  and  costs.  aSSeS’ 

he  errors  assigned,  call  in  question  the  sufficiency  of 
the  assignments  of  breaches  of  the  condition  of  the  honrl  f”T'  alt!“’ 

fisa?  d“‘"A“  i  "d  *•  &£&  5*  'c.z.  r 

.  ,  **  an7  one  °fthe  breaches  assigned,  is  defer  hath g°°d  caufe 

t.ve,  and  shew  no  cause  of  action  for  that  one!  that  en-G f  °aV -tr 

a‘nag€s  bein£  S-en,  the  whole  judgment  is  erro-  “Ilea  moneyof 
nC°US*  a  defendant  ,  by 

The  rn-e  seems  to  be  well  virtue  of  an  ex- 

ih  debt'  for  breach  of  Z?  ’  r  conven^t,  or  ecucion,  &  fail 

l-  -ral  con  l»io  -r  h  COnd,t,0“  of  a  bond  "’ith  col-  to  reforn  the 

*?  a  •*““  »f  «i°»  i  f,iih  fr,”  su&n 

ihers  he  has  good  cause  ;  judgment  shall  be  arrested  or  riff>toth'P1»i"- 
revei-sed,  if  entire  damages  are  assessed  by  the  jury  [L/d ‘T/0' -° 

thT^4epmafS,raay  haVC  been  given’  as  well  for  tho /wait’™.1* 

?  i1  ,  turnlshed  no  cause  of  action,  as  for  those  In  an 
wmch  did  ;  and  if  the  jury  had  not  intended  giving-da-  bond* 

-tessed  the  dtal!nSUfficI':”t^t>rfacil,  they  0USht  to  have  as-  “8  “  P*y  mo. 
sessed  the  damages  specially  for  the  other  breaches  only  •  neycol!eaEd  by 

Eliz- 685’ and  ™ 

J  v  ,  u.b  p«se*  ceflary  to  aver 

,  y 0  cases  yearly  settle  the  doctrine  in  covenant  ■  th" the  montr 

and  the  principles  are  equally  applicable  to  the  asSitm’  ZL  „TfVed 
Tnent  of  brenr)-i#»c  +1-,^  {•  .  1  1  r  .  assign-  upoh  or  before 

teral  condition.  Neither' of* T 

brmIre'couS  •the*  «  tvro 

the  defendant  may  apply  ‘Ttl PcoTt  to  &  X*.  ft 

10  dlSrt^d  **  fe«lty  count  t  and  that  TanytVo'f 

3  N 
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Morrow,  Si.  the  counts  is  good,  the  verdict  and  judgro-nt  shall  s^an^ 

although  general  damages  are  found.  Here,  there  is 
TheGoviuiNOR  butone  counti  and  that  count  insufficient.  hes 

The  question  then,  is,  are  all,  or  any  of  the  breaches 

assigned, sufficient?  Some  doubts  are  entertained  whe- 
the^any  of  them  are  ;  because  they  do  not  aver  that  the 

monies  received  by  Morrow  from  M  K-lnQey;  w^  ^' 

=  ceived  upon,  or  before  the  return  days  of  the  set  eral 

executions  in  the  assignments  of  breaches  mentioned  ; 

1'  j  hecause  there  is  no  profert  made  ot  these  executions. 
Put  without  giving  a  positive  opinion  on  these  points, 
we  havl  no  citation  in  saying,  that  the  second  breach 
■:  assigned,  is  wholly  insufficient,  and  shews  mo  cau^  of 

action  It  alleges  that  the  commonwealth  had  recover 

ed  a  judgment  against  M’Kinney,  as  former  sheriff  of 
Bourbon^  had  sued  out  execution  thereupon,  whic 

came  to  the  hands  of  Morrow,  as  the  then  sheriff,  to 
execute  ;  that  Morrow,  by  virtue  of  that  execution,  had 
made  sixty  pounds  off  M’Kinney  ;  and  that  upon  the  re¬ 
turn  of  the  said  execution,  Morrow  « 
mention  the  said  sixty  pounds  as  received  from  said  M  _ 
Kinnev  as  apart  discharge  of  said  judgment  and  execu 
rion”  This  was  sufficient  to  give  the  commonwealth 
/for  her  own  use)  a  right  of  action  against  Morrow  and 
his  securities,  to  recover  the  money  made  by  him  upon 
her  execution,  but  for  which  he  had  failed  to  account 
with  her  ;  but  it  gave  no  light  of  action  upon  the  bout 
to  M’Kinney ;  especially,  as  he  does  not  shew  he  was 
iniured  thereby,  by  an  averment  that,  in  consequence  o 
Morrow’s  failure  to  make  return  of  the  sixty  pounds,  he 
fM  Kinney)  had  been  compelled  by  the  commonwealth 

to  pay  that  sum  a  second  time. - Judgment  reversed. 

\'albot,  for  the  plaintiffs  ;  Clay  and  Blair  foi  the  d 

fendant. 
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A  court  ought 
not  to  permit  a 
plea  to  the  me¬ 
rits  to  be  with¬ 
drawn,  for  the 
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KENNEDY  vs.  TERRILL  and  DOOLEY.* 

THIS  cause,  was  argued  by  Allen,  for  the  plaintiff 
and  bv  Talbot,  for  the  defendants  in  error.  .  .  - 

Judge  Trimble,  delivered  the  following  °F“i0"  ° 
the  court  -—Kennedy  brought  an  action  in  the  Danville 
district  court/  against  Ternll  and  Dooley;  the  defen- 

*  £bfent,  Bdwards,  Ckj  J« 
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dants  craved  oyer  of  the  writ,  and  plead  the  variance 
between  that  and  the  declaration  ;  that  the  former  was 
in  case,  and  the  latter  in  trespass  vi  et  armis*-.  -  ^  . 

The  plaintiff  obtained  leave  to  amend  ;  and  now  his 
declaration  charges  the  defendants  to  have  issued  “  an 
illegal  warrant,  contrary  to  law,”  which,  is  set  forth  at 
large. 

It  purports  to  be  a. warrant  to  search  Kennedy’s  house, 
and  other  suspected  places,  for  certain  slaves,  by  name  ; 
and,  if  necessary,  to  break  doors,  to  raise  the  posse  corn - 
tatiis,  to  deliver  over  the  negroes,  when  found,  to  the 
administratrix  of  Benjamin  Harrison,  deceased,  who 
had  proven  them  to  be  her  property,  and  charged  them 
to  be  in  the  possession  of  Kennedy,  who  kept  them  con¬ 
cealed  from  the  officers  of  justice  ;  therefore,  requiring 
the  sheriff,  or  any  constable  of  the  county,  to  execute  the 
said  Warrant. 

The  declaration  further  charges,  that  in  consequence 
of  the  warrant,  a  deputy  sheriff  of  Madison  county, 
broke  Kennedy’s  dwelling  house,  with  force  and  arms,7 
entered,  and  forcibly  carried  away  certain  slaves  named, 

the  property  of  Kennedy,  and  did  other  wrongs,  to  his 
injury  500/.  1  '  ' 

To  this,  there  was  an  attempt  to  justify,  as  justices  of 
the  peace  ;  that  the  slaves  were  the  property  of  Mrs. 
Harrison ;  that  they  had  been  carried  off  during  the 
American  war,  by  certain  wicked  and  ill-disposed  per¬ 
sons,  and  by  such,, to  wit,  the  plaintiff,  now  detained  and 
concealed  ;  wherefore,  by  virtue  of  an  act  of  assembly 
ill  such  cases  made,  &c. 

Before  replication  to  this  plea,  which  had  been  filed 
upon  setting  aside  a  judgment  by  nil  dicit ,  (taken  with¬ 
out  disposing  of  the  former  plea  in  abatement)  the  de¬ 
fendants  obtained  leave,  and  withdrew  the  plea  of  justi¬ 
fication,  and  demurred — -1st,  For  variance  between  the 
wnt  and  declaration — -2dly,  That  an  action  of  trespass 
could  not  be  maintained  in  the  district  court — -3d,  That 
the  declaration  was  inconsistent  with  itself,  commen¬ 
cing  in  case,  and  ending  in  trespass  vi  et  armis — 4th, 
That  an  action  on  the  case  would  not  lie,  for  the  injury 
m  the  declaration  stated. 

The  plaintiff  excepted  to  the  opinion  of  the  court,  in 
permitting  the  plea  to  be  withdrawn,  and  a  special  de- 
min  er  filed,  and  then  joined  m  demurrer  j  whereupon 
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w.  cr  j- 

Terrill,  Sec* 

„  --  '  '  f 

and  technical 
objections. 

If  a  juftice  of 
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lice,  &c  an  ac¬ 
tion  on  the  cafe 
is  the  proper  re¬ 
medy. 

A  variance  be¬ 
tween  the  writ 
and  declaration 
cannot  be  taken 
advantage  of  af¬ 
ter  an  office 
judgment. 

The  diftrift 
courts  were 
courts  of  limit¬ 
ed  jurifdidion. 
If,  therefore, 
from  the  plain¬ 
tiff’s  declara¬ 
tion  it  appeared 
that  the  court 
had  not  jurif- 
dittion,  it  is  a 
defedl  not  cured 
bylapfeof  time, 
nor  the  default 
or  omiffion  of 
the  defendant, 
but  may  be  ta¬ 
ken  advantage 
ofwheneverthe 
caufe  is  before 
the  court. 
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Kennedy  the  court  gave  judgment  for  the  defendants  ;  froth  which 

TERRiTr&c7Kbsinedy  aPPealed: 

?  It  is  a  correct  principle,  that  a  court  ought  not  to  per¬ 

mit  a  plea  to  the  merits  to  be  withdrawn,  for  the  pur¬ 
pose  of  receiving  formal  and  technical  objections  ;  and 
if  none  else  had  appeared  in  the  proceedings,  this  court 
would  not  hesitate  to  reverse  the  judgment.  The  plea 
was  bad,  and  if  it  had  not  been  withdrawn,  the  plaintiff 
himself  ought  to  have  demurred  .  The  defendants,  how¬ 
ever,  tendered  a  demurrer,  in  which  the  plaintiff  joined 
issue  ;  and  thus,  not  only  the  particular  defects  assign¬ 
ed,  but  all  others,  apparent  and  substantial,  were  brought 
before  the  court,  existing  in  any  part  of  the  pleadings. 
The  declaration  does  not  state  that  the  defendants  acted^ 
as  justices  of  the  peace,  nor  did  they  style  themselves 
such  in  the  warrant.  The  warrant,  upon  its  face,  is  il¬ 
legal,  and  without  colour  of  lawful  authority.. 

If  we  consider  them  to  have  been  individuals,  not 
clothed  with  any  portion  of  the  judicial  authority  of  the 
commonwealth  ;  or  as  justices,  usurping  and  exercising 
powers  by  colour  only  of  their  office  ;  they  are  to  .be 
reached  m  the  same  manner,  by  action  of  trespass  vi  ct 
armis .  If  the  warrant  had  been  legal,  but  the  officers  of 
the  law  had  cloaked  under  its  broad  mantle,  their  ma¬ 
lice,  collusion,  or  unjust  oppression  ;  then  a  special  ac¬ 
tion  on  the  case  would  have  been  the  appropriate  reme¬ 
dy.  When  we  consider  the  subject  matter  of  the  de¬ 
claration,  and  the  truth  of  the  allegation  therein,  that  the 
warrant  was  illegal,  the  charges  against  the  defendants,  it 
sufficient  in  any  respect,  amount  to  an  action  of  trespass 
quare  clausum  fregit  et  de'  bonis  asportatis .  I  he  first 

cause  assigned  for  demurrer  came  too  late,  being  mere 
(^)  S ttPalmt  abatement  of  the  writ  (a)  ;  but  the  character  of  tne  ac- 
and  Cajey  vs. -  kejnp.  determined,  the  second  cause  assigned,  well 

M'Ginms,  foji  T*  d  *  ’  '  ’  ’ ;  V ' '  4 '  ‘  ’ 

^The  district  courts  were  of  extensive,  yet  limited  ju¬ 
risdiction  ;  and  actions  of  trespass  were  expressly  ex- 
\b)  AQsofcepted,  amongst  others— {Vide  original  act  (6),  and 

3795,  ch.  i.  Brad.  1  Vol.  p.  119,  §  H)«  .  . 

A  practice  had  prevailed,  of  bringing  causes  into 

court  by  certiorari ,  although  not  originally  cognizable 
there;  but  the  legislature  put  them  express  veto  upon 
that  unwarrantable  practice— See  Brad.  E.  B.  &.  1  > 

(0  i  Ses.  of  jp  4,3  §  2  (cX  And  this  cause  was  cditvmencea  intne 

*,»*' th;  l7\  laid  court  by  original. 
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Whether  the  expressions,  a  actions  of  trespass,”  are  DY 

considered  as  used  in  contradistinction  to  actions  on  the  terrili.,  &Ce 
case,  or  as  confined,  to  that  class  of  actions  of  trespass 
emphatically  so  called  ;  the  district  court  had  no  juris¬ 
diction  over  the  case  as  declared  upon.  This  being  a 
defect  of  jurisdiction,  apparent  on  the  recof^d,  cannot  be 
cured  by  lapse  of  time,  or  default  ot  the  party.  Where 
the  court  has  no  jurisdiction  over  the  subject  matter, 
consent  cannot  give  jurisdiction  ;  and  such  total  defect 
ought  to  be  noticed  by  the  court,  ex  ojjiciQ  i  01  may  be 
taken  advantage  of,  whenever  the  case  shall  be  brought 
sub  judice • 

As  the  circuit  court,  into  which  the  cause  was  car« 
ried  upon  the  abolition  of  the  district  system,  had  cogni¬ 
zance  of  such  matters,  it  might  perhaps  be  said,  that 
this  error  ought  not  to  be  fatal  j  but  the  cciuse  was  co~ 

Tajik  non  judice,  in  the  district  court,  and  the  law  gave  it 
po  additional  claim  to  audience  in  the  circuit  court. 

Judgment  affirmed. 


CURRY  us.  JENKINS.* 

The  Opinion  of  the  Court. — ■  At  the  July  term  of 
the  Fayette  county  court,  an  order  was  made,  on  the  mo¬ 
tion  of  Hamilton  Jenkins,  directing  Curry,  orphan  of 
Nicholas  Curry,  deceased,  to  be  bound  as  an  apprentice 
to  him  to  learn  the  mill-wrighPs  trade.  On  the  same 
day,  John  Curry,  by  James  Tracy,  his  next  friend,  mov¬ 
ed  the  court  to  rescind  the  order ;  but  the  court  being 
divided  in  opinion,  the  motion  fell.  A  bill  of  exceptions 
was  taken  to  the  opinion  of  the  court,  wrhich  is  made 
part  of  the  record,  from  which  it  appears  that  Curry  was 
not  present  when  the  order  binding  him  as  an  appren¬ 
tice  was  made  ;  nor  had  he,  “  his  guardian,  next  friend, 
or  person  in  whose  custody  he  was,”  been  summoned. 

Natural  justice,  independent  of  any  positive  statutary 
provision,  clearly  dictates,  that  an  orphan  should  not  be 
condemned  to  servitude  in  his  absence,  and  the  absence 
of  his  guardian  and  friends.  yf* 

The  legislature,  however,  have  provided,  in  the  u  act 
concerning  the  poor,”  passed  December  19th  1793  ( a ), 
that  the  court  shall  summon  the  next  friend  of,  or  person 


June  4 tb» 

The  county 
court  ought  not 
to  bind  out  a 
poor  child  ap¬ 
prentice,  with¬ 
out  having  firiH: 
fummoned  the 
next  friend  of, 
or  perfon  with 
whom  fuoh 
child  refide3<; 


^  Abfeot,  Jubcx  Bibb, 

ft  y  -  -—a — 

cn  a  y  ^ 


m  m 


I  Haw,  P.C. 
ch.  64,  §  60, 
p  291,  3  Bac, 
Ab.  159. 


(a)  Ch.  3 %t 

§  3>  P*  2 
Bud.  508, 


//  t'CAA 


4S4 


SPRING  TERM,  1808. 


Cvury  with  whom  any  poor  orphan  resides,  before  an  order  is 
made  to  bind  him  an  apprentice. 

'  This  provision  is  not  repealed,  or  dispensed  with,  by 

the  u  act  concerning  guardians,  infants,”  &c.  passed 
-  A&i  °f  ^March  1st  1797"  (a).  The  order  of  the  counly  court 
5^3/ 5io?'^  directing  John  Curry  to  be  bound,  apprentice  to  Hamil¬ 
ton  Jenkiqs,  in  the  ftbsenco  of  Curry  and  his  friends,  and 
B  _  ’  when  neither  he  por  they  had  been  summoned,  was, 

therefore,  erroneous,  and  contrary  to  law  ;  and,  conse¬ 
quently,  the  court  ought  to  have  set  it  aside,  upon  the 
application  of  Curry,  by  his  next  friend. 

Judgment  reversed. 

;  Hardin,  for  the  plaintiff  in  error. 


^  'Ju'At 

X*  *  ’  '  :  .  •  -  r. 

An  a&ual  fet* 
-  dement  ip,  f>ri- 
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right,  grahted 
.tor  an  attual 
Jettlement  fub- 
fequent  to  the 
Jib  of  January 
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<vrth  the  fur- 
veyor  before  the 
law  authorised' 
their  being  en¬ 
tered  on  any  va¬ 
cant  land,  is 
prefuined  to  be 
for  the  land  de- 
feribed  in  the 
certificate,  un- 
lefs  a  contrary 
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If  fuch  entry 
with  the  fur- 
veyor  were  for 
other  land,  the 
term pit  ctnption 
Would  ftill  ap¬ 
ply  to  the  land 


M’MILLEN  vs.  MILLER,  &cA 

THIS  cause  was  argued  by  Hughes ,  for  the  appellant  5 
and  by  Clay  and  Allen,  for  the  appellee*  The  following 
was 

The  Opinion  of  the  Court.— M’Millen  was  com¬ 
plainant  in  the  court  below,  claiming  under  the  follow- 
ing  entry  :  “  December  11th  1782,  William  Hoy  enters 
three  thousand  acres  of  land,  adjoining  Edward  Willi¬ 
ams’s  pre-emption  on  Lullbegrud,  on  the  east  and  south¬ 
east,  to  run  east  and  south-east  for  quantity.” 

Williams’s  pre-emption  was  granted  to  him  by  the 
commissioners  for  an  actual  settlement  in  tile  month  of 
June  1779— “Lying  on  the  dividing  ridge  of  Small 
Mountain  creek,  a  branch  of  Licking  creek,  and  Lull¬ 
begrud,  including  the  said  settlement.”  This  certificate 
of  pre-emption  entitled  the  owner  to  a  warrant  of  400 
acres,  at  the  state  price  ;  which  warrant  was  located  on 
the  24th  ol  May  1780,  in  these  words — “  Edward  Wil- 
liams  enters  400  acres  upon  a  pre-emption  warrant,  ly¬ 
ing  on  or  near  the  head  branches  of  Lullbegrud,  inclu¬ 
ding  a  cabin.” 

The  appellees  had  judgment  in  ejectment,  upon  the 
elder  grant,  obtained  by  force  of  an  entry  of  Nicholas 
Proctor,  in  1783  ;  and  they  rely  upon  the  strength  of 
the  elder  grant.  The  circuit  court  established  the  ap¬ 
pellant’s  entry,  as  valid  3  directed  the  manner  of  survey - 

*  Judg;e, Thimble  did  not  fit  in  judgment  in  this  caufe.  The  Chief 
Justice  was  not  in  court  when  the  opinion  was  delivered  18,  but  Skuth'orlfed 
the  other  judges  to  esprefs  his  concurrence.  »*••••'  "  ■  v.: '>  T  T  V 
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ing ;  and  entered  a  decree  for  the  complainant,  for  so 
much  of  the  defendants’  claim  as  was  common  to  the  ac¬ 
tual  survey  made  for  the  complainant,  and  that  ordered 
by  the  court. 

The  complainant  being  dissatisfied  with  the  construc¬ 
tion  given  to  his  entry,  appealed  to  this  court ;  and  has 
assigned  error  Only  as  to  that  construction.  rvxri 

The  first  essential,  is,  to  ascertain  the  locality  oi  Wil¬ 
liams's  pre-emption.  As  this  was  granted  for  an  actual 
settlement,  subsequent  to  the  first  day  of  January  1778, 
it  was  by  law  attached  to  such  settlement,  and  to  include 
it.  This  was  his  right  of  pre-emption,  and  if  he  departed 
from  it  in  his  entry  with  the  surveyor,  such  entry  gave 
him  no  claim  to  pre-emptive  privileges.  On  the  24th 
of  May  1780,  Williams  was  not  permitted  by  law  to  en¬ 
ter  his  pre-emption  warrant  on  any  vacant  land,  without 
regard  to  his  settlement ;  and  if  he  did  so,  it  cannot  be 
said  he  had  a  pre-emptive  right  to  such  land.  His  settle¬ 
ment,  where  he  built  his  cabin,  fenced,  and  planted  corn, 
is  well  identified,  and  ought ,prima  facia,  to  be  presumed 
to  have  been  notorious  j  and  this  presumption  is  fortified 
by  the  evidence. 

Whether  Williams’s  entry  shall  be  attached  to  his 
cabin,  or  to  some  other  of  the  cabins  in  that  neighboi- 
hood,  has  been  questioned  in  argument.  The  call  is  for 
a  cabin.  There  is  nothing  in  the  entry  which  evinces 
an  intention  to  abandon  his  settlement,  and  the  dignity 
of  his  claim.  Every  thing  in  the  entry,  may  well  stand 
with  the  requisition  of  the  law,  ato  include  his  settle¬ 
ment;”  and  it  would  seem  rigid  to  give,  without  clear 
indication,  such  construction  to  the  entry,  as  to  change 
the  claim  from  a  pre-emption,  to  a  mere  treasury  ng  t, 
or  to  worse  ;  sed  benigne  interpretanda  sunt,  verba  iai- 

Yet  if  so  unfavorable  a  construction  were  to  be  given 
to  the  entry,  still  Williams’s  “ pre-emption”  would  re¬ 
main  as  before,  not  being  permitted  by  law,  at  that  time, 
to.be  detached  from  his  settlement.  This  is  a  strong 
feature,  distinguishing  the  case  from  those  of  pre-emp¬ 
tions,  appendant  to  other  actual  settlements,  having  nu 
locality  until  entered  with  the  surveyor  ;  and  m  the 
mean  time,  itinerant  about  the  settlement  claim.  And 
such  were  the  cases,  in  the  general,  cited  by  the  appel¬ 
lees.  The  case  of  Bryant  and  Owing*  vs.  Wallace, 
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(Hughes’s  Rep.;  194  to  210)  Was  a  pre-emption  of  1000 
f  feres, .granted  for  marking  and  irripr  dying  only.  Bryant 
in  his  entry  with  the  surveyor,  expressed  that  his  lan$ 
should  lie  u  oh  a  branch  of  Elkhorn,  and  about  foiir  and 
a  half  miles  .  southwardly  of  Bryant’s  station;”  Omit¬ 
ting  altogether,  to  call  for  any  improvement.  The  im¬ 
provement  which  he  claimed,  was,  in  fact,  nothihg  but 
the  cutting  of  the  letters  D.  B.  on  a  tree  in  the  woods* 

The  entry  was  made  in  1/83,  after  the  privilege  of 
locating  on  any  vacant  land,  had  been  expressly  given 
by  law.  The  correct  principles  of  that  decison,  are 
clearly  explained  by  the  court,  in  pages  209,  210,  of  the 
reported  case,  as  follows,:  ' 

“The  late  supreme  court,  in  the  suit  Consilla  vs.  Bris¬ 
coe,  adjudged  that  because  a  settlement  right  could  not 
be  removed  from  its  original  location,  arid  the  certifi¬ 
cate  lor  which  being  recorded  in  the  surveyor’s  office, 
where  the  entry  thereon  was  made,  they  ought  to  be  ta’ 
ken  together,  or  be  allowed  to  explain  each  other  ;  and 
another  reason,  with  great  propriety,  might  have  been 
added,  that  the  law  did  not  point  out  in  what  manner 
such  entry  should  be  made.  But  in  the  case  bf  a  pre¬ 
emption  right,  granted  for  an  improvement ,  it  is  believed 
no  such  opinion  has  ever  been  given  ;  and  if  there  had,' 
it  could  not  be  supported  by  law  or  equity,  the  case  be¬ 
ing  evidently  different  from  that  of  settlement  rights. 
And  the  entry  under  consideration,  being  made  subse¬ 
quent  to  the  passage  of  the  act  of  1782,  permitting  pre¬ 
emption  warrants  to  be  located  on  vacant  lands,  it  would 
be  highly  absurd,  that  the  location  with  the  commission¬ 
ers,  and  the  entry  with  the  surveyor,  should  be  taken  to¬ 
gether,  when  the  claimant  himself,  might  have  made,  and 
intended  a  discordance  between  them.  Therefore,  in 
all  such  cases ,  it  can  only  be  proper  to  resort  to  the  loca¬ 
tion  with  the  commissioners,  and  compare  it  with  the 
entry  with  the  surveyor,  for  the  purpose  of  discovering 
the  dignity  of  the  claim.” 

In  that  case,  the  course  from  Bryant’s  station  did  not 
lead  near  the  marked  tree  ;  there  was  not  only  a  defi¬ 
ciency  of  proof  on  the  part  of  Bryant,  as  to  any  acquired 
notoriety  of  his  improvement  ;  but,  on  the  contrary,  the 
obscurity  of  the  tree  and  marking,  was  proved,  and  the 
want  of  notoriety,  expressly  found  by  the  jury,  in  tjie 
strongest  terms.  And,  notwithstanding,  the  question 
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w*s,  whether  Bryant  should  not  be  permitted  to  have 
his  pre-emption  l  On  either  ground,  therefore,  Bryant's 
entry  was  properly  declared  insufficient  to  give  notice  to 
other  holders  of  warrants,  as  to  the  land  intended,  1st 
because  his  improvement  had  no  notoriety,  if  it  had  been 
called  for  ;  and,  2dly,  the  description  in  the  entry,  did 
not  lead  within  any  reasonable  distance  from  the  ini'- 
provement. 

Williams’s  certificate  was  not,  by  law,  to  be  recorded 
with  the  surveyor  ;  but  his  pre-emption  did  not  depend 
upon  the  description  which  he  might  choose  to  give  in 
his  entry  with  the  surveyor*  His  cabin  and  improve¬ 
ment  were  sufficiently  notorious  ;  they  are  in  the  neigh¬ 
borhood  described  in  his  entry  ;  he  was  not  permitted, 
by  law,  to  depart  from  his  settlement  ;  or  if  he  did*  it 
was  no  pre-emption*  ’ 

As  the  entry  is  not  calculated  to  give  any  other  figure 
to  the  survey,  than  that  which  would  be  given  by  the 
certificate,  it  must  belaid  down  with  lines  to  the  cardi¬ 
nal  points,  with  the  cabin  equidistant  from  the  angles  of 
the  square,  as  directed  by  the  circuit  court ;  and  thus, 
to  be  considered,  as  called  for,  as  Edward  William’s  pre¬ 
emption. 

The  manner  in  which  the  circuit  court  have  directed 
the  claim  of  the  appellants  to  be  adjoined  to  Williams’s, 
according  to  the  expressions,  “  on  the  south-east,”  is  ob¬ 
jectionable,  in  this— —that  it  gives  the  claim  the  same  po¬ 
sition  as  if  the  expressions  had  been,  to  join  on  the  east 
and  south,  and  to  run  east  and  south-east  for  quantity  ; 
for  they  have  caused  it  to  be  adjoined  to  the  whole  ex¬ 
tent  of  the  southern  boundary. 

It  was  urged  in  argument,  on  behalf  of  the  appellees, 
that  the  claim  should  first  be  laid  down,  as  if  the  call  had 
been  to  join  Williams  on  the  east  ;  which,  in  such  case, 
would  have  produced  a  square,  upon  the  base  E.  S.  in 
the  annexed  diagram,  fig.  2  j  then  by  laying  down  the 
claim,  as  if  the  call  had  been  to  join  on  the  south-east 
only,  which,  would  have  given  the  square  figure  repre¬ 
sented  on  the  base  R.  P. ;  and  then,  that  from  the  point 
R.  an  east  line,  should  be  extended,  and  from  the  point 
P.  a  south-east  line,  &c.  This  argument  is  bottomed 
upon  the  rules  of  construction  established,  to  find  the 
angles  of  a  survey,  where  the  locator  himself,  has  not 
contradicted  the  supposition,  that  he  intended  it  to  be 
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in  a  square,  that  being  the  most  apt  and  simple  figure  for 
a  survey.  But  in  this  entry,  the  locator  has  expiessly 
given  courses  which  are  incompatible  with  a  square.  . 

6  But  this  principle,  if  traced  to  its  extent,  would  end  m 
this,  that  if  an  entry  calls  to  adjoin  another  claim,  which 
lies  in  a  square,  with  lines  to  the  cardinal  points  on 
the  south-east  and  south-west,  the  claim  would  be  »ui- 
rounded  to  a  greater  extent,  than  if  the  calls  had  been,  t 
adjoin  on  the  east,  south,  and  west ;  in  fact,  the  unrea¬ 
sonable  base  R.  A.  B.  D.  F.  H.  m  fig.  2,  would  be  the 
consequence  of  such  a  construction.  But  the  rule  by 
which  the  adjoining  claim  has  been  extended  beyond  the 
lines  and  corners  of  the  adjoined  claim,  has  not  been  ap¬ 
plied,  within  the  recollection  of  the  court,  except  to  ca¬ 
ses  where  a  large  claim  calls  to  adjoin  a  smaller,  on  a 
single  line  or  side.  As  the  properties  of  a  square  give 
a  very  convenient  figure  to  that  location,  in  particular, 
and  leaves  the  adjacent  residuum  to  be  taken  m  like  con¬ 
venient  shape  by  others,  they  have,  in  such  cases,  been 
applied,  in  the  absence  of  the  other  directions,  to  pre- 
■  vent  the  unreasonable  length  which  might  otherwise  be 
produced,  where  a  great  disparity  in  the  relative  propoi  - 
dons  of  the  two  claims,  existed.  Such  unreasonable 
figure,  ought  not  to  be  presumed  to  have  been  intendei , 
where  the  locator  has  not  expressly  directed  it.  Bui 
where  one  claim  called  to  adjoin  another  on  two  sides, 
r.)  Mu  io.  (as  in  the  case  of  Kennedy,  &?c.  vs.  Payne  tfc.)  («), 
the  lines  have  not  been  extended,  to  give  a  base  heyon 
the  lines  of  the  claim  called  for.  In  such  case,  the  ad- 
'  uinction  of  two  sides,  corrects  and  prevents  the  running 
of  the  land  into,  a  mere  riband  ;  which  might  otherwise 
be  produced.  The  location  now  under  consideration, 

appears  to  belong  to  this  latter  class.  ,  .  .  , 

it  is  admitted  chat  if  a  solitary  call  for  joining  on  the 
south-east,  had  been  used,  (as  in  the  case  of  Crow  s  heirs 
vs.  Harrod's  heir )  (i),  the  base  ought  to  be  taken  equal¬ 
ly  from  the  angle  at  B.  on  the  eastern  and  southern  boun¬ 
dary.  The  antithesis  to  south-east,  is  north-west,  and 
then  are  the  only  divisions  ofthe  claim  suggested  in  such 
case,  by  the  adjoining  entry.  But  in  the  present  case, 
east  is  opposed  to  west,  and  south-east  to  south-west  j 
and  the  courses  given  by  the  locator,  aie  mconsis  en 
with  the  relative  proportions  and  properties  of  a  square. 
Upon  an  inspection  of  fig.  1,  it  will  be  evident,  that  at 
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the  space  between  C.  and  I.  may  be  said,  without  viola-  M’Milien 
tion  of  terms,  to  be  south-east  of  Williams’s  pre-emp- 
tion.  Thus,  all  the  calls  united,  must  be  taken,  to  find 
the  intention,  for  juncta  javant  ;  and  we  ought  not  to 
disjoin  the  calls  of  an  entry,  and  consider  each  upon  ab¬ 
stract  principles. 

We  are,  therefore,  of  opinion,  that  the  decree  of  the 
circuit  court  is  erroneous,  in  assuming  the  south-west 
corner  of  Williamses  pre-emption,  as  the  point  from 
whence  to  extend  the  south-east  line  ;  and  also  in  direct¬ 
ing  the  lines  to  be  run  an  equal  distance  on  the  east  and 
south-east  courses,  instead  of  terminating  them  by  a  pa¬ 
rallel  to  a  line  from  the  respective  points  of  their  com¬ 
mencement. 

Wherefore,  it  is  considered  by  the  court,  and  accor¬ 
dingly  decreed  and  ordered,  that  the  said  decree  of  the 
circuit  court,  be  reversed,  annulled,  and  set  aside  ;  that 
the  suit  be  remanded  to  the  circuit  court,  with, directions 
to  enter  a  decree  for  the  appellant,  as  having  the  better 
equitable  claim  to  so  much  land  within  his  original  sur- 
vey,as  shall  fall  within  his  entry,  when  surveyed  as  here¬ 
in  after  directed  ;  and  that  the  appellees,  by  deed,  to  be 
executed  as  the  said  court  shall  appoint,  do  release  to 
the  appellant,  all  their  claim,  under  the  elder  grant  de¬ 
rived  by  the  survey  made  for  Nicholas  Proctor,  for  so 
much  land  as  shall  be  found  to  be  common  to  the  origi¬ 
nal  survey,  and  to  the  entry  of  the  appellant,  surveyed 
agreeable  to  the  directions  of  this  decree  :  and  to  ascer¬ 
tain  the  land  so  to  be  released  and  conveyed,  the  said 
entry  of  William  Hoy,  must  be  adjoined  to  said  Wil¬ 
liams’s  pre-emption,  as  herein  before  directed  ;  and  from 
the  north-east  corner  of  said  pre-emption,  extending  an 
east  line  ;  and  from  the  point  on  the  southern  boundary 
of  the  pre-emption,  which  shall  be  equidistant  from  the 
south-eastern  and  south-western  comers,  extending  a 
line  south  45  degrees  east,  until  aline  from  one  of  these 
projecting  lines  to  the  other,  and  parallel  to  a  line  drawn 
from  the  north-eastern  corner  of  the  pre-emption,  to  the 
bisection  of  the  southern  boundary,  as  aforesaid,-  will 
include  the  quantity  of  land  entered. 

An  illustration  of  the  figure  to  be  gi  ven  to  the  survey, 
is  seen  in  fig.  1,  on  the  diagram  subjoined,  and  repre¬ 
sented  by  .A..  I.  R.  C.  X.  Y.  The  triangle  A.  B.  G.  re- 
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M’MitttN  presents  the  part  of  Williams’s  pre-emption  to  be  ad- 


And  that  the  said  court  cause  a  survey  to  be  made,  to 
ascertain  the  said  interference,  and  land  to  be  released, 
by  metes  and  bounds,  and  do  such  other  things  as  may 
be  necessary  to  effectuate  the  decree,  and  according  to 
equity  and  the  laws  of  the  land.  Which  is  ordered  ta 
be  certified  to  said,  court. 


/ 


Fig.  1 


A 


A.  B.  D.  E. — Williams’s  400  acres,  with  his  cabin 
in  the  centre. 

A.  I.  B  C.  X.  Y.— The  appellant’s  claim  of  three 
thousand  acres,  as  directed  by  the  decree  of  the  court  of 
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Fig.  2. 


RALSTON,  &c.  vs.  LOVE  and  BASS. 

THIS  cause  was  argued  by  Clay  and  Allen ,  for  the 
plaintiffs  ;  and  by  Talbot ,  for  the  defendants. 

The  Court  delivered  the  following  opinion  : — This 
was  an  action  of  debt,  (wrought  by  Love  and  Bass,  in  the 
Jefferson  circuit  co%rc,  against  Alexander  Ralston, 
Charles  Lynch,  Stephen  Smith,  Benjamin  Roberts,  and 
William  Roberts.  The  sheriff  executed  the  writ  on 
Alexander  Ralston  only  ;  and  made  on  the  writ  his  re¬ 
turn  in  the  following  words :  u  Executed  on  Alexander 
Ralston,  and  Robert  Ralston,  appearance  bail :  a  copy  of 
the  bail  bond  is  herewith  returned  :  the  other  defendants 
are  not  inhabitants  of  Jefferson  county.”  An  office 
judgment  was  entered  at  the  rules  against  Alexander 
Ralston,  and  Robert  Ralston,  his  appearance  bail ;  which 
was  afterwards  confirmed  in  court. 
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and  bond,  as 
that  by  a  rea- 
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The  first  and  second  errors  assigned,  allege  that  the 
bail  bond  is  defective — -1st,  Because  it  is  taken  to  the 
sheriff,  his  heirs,  executors,  administrators  and  assigns, 
and  not  to  his  successors  :  and,  2dly,  Because  it  pur¬ 
ports  to  be  taken  in  a  suit  against  Alexander  Ralston 
only  ;  no  notice  being  taken  in  the  bond  that  there  were 

other  defendants.  #  , 

The  first  objection  has  no  weight  in  it.  The  law  hav¬ 
ing  fixed  the  operation  and  effect  of  the  bond,  it  was  un¬ 
necessary  to  name  either  the  heirs,  executors,  adminis¬ 
trators  or  successors  of  the  sheriff.  The  bond  being  t'a-, 
ken  to  him,  as  sheriff,  is  sufficient;  and  it  shall  pass  to 
those  who  by  law  are  entitled  to  the  benefit  thereof,  in 
the  same  manner  that  a  bond  given  to  a  private  indivi¬ 
dual  will  pass  to  his  executor,  although  the  word  heirs, 
without  the  word  executors,  is  inserted  in  the  bonds 
Besides,  the  successors  of  the  sheriff  are  not  entitled  to 
the  bond,  or  the  benefit  of  it.  According  to  the  method 
of  proceeding  before  the  act  authorising  a  judgment  to 
be  rendered  jointly  against  the  defendant  and  his  appea¬ 
rance  bail,  upon  default  the  bond  was.  an  indemnity^  to 
the  sheriff  for  letting  the  defendant  go  at  large  ;  and  it 
the  sheriff  was  damnified  thereby,  his  personal  represen¬ 
tatives,  and  not  his  successors^  were  entitled  to  the  re-, 
medy  upon  that  bond  against  the  defendant.  , 

The  second  objection  to  the  bail  bond,  has  more  diffi¬ 
culty  in  it ;  but,  upon  mature  consideration,  we  think  t  le 
objection  does  not  render  the  bond  void  or  insufficient. 

Bail  bonds  are  taken  by  virtue  of  the  eleventh  section, 
of  the  act’ for  preventing  “  vexatious  suits,  and  regula¬ 
ting  proceedings  in  civil  cases,”  passed  December  19t  v 
i  796,  This  act  prescribes  no  particular  form  to  be  pur¬ 
sued  in  drawing  the  bond  ;  but  only  requires  the  sheri 
to  “  return  on  the  writ  the  name  of  the  bail  by  him  ta¬ 
ken,  and  a  copy  of  the  bail  bond,  to  the  clerk  s  office,  be¬ 
fore  the  day  ol  appearance. 

But  by  tlie  tenth  section  of  the  “  act  to  reduce  into  one 
the  several  acts  concerning  sheriffs,”  approved  also  De¬ 
cember  19th  1796,  it  is  declared,  that  “  It  shall  not  oe 
lawful  for  any  sheriff,  or  his  deputy,,  tq  . take  any  obliga¬ 
tion  of,  or  from  any  person  or  persons  in  his  custody, 
for  or  concerning  any  matter  relating  to  hisoaice,  othei- 
wise  payable,  than  to  himself,  as  sheriff,  and  discharge- 
able  upon  the  prisoner’s  appearance,  and  rendering  bun- 
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self  at  the  day  and  place  required  In  the  writ  whereupon  K-ALSTchr,  &c. 
he  was,  or  shall  be  taken  or  arrested.  And  every  obli-  lcve  W 
gation,  by  any  sheriff  taken,  in  any  other  manner  and 
farm,  by  colour  of  his  office,  shall  be  null  and  void.” 

These  two  acts  being  made  in  pari  materia ,  must  be 
taken  and  construed  together.  And  it  is  clear  that  eve¬ 
ry  bail  bond,  taken  by  a  sheriff,  of  any  person  in  his  cus¬ 
tody,  contrary  to  the  provisions  and  directions  of  the 
last  recited  act,  is  void  ;  and  will  not  authorise  a  judg¬ 
ment  against  the  bail.  And  it  would  seem,  on  the  pther 
hand,  when  it  appears  from  the  record  that  the  defen¬ 
dant  was  arrested  by  virtue  of  a  writ  against  him,  autho¬ 
rising  the  sheriff  to  make  the  arrest ;  and  that  the  bail 
bond  has  not  been  taken  contrary  to  the  form  prescribed 
by  the  latter  act,  but  pursuant  thereto,  and  a  copy  there¬ 
of  is  returned  with  the  writ,  with  the  proper  indorsement 
thereon  by  the  sheriff  of  the  name  of  the  bail,  as  required 
by  the  former  act  ;  that  the  bond  should,  in  general,  be 
considered  good,  and  sufficient  to  authorise  a  judgment 
against  the  bail. 

The  law  having  required  the  sheriff  to  indorse  on  the 
writ  the  name  of  the  bail  by  him  taken,  and  to  return 
with  the  writ  a  copy  of  the  hail  bond;  the  bail  bond 
makes  a  part  of  the  sheriff’s  return,  which  is  made  up¬ 
on  oath  ;  and  therefore,  the  presumption  should  not  be 
indulged,  that  he  has  violated  his  duty,  by  taking  the 
bond  in  one  suit,  and  returning  it  in  another,  where  there 
is  such  a  correspondence  between  the  writ  and  bond,  as 
that  by  any. reasonable  intendment,  the  bond  may  have 
been  taken  upon  that  writ  ;  or  unless  there  be  such  a 
material  misrecital  in  the  bond,  as  to  render  it  contra¬ 
dictory  to  the  writ,  so  as  to  shew  that  it  had  been  taken 
in  another  suit. 

Here,  the  bond  is  made  payable  to  the  sheriff,  and  is 
conditioned  for  the  appearance  of  the  defendant  to  the 
suit  of  the  plaintiffs,  at  the  time  and  place  mentioned  in 
the  writ  for  his  appearance  ;  which  writ  appears,  both 
from  the  sheriff’s  return,  and  from  the  recital  in  the 
bond,  to  have  been  duly  executed  upon  the  defendant. 

The  condition  of  the  bond  does  not  express  that  the  writ 
was  against  Alexander  Ralston,  as  sole  defendant  ;  but 
has  only  omitted  to  mention  the  other  defendants  ;  so 
that  the  bond  is  not  contradictory  to,  but  is  consistent 
with  the  writ.  The  writ  having  issued  against)  Alexah- 
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Ralston,  St c. 
vs. 

Love,  &c. 


d£r  Ralston,  and  others,  did  not  make  it  the  less  a  writ 
against  him.  Nor  could  the  bail  be  prejudiced  by  the 
omission  ;  for  if  he  had  wished  either  to  become  special 
bail,  so  as  to  enable  him  to  surrender  his  principal,  or  to 
defend  the  suit  as  appearance  bail,  he  could  not  have 
been  misled  thereby.  The  indorsement  of  his  name  on 
the  writ,  as  bail,  and  a  copy  of  the  bond  filed  with  the 
writ,  would  have  been  sufficient  to  have  removed  all  dif¬ 
ficulty,  even  if  there  had  been  other  suits  between  the 
plaintiffs  and  Alexander  Ralston,  as  sole  defendant,  de¬ 
pending  in  the  same  court.  If  nice  and  technical  object 
tions  to  bail  bonds,  are  indulged,  few  bail  bonds  will 
stand,  and  great  mischief  will  be  done  ;  for  they  are 
generally  taken  by  deputy  sheriffs,  who  are  but  little  vers- 
edin  technical  forms.  It  is,  therefore,  necessary  to  give 
them  a  liberal  construction,  in  furtherance  of  justice. 

The  next  assignment  of  error,  alleges  that  the  decla¬ 
ration  is  defective,  in  not  noticing  the  name  of  John 
Blanton,  which  is  in  the  bond.  This  admits  of  two  ob¬ 
vious  answers — 1st,  If  the  bond,  by  oyer,  had  been 
made  a  part  of  the  declaration,  the  name  of  John  Blan¬ 
ton  was  unnecessary  to  be  noticed  ;  because,  although 
named  in  the  body  of  the  bond,  he  did  not  execute  it, 
and  was  no  party  thereto.  The  writ  and  declaration 
both,  therefore,  take  no  notice  of  him. 

It  is  alleged  also,  that  the  bond  appears,  on  its  face, 
to  be  an  escraw,  because  John  Blanton  was  to  have  exe¬ 
cuted  it,  and  did  not  ;  and  so  it  was  not  obligatory  on 
the  obligors. 

This  objection,  if  true,  could  not  now  be  taken  ad¬ 
vantage  of  by  the  plaintiffs  in  error  ;  because,  by  failing 
to  crave  oyer  of  the  bond,  they  are  not  to  consider  it  as 
a  part  of  the  declaration,  or  record.  But  if  the  bond  had 
been  made  part  of  the  record,  by  oyer,  the  objection 
could  not  prevail.  The  bond  does  not  appear  to  have 
been  delivered  as  an  escraw.  An  escraw  is  where  a 
writing  has  been  delivered  to  a  third  person,  to  be  by 
him  delivered,  as  the  deed  of  the  obligor  to  the  obligee, 
upon  the  performance  of  some  act  or  condition  prece¬ 
dent.  Here,  there  is  nothing  shewing  such  delivery, 
condition  precedent,  or  intervention  of  a  third  person, 
or  stranger ;  but  the  declaration,  on  the  contrary,  alleges 
a  delivery  from  the  obligors  to  the  obligees,  which  can¬ 
not  make  an  escraw*  If  it  had  really  been  delivered  as 
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hry-es  craw,  the  defendant  ought  to  have  shewn  it  by  plead-  Ralston,  &*. 
ing,  which  he  has  nof  done.  J  *«, 

The  other  errors  alleged,  relate  only  to  the  executions,  LoVEj 
and  need  not.  be  noticed  ;  no  application  having  been 
made  to  the  inferior  court  to  correct  them  ;  without 
winch,  we  have  no  jurisdiction  of  the  matter. 

Judgment  affirmed.^' 

*  As  to  the  fufficiency  of  hail  bonds,  fee  the  next  cafe—alfo  the  rafe  of 
frrryvs-  Cunningham,  fptlng  term  iSoS  ;  and  Mosby ,  &c.  -vs.  M'Elrov 
pnng  term  1S09.  hat  a  bond  is  no  part  of  the  record,  unlefs  made  fo  bj 

anJ Safa™.  M'Ginms ,  McClelland  vs.  Strong,  and  Adams  ■ 

ZS;  ■**&*?•.  **  0  air°  Marjball  and  Bohannon  w.  jjj,  arJ 

Wm  ^"iVfprlng  term  1809  ;  and  Gif,  vs.  Steele,  h\\  term  1809. 


PALMER  and  CASEY  vs.  M’GINNIS. 

The  Court  delivered  the  following  opinion  The 
prst  error  assigned,  is  the  variance  between  the  writ  and 
declaration,  the  former  being  for  141/.  debt,  and  the 
latter  for  140/.  This  would  certainly  have  been  af  fatal 
objection,  it  tne  defendant  below  had  made  it  in  the  pro¬ 
per  time  and  manner  ;  but  he  has  slipped  his  opportuni¬ 
ty,  He  ought  to  have  pleaded  it  in  abatement.  Not 
having  done  so,  he  cannot  now  assign  it  for  error— 4' 
Gwil.  Bac.  44,  45.  No  delatoiy  plea,  or  plea  in  abate¬ 
ment,  can  be  received  upon  setting  aside  an  office  iud^ 
mean  :  and  it  would  be  strange,  if  the  law,  which  con¬ 
siders  the  objection  as  then  too  late,  Should  not  much 
more  consider  it  too  late,  after  the  office  judgment  -  is 
confirmed,  and  the  suit  brought  into  the  appellate  court.f 
I  he  second  error  assigned,  relates  to  the  form  of  the 
appearance  bail  bond,  and  alleges  it  is  wholly  defective 
ancj  illegal;  because  it  does  not  state  “  the  nature  of  the 
action  nor  the  amount  of  the  debt  or  damages  demand¬ 
ed  in  the  action,  or  that  the  defendant  had  been  arrested 
by  a  writ  sued  out  by  the  plaintiff,  as  assignee  of  Bur¬ 
The  principles  contained  in  the  case  of  Ralston,  8?c.  vs. 
love  and  Bass,  apply  strongly  to  this  case,  and  go  to 
snew  there  is  no  lorce  m  the  second  assignment  of  er- 

°V7“'t5  V  Caf"  0{F‘mhr  «•'  C«t‘r,  and  Scm  Leitcb, 
l  '  ,  ?  I»  ‘  ?3>  a,i(1  *s  Supported  by  f  he  cafe  of  "Kennedy  vs.  Terrill  &  Doo  - 

&££/*• ,he  ca,'e  oi  Ft™Kk  #-***>  *•  N, 

3  P 


June  dtb , 

SX  A  variance 
between  the  writ 
and  declaration, 
cannot  be  taken 
advantage  of  af¬ 
ter  judgment. 

Ifa  bail  bond 
be  certain  to  a 
Common  intent* 
it  is  fufficient, 

A  bail  bond 
held  fufficient, 
although  it  did 
net  ftate  the 
nature  of  the 
adtion,  nor  the 
amount  of  the 
debt  nor  dama¬ 
ges, nor  that  the 
plaintiff  fued  as 
aflignee. 

If  the  plain¬ 
tiff  fue  as  af- 
fgner,  it  is  uti- 
neceffary  to 
ffate  it  in  the 
writ. 

If  there  be  a 
variance  in  form 
between  the  de¬ 
claration  &  the 
writing  decla- 
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Paims#,  to.  j-ors.  It  is  enough,  if  a  bail  bond  is  certain  to  a  com- 

M’Ginnu.  m Yhe”|on^  contains  no  material  misrecital ;  and  from 
red  on,  the  de-  the  recital  in  the  condition,  compared  with  the  writ,  it 
lendant  My  ,rs  to  have  been  taken  in  a  suit  between  the  same 

TZZllX  parties,  in  the  same  court,  and  is  conditioned  for  the  ap- 
t  here  for'.  pearance  of  the  defendant,  upon  the  appearance  day  o 

But  h-  could  J  wr;t.  We  have  no  doubt  that  according  to  the  old 

tie-  method  of  proceeding,  the  bond  would  have  been  suffi- 
rjcra!  demurrer.  cjent  to  enable  the  sheriff,  or  his  assignee,  to  maintain  an 
if  over  be  not  p  ?on  on  th„  bond,  for  the  failure  of  the  party  m  appeal  - 
ing  to  the  action,  agreeably  to  the  condition o  Mu i  bond. 

it  forms  no  part  averment  oi  any  matters  dehors  the  bond 
Of  the  record,  '  .  wou]j  have  been  necessary  to  maintain  his  sui  . 
though  unified  Ar;d’noreason  is  discerned  why  the  same  degree  o.  cor- 
ieript.  fespondence  should  not  be  sufficient  to  authorise  a  juda 

nient  thereon,  under  the  act  of  assembly.  , 

The  omission  to  recite  the  amount  of  the  debt  or  da¬ 
mages,  ought  not  to  be  regarded.  The  objection,  to  say 
the  most  of  it,  does  not  go  to  shew  that  the  bond  is  not 
certain  to  a  common  intent,  or  that  it  a  not  sufficient  y 
certain  ;  but  only  to  shew  that  perhaps  k  might,  by  such 
recital,  have  been  made  more  technically  certain. 

As  to  the  defendant,  the  bond  was  taken  for  his  easc- 
'  me"!  and  he  ought  not  to  make  the  objection ;  nor 
Sight  the  bail  to  make  it,  for  it  was  his  folly  to  execute 
the* bond,  without  knowing  the  amount  for  which  he  be¬ 
came  bound.  If  he  had  deemed  it  important  to  him,  he 
might  have  refused  to  execute  the  bond,  until  the  amount 

There  is  no  misrecital  in  the  condition  of  the  oond  ; 
it  is  strictly  correct,  as  far  as  it  goes.  The  omission  to 
style  the  plaintiff  assignee  of  Burton  is  umnater.i d  al- 
(.)  S«  Pcm.  though  he  is  so  styled  in  the  writ  (a),  i  ne  wnt itself, 
hbtm,  &c.  vs.  v;0uid  have  been  good  without  it  (b)  ;  and  i  ' 

Stam  “tin.  been  sufficient,  for  the  plaintiff  to  set  out  thp  assignment 
rn.  Hickman, p?.  in  his  declaration,  in  making  out  his  tit  e,  o  • 

D==.  25S*  It  is  not  the  case  of  a  false  rectal  or  description  ,  but 
an  omission  of  an  additional  description,  which  was  not 
material  either  in  the  writ  or  m  the  bail  bond.  lhe 
bond,  as ’already  observed,  names  the  plaintiff  and  defen¬ 
dant  in  the  writ,  and  the  court,  and  is  conditioned  foi 
the  appearance  of  the  defendant  on  the  appearance  day 
named  m  the  writ  ;  it  must,  therefore,  be  deemed  suffi- 

dent. 
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The  third  assignment  of  error,  alleges  that  there  is  a  Palm^>  &c 
material  and  fatal  variance  between  the  declaration  and  mvGinnis. 
note  (or  writing  obligatory)  declaredom  It  is  unneces¬ 
sary  to  say  whether  the  variance  exists,  or  not ;  it  is  too 
late  now  to  make  the  objection.  If  a  variance  existed, 
the  defendant  might  have  craved  oyer,  and  demurred 
specially  for  the  variance  ;  but  hortpuld  not  have  taken 
advantage  of  it  by  general  demurrer,*  Or  if  the  vari* 
ance  were  an  essential  or  material  part  of  the  writing,  he 
might,  without  craving  oyer,  have  pleaded  non  est factum 
to  the  bond  set  out  in  the  declaration  ;  and  upon  the  tri¬ 
al  might  have  his  objection  to  the  bond  produced  going 
in  evidence  to  the  jury ;  because  it  did  not  correspond 
with  the  declaration,  and  therefore  not  the  bond  to  which 
he  had  pleaded  non  est  factum*  ^ 

But  the  variance  cannot  be  assigned  for  error.  The 
bond  was  only  evidence  of  the  debt ;  and  oyer  not  haw 
ing  been  prayed^  it  is  not  a  part  ©f  the  declaration,  or  re¬ 
cord.  , 

•It  appears,  it  is  true,  in  the  transcript ;  but  the  juag- 

ment  would  have  been  good  here  without  it.f 

The  other  errors  assigned,  relate  to  the  executions 

only. - Judgment  affirmed. 

Hag  gin  and  Talbot ,  for  the  plaintiffs  ;  Bridge -s,  for 

the  defendant. 

*  Jf  there  were  any  variance  in  this  cafe,  it  was  In  form  only. .  In  the  cafe 
of  MUroy  vs.  Henjley ,  fpring  term  1810,  it  was  decided  that  a  variance  in  iub- 
ftance,  was  fatal  on  a  general  demurrer.  See  alio  Cooke  vs.  Graham's  aam  rM 
3  Cranch  229- 

•j-  See  the  iaft  preceding  cafe,  and  thofe  there  cited. 


DAILEY  vs.  PALMER4 

THIS  cause  was  argued  by  Hag  gin  and  Allen,  for  the 
appellant ;  and  by  Talbot,  for  the  appellee. 

The  Couet  delivered  the  following  opinion  Dai¬ 
ley  obtained  judgment,  in  Mercer  circuit  court,  against 
Palmer,  and  sued  out  execution  thereon ;  upon  which 
the  sheriff  returned  that  he  had  levied  it  upon  u  a  negro 
woman,  four  beds  and  furniture,  two  gilded  looking- 
glasses,  two  end  tables,  one  folding  gg°  and  a  bureau  ; 
and  not  time  to  advertise.^  A  venditioni  exponas  was 
thereupon  issued,  upon  which  the  sheriff  returned  that 

\  Abfent,  Edwards,  Cu.  j, 

'  \  - 


June  6 tb. 

Ev  the  laws 
* 

of  Virginia  re¬ 
lating  to  the 
falescf  Eaves  by 
execution,  &c. 
it  is  not  neceiTa- 
ry  for  the  file- 
lheriff,  in  his 
return,  to  name 
the  E&ves,  un- 
lefs  they  were 
fold  bv  him. 
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Dai 

•us. 

Palmer, 

This  requi- 
fi»fn  was  cii. 
*e«ory  to  the 
officer  for  the 
benefit  of  the 
purchafer  ;  and 
the  omitting  it 
ought  not  to 
prejudice  the 
plaintiff, nor  be¬ 
nefit  the  defen. 
dant. 

It  is  not  De¬ 
cenary  that  a 
ffi'riff  ffiould 
Jell  the  perfonal 
efface  lubjett  to 
execuion,  be¬ 
fore  he  levies  it 
on  Haves. 

(a)  A£bs  of 
1796  7>  P-  58, 
§  20— p,  1S2, 
§  1. 

( b )  Virginia 
a£ls  of  1764, 
ch.  6,  §  7,  p, 

448. 
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tlie  defendant  had  replevid  the  property,  and  he  return** 
ed  the  replevy  bond  therewith. 

On  the  motion  of  Palmer,  at  the  April  term  1 806,  the 
court  quashed  the  sheriff’s  return  upon  the  first  execu¬ 
tion,  and  all  the  subsequent  proceedings  j  because  the; 
sheriff  had  not,  in  his  return,  named  the  slaves  taken  ; 
and  because  he  had,  with  the  said  slaves,  also  taken  per¬ 
sonal  estate,  without  having  first  sold  the  personal  estate, 
and  thereby  discovered  the  deficiency  of  the  personal 
estate,  to  the  discharge  of  the  execution  ( a ).  From  this 
decision  Dailey  appealed  to  this  court.  And  we  are 
clearly  of  opinion  that  neither  of  the  causes  were  suffici¬ 
ent,  in  law,  to  autnorise  the  quashal  of  the  sheriff  ’s  re¬ 
turn,  and  the  subsequent  proceedings. 

It  was  unnecessary,  even  by  the  Virginia  act  cited,  to 
name  the  slaves  in  the  return,  unless  they  had  been 
sold  (0) ;  and  then  only  for  the  benefit  of  the  purchaser, 
in  order  that  he  might  be  more  easily  enabled  to  make 
out  his  title  under  the  purchase.  If  the  sheriff  had,  in 
that  pase,  neglected  to  return  the  names  of  the  slaves 
sold,  it  ought  not.  to  affect  the  plaintiff,  whose  right  to  the 
money  was  complete  upon  the  sale,  and  could  not  be  de¬ 
feated  by  the  subsequent  omission  in  the  return.  The 
law  was  merely  directory  to  the  sheriff ;  and  if  it  had 
been  a  case  where  the  names  of  the  slaves  were  required 
to  be  mentioned  in  the  return,  the  sheriff  ought  to  have 
been  directed  to  amend  his  return  for  the  benefit  of  the 
purchaser  ;  but  his  failure  ought  not  to  prejudice  the 
plaintiff,  or  benefit  the  defendant* 

The  other  cause  upon  which  the  circuit  court  quashed 
the  return,  &c.  was,  very  properly,  given  up  in  argu¬ 
ment  here. 

It  ought  to  be  remarked,  that  after  the  party  had  re¬ 
plevied,  and  had  his  property  restored  to  him,  the  appli¬ 
cation  to  quasn  the  return,  came  with  a  bad  grace  indeed, 
into  a  court  of  justice  ;  it  being  evident  the  applicant  had 
not  sustained,  and  could  not  possibly  sustain  any  injury 
on  account  of  the  slaves  not  being  named.  t 

j udginent  reversed. 


StL 


DORSEY,  See.  vs.  LAWRENCE,  and  company. 

The  omiffion  f  HE  Court  delivered  in  the  followingopinion  : — -The 
to  ffate  m  the  plaintiffs  here,  executed  an  obligation  “  to  pay  Leaver* 
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L&wrence,  Luckett,  &  Co.  or  order,  the  sum  of  seven 
hundred  and  fifty-nine  pounds,  thirteen  shillings  and  two 
pence,  Kentucky  currency,  which  may  be  discharged  in 
the  following  manner,  viz  :  whatever  quantity  ot  good 
merchantable  whiskey,  delivered  in  good  tight  casks,  in 
Middletown  or  Louisville,  as  said  company  may  direct, 
on  or  before  the  first  day  of  August  next,  is  to  be  receiv¬ 
ed^  at  3  shillings  per  gallon  ;  the  balance  to  be  paid  in 
good  merchantable  beef  and  pork,  delivered  in  Middle- 
town,”  &c.  u  at  15  shillings  per  cwt.”  &c.  “between  the 
15th  day  of  December  next,  and  25th  of  January  1804.” 

Upon  this,  an  action  was  brought  by  Leaven  Law¬ 
rence,  Luckett,  &  Co.  in  debt.  The  declaration,  after 
setting  forth  the  obligation,  avers  that  the  defendants, 
“  or  either  of  them,  did  not  pay  and  discharge  the  said 
sum  of  759/.  13s.  2d.  Kentucky  currency,  in  whiskey, 
beef,  and  pork,  delivered  in  Middletown,  agreeable  to 
the  stipulations  mentioned  in  the  said  writing  obligatory ; 
but  they  did  then  and  there  neglect  and  refuse  to  dis¬ 
charge  the  said  sum  of  money,  by  the  delivery  of  the 
said  articles  ;  whereby,  and  in  virtue  of  the  premises, 
they  became  liable  to  pay  the  said  sum  in  money,  and  yet 
are  liable,  and  an  action  hath  accrued,”  &c. 

To  this,  the  defendants  had  pleaded  payment  ;  but 
by  leave  of  the  court,  withdrew  their  plea  ;  and  there¬ 
upon,  the  plaintiffs  had  judgment  by  nihil  dicit  ;  and 
now,  three  questions  are  made  by  the  assignment  of  er¬ 
rors  : 

1st.  Whether  the  declaration  is  sufficient,  without 
naming  the  other  partners  composing  the  firm  ? 

2d.  Will  an  action  of  debt  lie,  on  the  writing  declar¬ 
ed  on  ?■ 

3d.  Are  the  averments  of  non-payment  in  whiskey, 
beef,  and  pork,  sufficient  to  maintain  the  action,  and  en¬ 
title  the  plaintiffs  to  the  judgment  ? 

As  to  the  first,  it  seems  to  the  court,  that  it  was,  at 
most,  but  cause  of  special  demurrer,  or  in  abatement  ; 
and  therefore,  too  late  to  be  taken  advantage  of,  in  arrest 
of  judgment;  as  to  the  second,  that  debt  will  lie,  with 
proper  and  sufficient  averments  of  non-payment  in  the 
stipulated  commodities. 

Upon  the  third,  it  seems  to  the  court,  that  the  aver¬ 
ments  in  the  declaration  are  insufficient.  It  would  ap¬ 
pear,  from  the  declaration,  that  the  defendants  in  th^  ae~ 
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Dorsey,  &c. 

"VS. 

Lawrence, &c 

declaration  the 
individual 
names  of  a  firm, 
is  at  moft  but 
caufe  of  fpecial 
demurrer,  or  in 
abatement. 

Debt  will  lie 
on  awriting  call¬ 
ing  for  a  fum  of 
money  which 
may  be  dif- 
charged  in  pro¬ 
perty. 

The  averment 
in  a  declaration 
of  a  breach  of 
contract,  Ihould 
negative  every 
mode  of  perfor¬ 
mance  which 
the  previous  a- 
verments  would 
authorife. 
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Dorsey,  & c.  tion,  might  have  paid  the  demand  in  whiskey,  at  Louis- 

Lawxknc*  see  viWc,or  at  Middletown— the  plaintiffs  below  haying  their 
election  of  the  two  places  ;  the  balance  unpaid  in  whis- 
key,  if  any,  to  be  paid  in  beef  and  pork,  at  Middletown. 
The  declaration  ave^rs  the  articles  were  not  delivered  at 
Middletown  j  but  does  not  state,  the  demand  was  not 
discharged  in  whiskey,  at  Louisville  ;  nor  does  the  de¬ 
claration  aver  that  the  plaintiffs  made  their  election,  or 
appointment,  to  have  the  whiskey  at  Middletown,  and 
not  at  Louisville  y  and  therefore,  the  breach  in  non-pay  - 
ment  at  Middletown  only,  is  insufficient.  The  conclu¬ 
sion  of  law,  drawn  by  the  plaintiffs,  that  an  action  of  debt 
for  the  money,  had  accrued,  from  the  facts  avered,  does 
not  seem  warranted.  The  averment  that  the  amount 
was  not  paid  in  Middletown,  in  pork,  beef,  or  whiskey, 
is  no  averment  that  it  was  not  paid  in  Louisville,  in 
whiskey,  as  the  defendants  were  at  liberty  to  do,  unless 
the  plaintiffs  had  otherwise  appointed,  which  is  not  al¬ 
leged. - Judgment  reversed.* 

This  cause  was  argued  by  Allen,  for  the  plaintiffs  in 
error  ;  and  by  Hardin ,  tor  the  defendants. 

*  In  the  cafe  of  Vuqua  vs.  Higgins,  fpring  term  1809,  it  was  decided  that 
debt  would  not  lie  on  a  note  for  “  5/.  u.  10 d.  in  trade  5”  and  in  the  cafe  of 
Watson  and  M'Callvs.  M'Nary,  fame  term,  that  it  would  not  lie  on  an  obli¬ 
gation  for  (l  one  horfe,  at  the  value  of  30 /.”  Same  poiijt  decided  at  the  fame 
term,  in  the  cafe  of  JVi inn  vs.  Irwin. 


j™  9tb.  HANCOCK  vs,  VAWTER.f 

Where  there  THIS  cause  was  argued  by  Clay  and  Marshall ,  for 
are  mutual  pro.  appellant  ;  and  by  Talbot ,  for  the  appellee. 

mi fe  being ?the  The  Court  delivered  the  following  opinion  : — ?Wil- 
confideration  of  liam  Hancock  brought  an  action  upon  the  case,  against 
the  other  i  each  William  Vawter,  *m  which  he  filed  his  declaration,  con- 

atiion,  and  the  taminS  two  counts.  Upon  setting  aside  the  writ  or  m- 
piaintiff  need  quiry,  which  had  been  awarded  at  the  rules,  the  defen- 
not  aver  a  per-  qant  demurred  generally  ;  the  plaintiff  joined  in  demur- 
part— Hob.  88.  rer  ?  and,  after  argument,  the  circuit  court  gave  juag- 
Example  of  ment,  upon  the  demurrer,  for  the  defendant  ;  to  reverse 
which  judgment,  the  plaintiff  prosecuted  this  appeal, 
red  raJpon  by  The  first  error  assigned,  is,  that  the  court  ought  to 
proper  aver-  have  given  judgment  on  the  demur re*g  fo r  the  plaintiff, 
aaents*  instead  of  the  defendant.  s  ■ 


•f  A'bfent,  Eewar»s3  Csr.  J. 
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The  two  counts  in  the  declaration  are  nearly  the  same,  Hancock 
and  if  either  of  them  is  good,  in  substance,  the  plaintiff  Vawter. 
is  entitled  to  judgment.  It  has  been  argued  by  the  coun- 
sel  for  the  defendant,  that  neither  of  them  is  good  ;  be"  )Urr^H 
cause  the  plaintiff  has  nctavered  a  payment  or  tender  of  opinion  of  the 
the  money  to  be  given  as  the  price  of  the  land  agreed  to  court  be  againft 
be  conveyed  to  him  by  the  defendant ;  and  because,  as  ^ay  perr* 
is  alleged,  the  contract  or  premise  of  the  defendant,  is  mit  it  to  bc 
too  or  certain  to  sustain  an  action  ;  and  that  it  amounts  withdiawn  tor 
to  nothing  more  than  a  bare  communication,  or  propo-  me¬ 

ntion  to  sell.  For  the  plaintiff,  it  is  argued,  that  heie  rjts  fairiy  tri«d 
are  mutual  promises,  and  that  there  are  mutual  reme-  by  a  jury, 
dies  ;  that  the  promise,  om  the  part  of  the  defendant,  cou¬ 
pled  with  the  averments  in  the  declaration,  is  sufficient¬ 
ly  certain  ;  and  that  the  promise  amounts  to  a  sale,  and 
an  agreement  to  convey. 

The  bargain  of  every  man,  ought  to  be  performed  as 
he  understood  it  :  and  if  a  man  will  make  such  an  a~ 
greement,  as  to  convey  his  estate,  before  he  has  the  mo¬ 
ney  to  be  given  him  as  the  price  ;  and  will  rely  on  the 
remedy  which  he  has  to  recover  the  money ;  he  ought  to 
perform  his  agreement.  But,  on  the  other  hand,  if  his 
agreement  was  '  otherwise,  there  is  no  reason  that  he 
should  be  compelled  to  give  credit,  where  he  did  not  in¬ 
tend  it — 1  Ld.  Raymond,  666.  Where  there  are  mu¬ 
tual  promises,  and  the  one  promise  is  the  consideration 
of  the  other,  the  plaintiff  is  not  obliged  to  aver  perform¬ 
ance  of  the  promise  on  his  part — Vide  Gro.  Eliz.  543, 

703,  888 — Ld.  Raym.  664 — Cro.  Ch.  19  :  all  of  which 
cases,  and  many  others,  prove  that  one  promise  is  a  suf¬ 
ficient  consideration  for  the  other.  # 

Here,  the  second  count  in  the  declaration  (of  which 
alone  tve  will  say  anything),  states,  that  “The  said  de¬ 
fendant,  by  a  certain  other  instrument  ol  writing,  signed 
with  his  hand,  the  date  whereof  is  the  same  day  and  year 
aforesaid,  hi  chmhderatwn  that  the  said  plaintiff  did  as- 
sttme  upon  himself,  and  to  the  said  defendant  faithfully 
promise,  to  pay  other  nine  shillings  per  acre  ioi  the  land 
hereafter  mentioned,  did  assume  upon  himself,  to  and 
agree  xvhih  the  said  plaintiff  to  vsell  him,”  &c. 

The  promise  on  the  part  of  the  plaintiff,  to  pay,  and 
not  the  actual  payment  of  the  money,  is  expressly  laid  as 
the  consideration  of  the  agreement  on  the  part  of  the  de¬ 
fendant,  to  sell ;  and  the  demuuer  admits  the  truth  of 
the  allegation. 

Vi 


1  * 
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In  Xevz  ttf.  Exewy,  Cro.  Eliz.  883,  before  cited,  which 
was  assumpsit ,  upon  an  agreement  to  surrender  a  lease,  it 
is  said,  that  u  the  whole  court  held,  that  if  the  promise 
had  been  in  consideration  he  assumed  to  pay  such  asurh, 
that  the  defendant  had  assumed  to  surrender,  that  had 
been  sufficient ;  for  then  he  is  to  make  his  surrender, 
and  he  ought  to  take  his  remedy  against  the  other,  for  the 
non-performance  of  his  promise  ;  but  here  it  is,  that  he 
assumed  to  pay;,  and  the  other  assumed  to  surrender  it 
upon  the  payment,  so  as  he  would  not  trust  to  his  pro¬ 
mise  ;  but  when  he  had  paid ,  he  Would  then  surrender 
it.  And  in  the  first  case,  he  need  not  allege  the  perfor¬ 
mance  of  the  promise  ;  but  here,  in  this,  he  ought.” 

That  case  comes  home  to  the  present  case,  and  is  in 
point  to  prove,  that  the  first  position  taken  for  the  de^ 
fendant,  in  argument,  cannot  be  maintained ;  but  that 
the  law  is  for  the  plaintiff* 

We  are  also  of  opinion,  that  the  promise  on  the  part  of 
the  defendant,  as  set  out  in  the  declaration,  with  the 
averments  made  by  the  plaintiff,  is  rendered  sufficiently 
certain.  The  promise  is,  substantially,  to  sell,  not  less 
than  three  nor  more  than  four  hundred  acres,  as  might 
suit ;  part  of  a  particular  tract  of  land  ;  and  to  make  a 
general  warranty  title,  so  soon  as  the  land  could  be  laid 
off,  and  a  deed  obtained  from  Rucker  ;  the  plaintiff, to  be 
at  liberty  to  take  possession,  &c.  And  the  plaintiff  avers, 
.that  the  defendant  did  lay  off,  and  put  him  into  posses¬ 
sion  of  three  hundred  acres  of  the  said  land.  That  re¬ 
duced  the  quantity  to  certainty.  He  also  avers,  that  the 
defendant  could  have  procured  a  deed  from  Rucker, 
before  a  given  day,  but  had  neglected  to  do  so.  He  * 
avers  also,  that  on  that  day  he  demanded  a  title  of  the 
defendant,  and  that  the  defendant  not  only  refused  to 
convey,  but  acknowledged  he  could  not,  because  Rucker 
had  then  sold  the  land  to  another.  If  these  averments 
are  true  (and  that  is  admitted  by  the  demurrer)  the  de¬ 
fendant  cannot  be  excused  in  law  for  the  breach  of  his 
promise. 

That  the  promise  of  the  defendant  was  not  a  bare 
communication,  and  proposition  to  sell,  is  evident  from 
the  agreement  that  he  should  convey  so  soon  as  the  land 
could  be  laid  off  and  a  deed  obtained.  The  underta¬ 
king  is,  substantially,  that  he  will  convey  the  land  which 
he  had  then  sold ;  not  that  which  he  might  afterwards 
sell. 
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1  he  law  arising  upon  the  demurrer,  is  for  the  plaintiff  ;  Hancock 


smd,  consequently,  the  circuit  court  erred  in  sustaining 

the  demurrer,  and  giving  judgment  thereon  for  the  de-  ER 


This  case  is  involved  in  considerable  difficulties  •  de¬ 
pends  upon  abstruse  principles  of  law  ;  and  we  have  had 
considerable  labor  in  forming  a  satisfactory  opinion. 

Our  opinion  is  ultimately  formed  against  the  defendant ; 
the  opinion  of  the  inferior  court  was  for  him.  If  the 
opinion  of  the  circuit  court,  upon  the  demurrer,  had  been 
against  the  defendant,  that  court  might  have  granted 
him  leave  to  withdraw  the  demurrer,  for  the  purpose  of 
having  the  facts  fairly  determined  by  a  jury.  It  would 
.  e  to°  rigid  for  us  to  deprive  him  of  a  privilege  which 
he  might  have  had,  but  for  the  opinion  of  that  c°ourt  be¬ 
ing  in  his  favor. 

„  therefore,  considered,  that  the  judgment  of  the 
circuit  court  shall  be,  and  the  same  is  hereby  reversed, 
annulled,  and  set  aside  ;  that  the  suit  be  remanded  to  the 
Said  circuit  court ;  and  that  the  defendant  shall  be  at  li¬ 
berty  to  apply  to  that  court  for  leave  to  withdraw  his 
demurrer,  and  plead  to  the  merits  of  the  action ;  and  that  if 
ie  tail  to  do  so,  judgment  on  the  demurrer  shall  be  render¬ 
ed  for  the  plaintiff  («).  And  it  is  further  considered, that  M 
the  appellant  recover  of  the  appellee  his  costs  in  this  behalf  7’) 

expended.  Which  is  ordered  to  be  certified  to  said  court.  i8og,s.p 


*Abfent,  Edwards,  Ch.  J . 

s  Q 
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ney  for  the  commonwealth,  before  the  traverse  jury  was 
sworn,  to  erase  their  names  from  the  mdietment,  and  in¬ 
sert  another  prosecutor  in  lieu  of  them,  “  suggesting  that 
they  had  refused  to  act,  or  become  as  prosecutors  , 
support  of  which  latter  reason,  the  affidavits  of  the  at- 
torney  for  the  commonwealth,  and  others,  were  addu- 
ced,  to  show  that  such  motion  had  been  made  :  and  it  is 
farther  suggested,  that  the  persons  marked  as  prosecu¬ 
tors,  had  alpeared  before  the  grand  jury,  at  a  former 
term,  as  witnesses  sent  for  by  the  grand  jury:  of  this, 
there  is  no  evidence  m  the  record,  and  theretore  no  re 
marks  need  be  made  on  that  subject. 

The  court  overruled  the  motion  for  the  release  of  the 
said  persons  from  payment  of  costs  ;  to  which  opinion, 
an  exception  was  taken,  and  sealed  by  the  court,  with 
this  note — that  it  was  not  understood  by  the  court,  from 
the  arguments  of  counsel,  or  the  motion  made  by  the 
attorney  for  the  commonwealth,  that  the  said  prostcu- 
"ele  marked  without  their  consent.  Bartlett,  the 
plaintiff  in  this  court,  has  assigned  for  enor,  the  over¬ 
ruling  of  the  motion  for  a  release  from  pay  ment  of  costs, 
as  stated  in  the  bill  ot  exceptions  and  affidavits  therein 

*  That  the  said  Bartlett,  and  the  others  who  are  mark¬ 
ed  as  prosecutors,  made  any  motion  to  ^  discharged 
or  erased  from  the  indictment,  previous  to  the  trial,  1 
not  pretended  ;  but  only  that  a  motion  was  made  by  the 
attorney  for  the  commonwealth,  upon  the  sugges 
«  that  they  had  refused  to  act,  or  to  become  as  prosecu¬ 
tors.”  But  such  motion  was  not  spread  on  the  record  , 

'  and  appears  only  by  the  affidavits  and  i  o  excep  ion  , 
after  acquittal,  and  judgment  against  the  prosecutois. 

Having  failed  to  move  on  behalf  of  themselves  to  be 
stricken  from  the  foot  of  the  indictment,  although^  is 
to  he  implied  that  they  had  notiee  that  their  names  had 
been  there  set  down,  it  would  seem  that  the  motion  now 
under  consideration,  ought  not  to  have  been  >nd"1Sed  ’ 
the  circuit  court  , 

tended  to  be  secured  by  the  statute.  _ 

Motions  of  this  kind,  must  be  received  with  great 
caution  ;  otherwise,  the  beneficial  and  liberal  views  of 
the  legislature,  in  requiring  the  prosecutor  to  he  -  t 
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down  at  the  foot  of  every  indictment,  for  a  trespass  or 
misdemeanor,  before  it  is  presented  to  the  grand  jury, 
inay  be  defeated,. 

The  court  cert ify  that  they  did  not  understand  that 
the  prosecutors  were  marked  without  their  consent. 
No  sufficient  excuse  is  alleged  for  the  neglect  to  have 
their  names  struck  off  the  indictment,  before  the  accu¬ 
sed  was  put  upon  his  trials  And  although  there  may 
appear  to  be  some  hardship  in.  the  rule  of  law,  that  all 
persons^are  bound  take  notice  of  those  things  which  are 
done  in  courts  of  justice,  yet  that  rule  is.,  founded  on 
weighty  considerations  ;  and  the  hardship  is  the  less  in 
this  case,  because  it  is  strongly  to  be  implied,  from  the 
bill  of  exceptions,  that  the  prosecutors  named,  had  ac¬ 
tual  notice  thereof,  before  the  trial,  and  yet  suffered  the 
defendant  to  be  put  upon  his  trial,  under  the  faith  of  their 
being  bound  to  him  for  his  costs,  in  case  he  was  acquitted* 

We  cannot  see  any  reason  for  excepting  this  case  out 
of  the  general  rule,  that  if  one  personates  another,  or 
uses  his  name  officiously,  and  without  authority,  where¬ 
by  damage  befalls  him,  the  person  thus  endamaged,  may 
have  redress,  by  action  on  the  special  case.  To  such 
action,  the  plaintiff  must  resort,  if  he  supposes  his  name 
has  been  unwarrantably  used.— -^Judgment  affirmed, 

Littell ,  for  the  plaintiff 


Bartlett 

•vs.  . 

Humphreys. 
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HATCHER  vs,  REED  June  9tl>. 

The  Court  delivered  the  following  opinion  Reed  if  a  party 
brought  his  action  for  slanderous  words,  spoken  bv  ha?e  6°?d  c.aurs 
Hatcher,  and  declared  in  three  counts  :•  one  for  calling  ^fe^buTfai^to 
the  plaintiff  a  liar,  a  rogue,  and  a  cheat ;  another,  for  call-  make  the  mo« 
ing  him  a  thief  ;  the  third,  for  saying  he  was  perjured.  f*on>  and  §om- 
After  two  continuances  for  the  defendant,  an  issue  was  ^ 

made  up  on  the  plea  of  not  guilty  ;  and  there upon,  a  gal  claim  to  a 
verdict  was  rendered  for  the  plaintiff,  for  two  hundred  ncw  triaI* 
dollars  damage.^  The  defendant,  Hatcher,  moved  fora  gei^eo  faulty 
new  trial,  on  the  ground  that  certain  witnesses,  not  ex-  under  no  inca- 
amined  on  the  trial,  could  substantiate  the  charge  of  per-  Pacity>  is  no 
jury  ;  that  one  witness  had  been  summoned,  and  had  tor  *  nevf 
promised  to  attend,  but  failed  ;  that  the  other  witnesses 
had  left  the  state,  which  was  not  known  to  said  Hatcher 

*vAbfeut,  Edwards,  C.h.  J. 
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Hatcher  until  a  day  or  two  before  the  trial  ;  he  believed  he  Rad 
rTed  directed  him  to  be  summoned:  that,  not  admitting  he  ever 
spoke  all  the  words  charged  in  the  declaration,  yet  it  was 
his  intention  to  have  justified  ;  but  finding  the  witnesses 
did  not  attend,  by  whom  he  could  support  such  plea,  he 
abandoned  the  attempt.  These  are  the  facts  disclosed 
in  a  written  affidavit.  The  court  refused  to  grant  a  new 
trial  ;  and  certify,  that  upon  examination  in  open  court, 
the  defendant  had  disclosed  his  knowledge,  in  due  time, 
of  several  other  witnesses  to  the  same  points,  whose  at¬ 
tendance  might  have  been  procured  ;  living  in  the  coun¬ 
ty  in  which  the  trial  was  had  ;  one  of  them  actually  ex¬ 
amined  by  the  plaintiff  on  the  trial,  but  not  cross  examin¬ 
ed  by  the  defendant,  &c. 

Judgment  was  rendered  on  the  verdict;  from  which 
the  defendant  appealed ;  and  has  assigned  for  error, 
the  refusal  of  the  court  to  grant  a  new  trial,  only. 

If  the  appellant  had  used  due  diligence  to  procure  the  ’ 
attendance  of  material  witnesses,  who  nevertheless,  were 
absent  without  his  default,  he  might  have  moved  for  a 
continuance  ;  but  not  having  done  so,  but  rested  his  de¬ 
fence  on  the  plea  of  not  guilty,  he  had  no  legal  claim  to  a 
new  trial.  The  court  would  have  been  very  indulgent 
indeed,  to  the  negligence  of  the  appellant,  if  they  had 
granted  him  a  new  trial  upon  his  written  affidavit ;  for 
the  purpose  of  permitting  him  to  attempt  a  justification 
of  one  of  the  charges  in  the  declaration. 

The  negligence  of  a  party  under  no  incapacity,  is  no 
cause  for  a  new  trial.  But  when  we  add  to  the  affidavit 
of  the  party ,  the  certificate  of  the  court,  the  negligences 
is  too,  gross  to  leave  a  single  loop  on  which  to  hang  a 
doubt,  as  to  the  correctness  of  overruling  the  motion  for 
a  new  trial.— Judgment  affirmed. 

Littell  and  Bledsoe ,  for  the  appellant ;  Hardin  and  Claifa 
for  the  appellee. 


June  9tb.  BLACKBURN  vs.  BILBO,  &c.* 

if  a  replevy  The  Court  delivered  the  following  opinion  •Black- 
bond  he  errone-  burn,  one  of  the  county  creditors,  obtained  a  judgment, 
oufly  taken,  k  raotjon?  \n  the  county  court  of  Henderson  countv, 

forqu^iirig^an 'against  Bilbo,  the  collector  of  the  county  levy,  and  his 
*  Abfent,  Edwards,  Ch.,  J. 
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securities.  Upon  this  judgment,  Blackburn  sued  out  a 
capias  ad  satisfaciendum ,  upon  which  Bilbo  was  taken, 
who,  to  release  his  body,  gave  up  property,  which  was  not 
sold,  for  want  of  time.  A  venditioni  exponas  issued  on 

the _ day  of  — - commanding  the  sheriff  to  sell 

the  estate  taken  ;  upon  which  he  returned,  that  the  de¬ 
fendant,  Bilbo,  had  replevied  the  debt ;  and  returned 
the  replevy  bond  with  tne  execution.  After  the  expira¬ 
tion  of  the  three  months,  to  wit :  on  the  first  day  of 
February  1806,  an  execution  issued  upon  the  said  reple- 
_vy  bond,  against  Bilbo,  and  the  other  defendants  in  error, 
who  were  his  securities  therein,  d  he  February  ter  m  of 
the  county  court  was  held  on  Monday,  the  thir  d  clay  of 
February  1805  ;  at  which  term,  no  motion  was  made,  ei¬ 
ther  to  quash  the  replevy  bond,  or  the  execution  which 
had  issued  thereon.  At  the  March  term  1806,  the  ex¬ 
ecution  which  had  issued  on  the  replevy  bond  was  quash¬ 
ed, on  motion ;  but  on  what  ground,  does  not  appear  ;  and 
no  motion  was  then  made  to  quash  the  replevy  bond  it- 

Blackburn  took  out  another  execution  on  the  replevy 
bond ;  which  last  execution  was  quashed,  upon  the  motion 
of  the  defendants,  at  the  June  term  1806  ;  but  without 
the  defendants  even  then  moving  to  quash  the  replevy 
bond.  From  a  bill  of  exceptions,  at  that  time  made  a 
part  of  the  record,  it  appears,  that  the  court  quashed  the 
execution,  upon  the  suggestion  of  the  defendants,  that 
the  replevy  bond  aforesaid,  was  prohibited  by  law,  and 
not  obligatory  on  them.  To  correct  this  decision,  th^ 
plaintiff  has  resorted  to  this  court. 

Whether  the  replevy  bond  was  strictly  legal,  or  not, 
the  court  certainly  erred  in  quashing  the  execution,  for 
the  cause  stated,  while  the  replevy  bond  itself  was  per¬ 
mitted  to  stand.  Until  the  foundation  was  removed,  it 
was  wrong  to  prostrate  the  superstructure  for  want  of 


Blackburn 

vs. 

Bilbo,  &c, 

execution  iflued 
thereon,  while 
it  remains  in 
force. 

A  motion  to 
qualh  a  replevy 
bond,  cannot  be 
made  lubfe- 
quent  to  the 
fir  It  court  after 
ifiuing  the  fitft 
execution  onthe 
replevy  bond. 


foqndation. 

It  is  true,  that  in  the  laws  which  admit  the  right  of  re¬ 
plevy  generally,  there  is  an  exception,  that  public  col¬ 
lectors,  sheriffs,  &c.  shall  not  be  entitled  thereto,  upon 
judgments  obtained  against  them,  as  such.  This  excep¬ 
tion  was  made  for  the  benefit  of  plaintiffs  recovering  such 
judgments  ;  and  not  for  their  benefit.  I  he  plaintiff,  loi 
whose  benefit  the  exception  was  made,  might,  therefore* 
jhave  taken  advantage  of  it,  and  might  have  objected  to 
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(V)  Ch.  72, 
p.  172. 


June  ytb. 

Intereft  is  not 
to  be  allowed  on 
an  unliquidated 
account  for 
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the  replevy  bond  ;  and  he  might  have  rendered  the  she¬ 
riff  liable  to  him  lor  taking  it. 

Rut  the  defendant  having  received  the  beaefit  of  a  pri¬ 
vilege  which  the  law  did  not  strictly  entitle  him  to  ;  it  is 
extremely  doubtful,  whether,  after  once  electing  to  re¬ 
ceive  the  privilege,  and  actually  enjoying  it,  to  the  preju¬ 
dice  ol  the  plaintiff,  he  ought  to  have  been  permitted,  at 
any  time,  to  object,  than  he  had  improperly  enjoyed  it ; 
when  the  plaintiff,  for  whose  benefit  alone,  the  objection 
was  created  by  law,  chose  not  to  make  it.  We  are  of 
opinion,  that  the  replevy  bond  was  not  ipso  facto  void, 
but  only  voidable ;  and  that,  consequently,  the  defen¬ 
dants,  if  they  could  be  permitted  to  make  the  objection 
at  all,  ought  to  have  made  it  within  the  proper  time  li¬ 
mited  by  law. 

This,  they  have  not  done.  By  the  ‘fact  concerning 
writs  of  error  in  certain  cases,’7  passed  in  1802  ( a ),  the 
objection  ought  to  have  been  made  to  the  replevy  bond, 
and  a  motion  to  quash  it,  at  a  court  between  the  return 
of  the  replevy  bond  to  the  office,  and  the  issuing  of  the 
first  execution  thereon  ;  or  at  the  first  court  after  issuing 
of  the  first  execution  thereon  j  but  at  no  time  thereafter 
— See  Lynch  vs.  Buck  and  Brander ,  decided  this 
term.  Here,  the  defendants  never  moved,  to  quash  the 
replehy  bond.  At  the  time  the  last  execution  was 
quashed,  there  had  been  two  terms  of  the  court  between 
the  time  ofsueing  out  the  first  execution  on  the  replevy 
bond,  and  the  term  to  which  the  motion  was  made  ;  so 
that  if  a  motion  had  then  been  made  to  quash  the  reple¬ 
vy  bond,  it  would  not  have  prevailed.  The  defendants, 
by  their  laches,  have  lost  the  right  of  moving  to  quash 
the  bond  ;  and  the  objections  which  might  have  existed 
to  the  bond,  are  cured  :  and  consequently,  the  county 
court  erred  in  quashing  the  plaintiff’s  execution,  which 
had  issued  thereon. - Judgment  reversed. 

Allen ,  for  the  plaintiff'. 


SOUTH  vs.  LEAVY.* 

The  Court  delivered  the  following  opinion  : — -Lea- 
vy  exhibited  his  bill  against  South,  for  a  discovery  and 
rectification  of  a  mistake,  which  had  been  committed  in.. 

*  Abfent,  Edwards,  C|t,  J„ 
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a  store  account,  by  crediting  the  defendant,  South,  twice, 
for  the  same  sum  of  40  dollars.  I  he  defendant  tailed 
to  appear,  although  served  with  process,  and  a  copy  o 
the  bill ;  and  upon  the  bill  alone,  taken  pro  confesso ,  the 
court  entered  a  decree  for  the  sum  of  40  dollars,  with 

interest  until  paid.  .  '  .  4 

South  has  prosecuted  this  writ  of  error,  and  assigned 
(amongst’several  others,  which  need  not  be  noticed  at 
this  time)  that  the  decree  is  erroneous,  as  to  the  interest. 

The  principle  is  well  settled,  that  interest  is  not  to  be 
allowed  on  unliquidated  accounts,  for  goods  sold  and  de¬ 
livered— (See  1  Dallas  267— ibid  349,  and  the  cases 
there  cited. )^-~ — -Decree  reversed,  &c. 

Bledsoe ,  for  the  plaintiff ;  Clay ,  for  the  defendant* 

*  Same  point  Harrmn  vs.  Handley ,  fpring  term  iSo^and  in  the  cafe  of 
Murry  vs.  Ware's  adtn'r .  at  the  fame  term,  it  was  decided  that  a  jury  ouc 
Bot  to  allow  intereft  in  ajjbntfit,  on  a  quantum  meruit ,  for  work  and  labor. 


South 

vs. 

Leavy. 

goods  fold  and 
delivered, 

6  Mod.  167, 
10  Mod.  *7  ~[y 

1  Dallas  52,  I 
Barnes’s  notes 
157,  3  Wils. 
2c6,Prac.Reg. 
Com.  p.  3  57* 

2  Stra.  910,  3 
Rep.  Chan.  64. 

Doug.  361,  2 
Bur,  1083,  2 
P.  Will.  154, 
157. 


TUNSTALL  vs.  M’CLELLAND.f 

The  Court  delivered  the  following  opinion  : — Mc¬ 
Clelland  exhibited  his  bill,  to  foreclose  Tunstall’s  equity 
of  redemption  in  certain  slaves,  and  in  a  ceitam  lot  ot 
ground,  part  of  a.  lot  No.  22,  in  Shelbyville,  mortgaged 
to  the  complainant  ;  the  bill  was  taken  pro  confesso,  at 
the  rules,  in  the  clerk’s  office,  and  the  cause  set  for  hear¬ 
ing.  The  defendant  filed  his  answer  in  court,  to  which 
replication  was  made,  and  rejoinder  thereto  ;  the  defen¬ 
dant  then  consented  that  the  cause  should  stand  101  heal¬ 
ing.  Commissions  were  awarded  to  take  depositions, 
and  the  cause  continued  until  the  next  term  ;  at  which 
time,  the  cause  was  heard  on  the  bill,  answer,  and  ex¬ 
hibits  ;  no  depositions  on  either  side,  having  been  taken  : 
and  a  decree  of  foreclosure,  &c.  was  enteied,  &c.  Fiona 
which  Tunstall  appealed,  and  has  assigned  three  ob¬ 
jections  to  the  decree  and  proceedings  . 

1st.  That  the  decree  was  pronounced  before  the  lapse 
of  six  months  from  the  time  of  the  leplication  to  the  an¬ 
swer.  , 

2d.  That  the  court  allowed  only  forty  days  for  the 

payment  of  the  money  due  on  the  mortgage,  instead  of 
the  usual  time  of  six  months. 


June  i  ctb. 

If  a  party 
content  that  a 
caufe  ftand  on 
the  iffue  docket 
for  hearing,  he 
cannot  after¬ 
wards  object 
that  it  is  heard 
in  lefs  than  fix 
months  from 
the  time  of  the 
replication  to 
the  anfwer. 

The  law  has 
fixed  no  precife 
length  of  time 
which  {hall  be 
allowed  by  the 
court  to  a  mort¬ 
gagor  to  redeem 
in. 

Each  cafe 
mu  ft,  there  fore, 
depend  on  its 
own  circum- 
ftances. 

If  a  replica¬ 
tion  be  put  in  t.« 


f  A  blent,  EswaroSj  Ch.  J. 
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Twnstah  3d.  That  the  cause  being  heard  on  bill  and  answer 
M’CLEttAN»  ?ntyi  the  answer  should  have  been  taken  as  true,  in  all 

its  parts  ;  and  therefore,  the  decree  should  have  been 

an  answer,  any  f0r  the  defendant* 
new  matter  a]  yT  ,  - 

leged  in  the  an-  Upon  the  first,  there  can  be  no  doubt.  The  defen- 
twer  by  way  of  dant  having  consented  that  the  cause  should  stand  for 

be  proved!  ”U‘l  hearicS>  and  the  continuance  until  the  next  term  being 
entered,  he  had  no  claim  to  farther  continuance,  unless 
for  cause  shewn,  as  in  any  other  suit,  properly  placed  on 
the  court  docket  for  hearing. 

As  to  the  second — The  law  has  prescribed  no  precise 
length  of  time  which  shall  be  allowed  to  the  mortgagor  to 
redeem  ;  each  case,  therefore,  depends  upon  its  own 
circumstances  ;  and  is  to  be  regulated  by  the  sound  dis¬ 
cretion  of  the  chancellor,  according  to  those  circumstan¬ 
ces.  In  this  case  the  money  secured  by  the  mortgage 
became  payable  on  the  first  day  of  July  1805;  the  bill 
of  foreclosure  was  exhibited  in  September  1805  ;  the 
decree  was  pronounced  in  June  1806;  and  gave  until 
the  lOdi  of  August  ensuing,  to  pay  the  money.  It  does 
not  seem  to  this  court,  that  one  year  and  a  month  after 
the  debt  was  due,  and  payable,  according  to  the  contract 
of  the  parties,  was  too  snort  a  prolongation  by  the  ope¬ 
ration  of  law. 

The  third  objection  could  only  apply  to  cases  where 
no  replication  has  been  made  to  the  answer  ;  or  where 
the  answer  is  responsive  to  the  charges  in  the  bill.  But 
here,  the  <±£u*rrrrr  alleges  new  matter  in  avoidance  ; 
that  answer  was  put  in  issue,  and  was  without  any  sup¬ 
port  whatever. - Decree  affirmed.* 

Talbot ,  for  the  appellant ;  Allen,  for  the  appellee. 

*  See  the  cafe  of  Scott  vs  C/arkfon's  executors ,  fall  term  i8c8,  and  Reading 
vs.  M'l/voy,  fpring  term  1S09  ;  in  which  the  confequences  of  not  filing  a  re¬ 
plication  to  ananlwerare  fully  confidered. 


y**eiotb*  CRAIG,  &c.  vs.  JOHNSON.f 

It  is  not  ne-  Judge  Trimble,  delivered  the  following  opinion  of 
eeffary,  in  the  the  court: — Johnson  had  judgment  against  the  appel- 

cwionVo"  ftlre  ^ants’  f°r  t^le  SUTn  hve  hundred  dollars,  and  costs  ; 
the  year  of  and  sued  out  his  writ  of  fieri  facias ,  within  the  year  and 
chrift,  in  ad-  a  day,  returnable  in  August  1802  ;  upon  which  the  she- 

f  Abfent,  Edwards,  Ch,  J. 
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J-rff  returned,  that  he  had  made  the  sum  of  8/.  9s  i  Id.  and  Cfaigj  &cr 
could  find  no  other  property,  whereof  to  make  the  ba-  jOH™'0N< 
lance,  ; In  the  year  1805,  the  said  Johnson  sued  out 
another  writ  of fieri  facias,  to  have  execution  ot  the  ba-  d^ftf0>  th* 
lance  of  ..said  judgment,  upon  which  certain  proceedings 
were  had.  Upon  motion,  made  by  the  .defendants  in  if  ansaecu- 
the  iude'tnent,  to  quash  the  execution  of  1805,  and' all  My  once 
subsequent  proceedings,  the  court  sustained  the  motion,  on%  judgmentj 
as  to  all  the  subsequent  proceedings,  but  overruled  it  as  other ■■/execu-  * 
it  respected  the  execution  itself ;  from  which  the  movers  may  iflhe 

i  thereon  at  any 

appealed.  #  ‘  time,  notwith- 

Two  objections  were  stated  by  the  motion  to  the  exe-  landing  there 

cation  ;  the  first  is  the  lapse  of  more  than  a  year  and  a  than^a 

day,  between  the  return  day  of  the  preceding  execution ,  Cnv^nthYre- 
and  the  suing  out  of  that  of  October  1805,  without  a  turn  of  one,af,d 
scire  facias  to  revive  the  judgment;  the  second  is  the  ^fh'^uiaS  of 
omission  to  state  the  year  of  Christ,  in  addition  to  the  an0  er* 
year  of  the  commonwealth,  in  which  the  execution  issu¬ 
ed.  The  latter  has  no  weight  ;  so  that  the  only  ques¬ 
tion  to  be  decided,  is,  whether,  after  execution  sued 
within  the  year  and  a  day,  and  the  sheriff’s  return  there¬ 
on,  ot  nulla  bona,  the  execution  of  1805,  was  improvi- 
clently  issued,  without  a  scire  facias . 

In  the  case  of  Aires  vs.  Ear  dr  ess,  (Str.  100)  the  case 
was  like  unto  the  present  ;  and  the  court,  after  consi¬ 
deration,  declared,  “  the  practice  had  gone  so  far,  that 
there  was  no  overturning  it.”  TJam*  many  authorities 
are  cited,  as  to  the  practice. 

What  is  meant  by  continuing  the  execution  down,  is 
hot  explained  by  that  case  ;  but  in  Cunningham’s  law 
dictionary,  title  execution,  the  subject  is  fully  treated 
oft  It  appears  that  these  continuances  on  the  roll,  were 
mere  matters  of  form  ;  that  even  without  aiiy  execution 
actually  taken  out  after  judgment,  if  one  had  been  a- 
wardcd  on  the  roll,  the  plaintiff  might,  notwithstanding 
the  lapse  of  a  year  and  a  day, sue  out  bis  execution,  at 
any  time,  without  scire  facias  ;  the  continuances  in  such 
case,  being  entered  with  “  vice  conies  non  misit  breve.” 

It  farther  appears,  that  these  continuances  might  be  en¬ 
tered  at  any  time  when  the  plaintiff  wanted  his  writ  oi 
execution  ;  he  paying  only  for  the  continuances— (See 
Ran.  Ab.  title  execution,  p.  862-3,  Vol.  2). 

In  this  country;  the  practice  has  prevailed  very  much, 
to  issue  executions  without  scire  j acids,  where  the  iVrst 

-  3  R 
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Craig,  &c, 

•vs. 

Johnson. 


had  been  sued  within  the  year  and  a  day  from  the  sign¬ 
ing  of  the  judgment.  Here,  we  have  no  roll  or  continu¬ 
ances  of  executions,  by  entry  on  the  execution  docket. 
The  executions  are  entered,  one  after  another,  as  they 
are  issued,  by  short  abbreviations,  in  the  execution  book* 
or  docket,  to  which  the  clerk  keeps  an  alphabetical  in¬ 
dex  for  his  own  convenience  ;  and  the  executions,  when 
returned  to  his  office,  are  filed  together,  with  the  sheriff’s 
return  indorsed  on  each.  We  see  no  reason  for  unset-, 
tling  the  practice,  in  mere  matters  of  form  ;  and,  on  the 
other  hand,  great  inconvenience  would  ensue,  by  open¬ 
ing  a  breach  for  the  destruction  of  so  many  executions. 
If  the  defendants,  in  such  cases  of  dormant  executions, 
have  paid  the  money,  or  received  acquittances,  they  can 
as  well  make  it  appear  by  bill  in  chancery,  or  other  ap¬ 
propriate  remedy,  as  by  plea  to  a  scire  facias . 

judgment  affirmed. 

Litteil ,  for  the  appellants  ;  Clay,  for  the  appellee. 


June  ii  tb. 

That  vtfhich 
is  caufe  of  fpe- 
cial  demurrer 
only,  or  in  a- 
batemeot,  can¬ 
not  be  taken  ad. 
vantage  of  after 
judgment. 

The  obliga- 
tiondeclaied  on 
makes  no  part 
of  the  record, 
unlefs  oyer  be 
taken  of  it. 

If  a  fheriff 
fail  to  take  bail, 
when  he  is  re¬ 
required  fo  to 
do,  the  law 
makes  him  re- 
fponfible  to  the 
judgment  of  the 
plaintiff,  as  a 
defendant. 

In  taking  rules 
againft  feveral 
defendants,  and 
their  bail,  or  the 


MCCLELLAND  AND  OTHERS  VS.  STRONG.* 

Judge  Trimble  delivered  the  following  opinion  of 
the  court  : — Strong,  as  assignee  of  Andrew  L.  Crow, 
brought  an  action  of  debt  against  Lynch  and  Hall,  in 
the  Franklin  district  court.  McClelland,  the  sheriff  of 
Shelby,  returned  the  writ,  as  executed,  and  that  bond 
was  given,  with  John  Blanton  as  appearance  bail.  This 
bond  was  only  for  the  appearance  of  Lynch  ;  and  no 
hail  bond  from  the  other  defendant,  was  returned.  The 
plaintiff  declared  in  the  detinet  only  ;  took  a  judgment 
in  the  office  against  the  defendants,  and  Blanton,  as  their 
appearance  bail ;  which  judgment  was  confirmed  in 
court.  An  appeal  was  prosecuted  by  the  defendants  in 
that  action.  The  appellee  confessed  judgment  in  this 
- — “that  the  common  order  was  taken  erroneously  and 
the  cause  was,  by  the  judgment  of  the  appellate  court, 
sent  down  for  new  proceedings  to  be  had,  to  commence 
by  taking  the  common  order.  The  common  order  was 
then  taken  against  Lynch  and  Hall,  against  Blanton,  as 
appearance  bail,  and  against  the^sheriff  of  Shelby  ;  which 
being  confirmed,  the  cause  was  transfered  to  the  court 
docket.  Blanton  then  entered  into  a  recognizance,  as 

*  A  Went/  Edwards,  Ch.  J. 
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bail  or  iheri  ff 
is  liable* 


special  bail  for  Lynch,  who  pleaded  payment ;  and  issue  M’Clelx.ani> 
was  thereupon  joined,  and  the  office  judgment  (as.  to  &c‘  ^ 
Lynch)  was  set  aside.  On  the  same  day,  (as  the  recorcl  Strong. 
states)  “  came  the  parties,  by  their  attornies,  that  is  to  .  . 

say,  Walter  Eo  Strong,  assignee  of  Andrew  L.  Crow,  ^cliliry  to  de- 
plaintiff,  against  Charles  Lynch,  Henry  Hall,  and  Daniel  fignate  forwhich 
McClelland,  sheriff  of  Shelby  county,  defendants,  in  defendant  the 
debt  ;  and  the  said  defendants  relinquishing  their  for¬ 
mer  plea  herein  pleaded,  and  the  counsel  not  being  in¬ 
formed,”  &c.  “  it  is  therefore  considered  by  the  court, 
that  the  plaintiff  tecoyer  against  the  said  defendants ,  the 
sum,”  See. 

To  reverse  this  second  judgment,  a  writ  of  error ,  with 
a  supersedeas ,  is  prosecuted  ;  in  which,  errors  are  as¬ 
signed  by  counsel,  as  follow  : 

u  1st.  The  declaration  ought  to  have  been  in  the  debit 
and  detinet,  and  it  is  in  the  detinet  only. 

u  2d.  The  declaration  is  filed  on  a  bond  given  to  An¬ 
drew  L.  Crow,  and  assigned  to  Walter  E.  Strong;  and 
tffe  writing  obligatory  exhibited  in  the  record,  is  one  ex¬ 
ecuted  to  Walter  E.  S^i'ong,  and  Andrew  L.  Crow  ; 
which  is  not  the  same  obligation. 

a  3d.  Final  judgment  is  entered  against  Daniel  Mc¬ 
Clelland,  as  sheriff  of  Shelby,  which  is  erroneous  ;  and, 
if  not,  then  execution  issued  erroneously  against  him, 
with  the  defendants,  Lynch  and  Hall. 

“  4th.  The  common  order  and  office  judgment  are 
taken,  generally,  against  the  appearance  bail,  and  sheriff; 
which  is  erroneous,  because  the  sheriff,  it  liable  at  all, 
was  only  so,  specially,  for  one  defendant.” 

The  matter  stated  in  the  first  assignment,  might  have 
been  cause  of  special  demurrer  ;  and  that  stated  in  the 
second  assignment,  is  but  matter  in  abatement.  These, 
therefore,  come  too  late  after  judgment.^  The  variance 
between  the  bond  declared  on,  and  that  of  which  profert 
is  made,  could  have  been  taken  advantage  of  only  by  de¬ 
manding  oyer,  and  pleading  it  in  due  time.  The  obli¬ 
gation  itself,  or  a  copy  of  it,  properly  makes  no  part  of 
the  record,  without  oyer  has  been  asked.  The  judgment 
being  by  non  sum  informatus ,  as  t;o  Lynch,  and  by  de¬ 
fault,  if  not  by  non  sum ,  as  to  Hall,  and  thq  sheriff,  the 
obligation  declared  on,  is  admitted— See  Fenwick  vs 
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M’Clelland 

&c. 

•vs. 

St  rong. 

(<3)  Ante  501. 
{b)  Ante  505, 


(c)  A£b  of 
2796-7,  p.  ao. 
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APGinnzs-^Balston ,  crc.  vs.  Love  and  Bass  (tij—and 
Palmer  and  Casey  vs,  RPGinnis  (b),  decided  at  thi& 
term. 

It  is  clear,  that  the  judgment  is  rendered  against 
Lynch,  Hall,  and  McClelland,  as  sheriff.  The  record 
explains  who  are  parties  ;  and  in  the  rendition  of  judg¬ 
ment,  those  three  are  expressly  named  as  defendants,  and 
judgment  is  then  rendered  against  the  said  defendants. 

•The  sheriff  had  failed  to  take  bail  of  Hall,  and  return 
a  copy  of  the  bail  bond,  upon  the  execution  of  the  capias 
demanding  bail.  For  this  neglect  of  his  duty,  the  law 
made  him  responsible  to  the  judgment  of  the  plaintiff,  as 
a  defendant' — -See  Brad.  E.  L.  K.  p.  221,  (1  Vol.^ 
§  11(c)- 

We  cannot  perceive  any  thing  in  the  4th  objection, 
but  rigid  technicality.  The  record  shews  the  liability 
of  the  sheriff,  and  that  the  plaintiff  in  the  action  had  pro¬ 
ceeded  against  him.  To  distinguish,  on  the  rules,  for 
whom  the  sheriff,  or  the  several  pledges  for  the  appea¬ 
rance  of  the  defendants  in  the  writ,  stand,  bound,  is  not 
necessary  ;  as  it  relates  to  that  action,  it  is  a  mere  for¬ 
mula,  seldom,  if  ever,  pursued.  Each  defendant  is 
bound  for  the  whole  bebt ;  and,  therefore,  whether  the 
sheriff  became  liable  for  one,  or  both  the  defendants,  nei¬ 
ther  increased  nor  diminished  his  responsibility  and  lia¬ 
bility  in  the  action.  If  the  sheriff  should  desire  to  have 
recourse  to  the  person  for  whom  he  became  bound  to 
Strong,  the  record  will  furnish  sufficient  evidence.  T  he 
law  has  declared  his  liability,  and  the  reason  and  man¬ 
ner  of  it.  The  specification  of  the  particular  link  in  the 
chain  which  binds  and  connects  the  sheriff  to  the  plain¬ 
tiff’s  action,  cannot  increase  its  strength.  It  is  enough 
that  the  finger  of  the  law  has  pointed  it  out,  and  that  the 
plaintiff  in  the  action  has  insisted  on  it,  by  taking  his 
judgment  against  the  sheriff.  In  fact,  if  it  were  even 
a  departure  from  technical  nicety,  it  is  but  a  misprision 
of  the  clerk,  apparent  on  the  record;  and  there  is  no 
doubt,  but  that  it  is  substantially  correct.  The  •  clerk 
might  have  amplified  the  common  order,  by  rendering 
the- liability  of  the  bail,  and  of  the  sheriff,  to  their  respec¬ 
tive  sources,  without  any  violence  to  the  record  as  now 
certified. - J udgment  affirmed. 

Allen ,  for  the  plaintiffs  ;  Talbot \  for  the  defendant. 

Qn  a  subsequent  day,  Allen  fded  the  following  petition 
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for  a  re-hearing  :  A  re-hearing  is  moved  for,  because, 
from  the  record,  it  appears  that  the  sheriff  had  leturn- 
ed  the  writ  executed,  and  John  Blanton,  bail,  &c. 

The  plaintiff  took  a  common  order,  in  January  1802, 
against  the  defendant  and  bail  ;  February,  common  or¬ 
der  confirmed  ;  March,  final,  judgment,  and  appeal  ta¬ 
ken  by  defendants  Afterwards,  in  June  1802,  in  the 
court  of  appeals,  error  confessed,  in  taking  the  common, 
order,  &c.  Afterwards,  the  suit  was  replaced  on  the  rule 
docket,  without  the  order  of  the  court  below.  A  com¬ 
mon  order  was  then  taken  against  the  sheriff,  which  was 
afterwards  confirmed  ;  execution,  See. 

This  is  not  merely  an  irregularity  as  to  the  sheriff  ; 
but  an  entire  want  of  cause  against  him,  at  the  time  he 


&c. 

•VS* 

Strong. 


was  proceeded  againsk  .  ? 

The  decision  of  the  court  of  appeals,  m  the  case  of 
Latham  vs *  Prather  and  Smiley ,  Pr.  Dec.  144,  shew, 
that  even  where  steps  have  been  taken  in  tne  ofhee, 
apainst  bail,  yet  if  the  bail  is  omitted  in  final  judgment, 
he  is  thereby  released  and  exonerated  ;  he  is  no  longci 
a  party  in  the  record  ;  he  cannot  object  to  any  ii  regula¬ 
rities,  or  errors  therein.  rhis  doctrine  is  fai  thei  con¬ 
firmed  by  the  decisions  in  the  court  of  appeals,  Smith 
and  Lynch,  vs.  Overton,  and  Lynch  vs*  Agen.  . 

Once  released,  always  released,  is  a  clear  point.  The 
act  of  assemblv,  of  1796,  places  sheriffs  chiefly  on  the 
footing  of  bail,  where  they  are  liable  for  insufficiency,  or 
want  of  bail.  If,  then,  bail  would  be  released  by  an 
omission  to  notice  him  in  final  judgment,  even  ami  be 
had  been  noticed  on  the  rules,  is  it  notastionger  case, 
that  the  sheriff  should  stand  released,  wnen  he  had  not 
been  noticed,  either  on  the  rules,  or  in  final  judgment  i 
He  was  then  out  of  the  case  ;  he  could  not  object  to  any 
error  or  irregularity  in  the  record.  Can  the  defendant, 
by  taking  a  writ  of  error  or  appeal,  and  the  plaintiff  then 

confessing  error,  re-charge  the  sheriff?  If  this  can  be 

done,  let  me  ask,  how  long  is  a  sheriff  to  keep  a  watch 
over  the  numerous  writs  he  may  have  executed  ?  How 
long  is  he  to  hold  himself  prepared  to  shew  that  he  had 
filed  a  bail  bond  ?  For  observe,  bail  bonds  are  some¬ 
times  lost,  as  well  as  other  papers,  from  offices. 

The  act  of  assembly,  of  1796,  limits  the  time  of  ob¬ 
jecting  to  bail.  Where  there  is  no  bail,  the  cases  are 
aut  exactly  within  the  letter,  but  are  assuredly,  much 


I 
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within  the  reason  of  the  law.  Ought  not  a  sheriff  to, 
vs.  have  notice  in  the  one  case  as  well  as  the  other  Might 
Strok g.  lie  not  shew  a  cause  why  bail  ought  not  to  be  required 
at  his  hand  ?  As,  for  example,  might  not  the  plaintiff 
have  verbally  directed  the  sheriff  to  omit  bail  ? 

How  can  the  court,  in  the  present  case,  say  bail  was 
not  taken  ?  The  sheriff,  many  years  ago,  returned  bail 
taken  ;  the  then  plaintiff  recognized  it,  and.  proceeded 
without  complaint  against  the  sheriff ;  took  final  judg¬ 
ment  ;  and  then,  without  a  trial,  gave  up  the  judgment, 
and  took  a  judgment  against  the  sheriff,  without  his 
knowledge  or  consent.  How  was  he  brought  into 
court  ?  How  was  day  given  him  to  appear  in  court  ? 
The  execution  was  the  first  notice  given  him.  That 
Lynch  and  Hall  may  have  justly  owed  the  debt,  is  one 
thing;  but  that  the  sheriff  should  pay  it,  is  another. 

There  is,  and  ought  to  be  a  reciprocity  ;  that  if  the 
sheriff  is  liable  for  the  bail,  he  should  be  promptly  pro¬ 
ceeded  against,  if  held  liable  ;  and  if  delay  shall  have 
,  taken  place,  the  plaintiff  should  be  left  to  his  action  at. 
common  law,  against  the  sheriff,  for  a  false  return  r 
wherein  the  parties  would  meet  on  equal  ground,  to  con¬ 
trovert  such  facts  a*s  were  relevant  to  the  point  in  con¬ 
test. 

This  case  was  without  jury,  and  those  points  are  for 
determination  :  1st,  Was  there  a  sufficient  existing 
cause  at  the  time  the  proceedings  were  had  against  the 
sheriff,  to  render  him  liable  in  that  way  ?  2d,  Was  he 

legally  before  the  court  ?  Had  there  not  been  a  discon¬ 
tinuance,  as  to  him,  long  prior  thereto  ?  If  so,  the  judg¬ 
ment  against  him  should  be  reversed. 

June  24 ib.  JUDGE  Trimble  delivered  the  following  opinion  of 
the  court,  upon  the  foregoing  motion  : — The  court  hav^ 
considered  the  petition,  and  find  no  cause  for  changing 
their  former  opinion.  The  petition  supposes  the  pro¬ 
ceedings  to  have  amounted  to  an  implied  release  of  the 
sheriff.  Such  an  implication  cannot  be  indulged  as  a 
plausible  presumption.  The  sheriff  returned  the  writ 
executed  ;  his  duty  required  that  he  should  return  bail 
lor  both  defendants  ;  but  the  bail  returned,  instead  of 
being  bound  for  both,  'as  his  return  would  imply,  was 
bound  for  one  only.  The  plaintiff  shewed  no  disposi¬ 
tion  to  release  the  security  given  him  by  law,  but  took 
judgment  against  the  defentants,  and  Blantonj  their  apr 
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jtearance  bail.  The  most  which  can  be  said,  is,  that  he 
was  under  a  mistake,  in  supposing  that  Blanton  was  bail 
for  both. 

This  mistake  was  superinduced  by  the  omission  of  the 
sheriff  to  do  his  duty ;  and  therefore,  he  ought  not  to  derive 
benefit  from  that  which  proceeded  from  his  own  wrong. 
The  erroneous  judgment  against  Blanton,  as  bail  fo rj 
both,  when  his  bond  only  bound  him  for  one,  was  complain¬ 
ed  of,  and  rectified  ;  the  proceedings  were  to  commence 
anew,  by  taking  the  common  order,  which  has  been  done* 

If  the  sheriff  had  done  his  duty,  hie  would  have  been 
secure.  If  he  had  colourably  performed  his  duty,  by 
taking  bail  for  both,  the  law  had  limited  the  time  for  ex¬ 
cepting  to  the  sufficiency  of  the  bail ;  and  after  that 
time,  he  would  have  been  secure.  But  here,  he  made 
no  attempt  to  do  his  duty,  as  to  one  of  the  defendants, 
for  which  he  became  responsible  ;  and  we  see  nothing 
So  release  him. 

Motion  for  a  re-hearing  overruled. 


M’Clelland 

&c. 

•Vi. 

Strong. 


BRADLEY  vs.  LAMB.* 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court : — The  first  error  assigned,  is  in  these  words  : 
6i  The  complainant  has  not  annexed  to  his  bill,  the  con¬ 
tract  between  him  and  the  defendant ;  which  ought  to 
have  been  done,  if  in  writing  ;  and  if  not,  it  ought  to 
have  been  stated  as  a  verbal  contract.”  It  is  true,  that  the 
contract,  if  in  writing,  ought  to  have  been  so  stated  in  the 
bill,  and  the  writing  either  exhibited  or  accounted  for  ; 
but  the  bill  not  having  stated  the  contract  to  be  in  wri¬ 
ting,  it  must  be  intended,  without  any  express  statement 
to  that  effect,  that  it  was  only  a  parol  contract ;  and  an 
allegation  that  it  was  a  verbal  contract,  was  unnecessary. 

The  second  error  is  assigned  in  the  following  words  : 
u  The  injunction  w?S  irregularly  granted,  in  this — that 
a  release  u  of  errors  was  not  required  ;  and  being  so,  it 
ought  not  to  have  been  perpetuated.”  This  being  an 
injunction  to  stay  proceedings  upon  a  judgment  at  lav/, 
the  injunction  was  certainly  irregularly  and  improvi- 
dently  granted,  without  a  release  of  errors  beinggiven  or 
required  ;  and  the  defendant  might  have  moved  to  dis- 


jfumt  nth. 

If  a  bill  in 
chancery  do  not 
date  the  con¬ 
trail  on  which 
it  is  founded  fo 
be  in  writing,  it 
mud  he  inten¬ 
ded  to  be  a  ver¬ 
bal  contrail. 

It  is  irregular 
to  grant  an  in- 
jundlion*  with¬ 
out  a  releafe  of 
errors ;  and  the 
injunition  may* 
for  this  cauffe, 
be  difcbarged, 
on  motion. 

But  it  is  no 
caufe  for  revert¬ 
ing  a  decree  ma. 
king  an  injunc¬ 
tion  perpetual. 

A  bill  cannot 
legally  be  taken 
for  con  felled. 


*  Abfent,  Edward:;,  Gh.  J. 
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BaGtz?  charge  the  injunction  before  hearing  for  that  'if  regulari¬ 
ty™-  .  *  fjat  ]ia(]  *he  other  proceedings  been  regular,  it  would:  ! 

.  .......  not  fvirnish  a  ground  tar  reversing  the  decree  ;  no  mo- 

without-;  he  fer-  don  having  been  tnade  to  discharge  the  injunction  in  the  • 
oftfcebin  wi?u  courr  below';  because,  as  the  judgment  was  perpetually 
ti^^occhW,tJ1  injoined  by  the  decree,  neither  party  could  proceed  upori 
it,  although  no  release  of  errors  had  been  executed* 
p  s  !  •  The  third  assignment  of  errors',  alleges  that  “  the-'  at- 

P  :  „  tachment  was  improperly  awarded,  in  as  much  as  there' 

.  .  was  no  previous  service  of  a  subpoena. And  the  fourth 
suggests  that  “  the  bill  w'asj  taken  for  confessed,  illegal-  ■ 
ly- — first,  because  the  attachment  was  wrongfully  issued  * 
secondly,  because  there  was  no  return  of  the  sheriff,  that 
he  had  executed  the  subpoena,  arid  delivered  a  copy  of 
the  bill  to  the  defendant. 

These  proceedings  are  certainly  very  irregular ;  and 
the  want  of  service  of  the  copy  of  the  bill,  with  the  pro¬ 
cess,  must  be  deemed  fatal  ;  the  bill  could  not  legally  be 
taken  for  confessed,  without  it — ’See  Ayers  vs.  Scott ,  as 
administrator,  &c.  Pr.  Dec.  1 87 — -and  the  “  act  (of  1799*) 
to  amend  the  several  acts  regulating  proceedings  in 

chance  ryR  . .  ‘ :  '  . .  j"  j.  *  , . 

It  will,  therefore,  be  unnecessary  to  take  notice  of  any 
of  the  subsequent  proceedings  in  the  cause. 

'  Decree  reversed,  .  /  j  1 

Clay,  for  the  plaintiff  in  error  ;  Hughes,  feir  the  de¬ 
fendant.  * 


% 


€h.  at,  §  i.  .Repealed —aft*  of  1897,  ch;  16,  §  3, 


gur.i  lltb , 

It  (hould  ap¬ 
pear  from  the 
record  that  a 
party  was  pre¬ 
lent,  or  had  no¬ 
tice  of  the  time 
and  place  of  the 
meeting  of  com. 
milTloners,  un¬ 
der  the  occupy¬ 
ing-  -  claimant 
law  ;  or  that 
he  had  a  rea- 
fonable  oppor- 


-  •  ' *  ESTILL  vs.  WIL LHITT  and  others.! 

THIS  cause  whs  afgued  by  Talbot,  far  th6  plainti^  ■; 
andliv  Allen,  for  the  defendants. 

Judge  Trimble. delivered  the  following  opinion  oi 
the  court: — The  errors  assigned  in  this  cause,  all  relate 
to  the  report  of  commissioners,  under  the  a  act  con¬ 
cerning  occupying  claimants  of  land,17];  and  the  judg¬ 
ment  of  the  court  thereon.  One  oi  the  errors  assigned, 
is,  “  It  does  not  appear  from  the  record,  that  the  plain¬ 
tiff  was  present  at,  or  had  received  any  previous  notice 
of  the  time  and  place  of  the  meeting  oi  the  said  -commis¬ 
sioners.”  ‘  .  .  \  yd  bn& 

■j-  Abfent,  Edwards,  Ch.  J.  .  v.: w  •'  ,v •;  '  T.C 

J  Adds  of  1796-7,  p.  143,  1  Urad,  202, 
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V.  v  ’  ■  \  \  ■  ■ 

e  It  itt  not  expressly  required  by  this  act,  that  he  should  ^s^1' 
have  had  notice;  yet  the  well  established  rules  of  justice,  wil  LHITIjSC 
demanded,  that  he,  or  his  attorney  at  law,  or  some  other  - 

agent,  should  have  had  an  opportunity  of  being  present. 

If,  however,  he  had  been  allowed  a  reasonable  oppor-  The  ecmmif. 
tunitv  to  have  contested  the  report,  and  had  declined  to  Wra  .end e? 
do  it,  the  complaint  would  n<St,  be  regarded  by.  this  ^ 
.court.  But,  on  the  same  day,  probably  in  the  same  tin£Uy,  and  fe~ 
hour,  the  report  was  returned  ;  and,  when  the  plaintiff  parateiy,  each 
was  absent,  judgment  was  rendered  thereon  :  whereas, 
he  might  not  have  known  that  any  report  had  been  pre¬ 
pared,  or  was  intended  to  he  returned.  This,ut  is  con¬ 
ceived,  was  too  rigid  ;  and  it  the  practice  were  sanction¬ 
ed,  would  offer,  a  temptation  to  watch  the  temporary  ab¬ 
sence  of  the  adverse  party,  to  procure  the  establishment 
of  an  illegal  or  unjust  report.  ; 

And  in  this  ease  it  is  assigned  as  error,  that  “the  com¬ 
missioners,  in  making  their  report,  have  not  set  down 
distinctly  and  separately,  each  d  die  rent  species  of  im¬ 
provement,  with  its  estimated  value,  in  the  manner  re- 
quire4  by, the  act  of  assembl}7’.’* 

'"In  one  instance,  it  is  found,  an  apple  and,  peach  or¬ 
chard  is  charged  conjunctly  at  $  50,  and  in  another,  an 
orchard  at  jg  2  50.  .  Whereas,,  it  is  concei  ved,  that  to 
comply  with  the  requisition  and  intention  ox’tne  act,  the 
number  and  value  of  each  kind  of  fruit  tie es,  should 
have  composed  a  distinct  item.  A  similar  observation 
is  applicable  to  the  out-houses.  ,  _  .  . 

Another  error  is  assigned,  that  w  the  said  commissionr 
ers  have  charged  the  plaintiff  for  improvements  which 
they  state  to  have  been  made  by  Elizabeth  M  Clary, 

,and  the  heirs  of  John  M* Clary,  deceased  ;  without  ma- 

king  any  distinction  between  them  ;  and  the  court  have  ■< 

adjudged  payment  of  the  whole  balance,  reported  as  due 
from  the  plaintiff,,  for  the  yvdiole  of  these  improvements, 
to  be  made  to  the  said  Elizabeth  M’Clary.  d  his  also 
seems  improper,  or  at  least  it  is  not  sufficiently  explained* 

Judgment  reversed. 


CALDWELL  vs.  ABBEY.f 
THIS  cause  was  argued  by  Allen ,  for  the  appellant 
and  by  Clay ,  for  the  appellee. 

*  Abfent.  Ed w abbs,  Ch.  T. 

3  S 


Juns  n  lb* 

*  To  call  a 
man  “  a  damn'd 


h 
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Cal  dwelt, 
•vs. 

Abbey, 

rogue,”  is  not 
aftiona'ale. 

Neither  is  a 
charge  of  “em¬ 
bezzling  goods” 
'actionable. 

The  inuendo 
ftands  in  the 
place  of  afore- 
fetid  -  and  can¬ 
not  properly  be 
ufed  to  extend 
the  meaning  of 
words  beyond 
their  own  im¬ 
port  ;  nor  to 
make  that  cer- 
rain,  which  was 
before  uncer¬ 
tain. 


(a)  t  Wils. 
?*;,  Com.  Dig, 
title,  adion  for 
defamation,  (F, 
7) *6$, 


J  ^ * 
*L  IfS -Ji- 


Judge  Trimble,  delivered  the  following  opinion  of 
the  court : — Abbey  declared  against  Caldwell,  in  -an  ac¬ 
tion  of  slander,  for  speaking  of  the  plaititiiF  these  words  ; 
“T1  iat  he,  the  said  Abbey,  was  a  damn’d  rogue;  meaning 
that  he,  the  said  Abbey,  was  guilty  of  having  or  conceal¬ 
ing  the  goods  of  the  defendant and  also,  “that  hie, 
the  said  Abbey,  hsid  embezzled  goods  of  his,  the  de¬ 
fendant’s,  store,  to  the  amount  of  four  or  five  hundred 
dollars  ;  meaning  that  he,  the  said  Abbey,  had  been  guil¬ 
ty  of  stealing  his  goods.” 

The  defendant  demurred,  and  the  plaintiff  joined  in 
demurrer.  The  court  overruled  the  demurrer,  and  gave 
judgment  for  the  plaintiff.  Upon  executing  a  writ  of 
inquiry,  the  jury  assessed  damages  to  100  dollars,  for 
which  the  court  gave  judgment ;  and  Caldwell  appealed 
to  this  court. 

The  declaration  does  not  allege  the  plaintiff  in  the  ac¬ 
tion  to  have  been  a  tradesman  ;  or  that  the  words  were, 
spoken  ot  him  in  respect  of  his  employment  in  any  of¬ 
fice  of  trust  or  profit ;  or  in  any  trade,  business,  or  art  ; 
so  that  the  only  question  is,  are  the  words,  as  charged 
in  the  declaration,  in  themselves  actionable  l 

The  fit  st  count  does  not  allege  the  speaking  of  words 
Which  irnpprt  arw  crime ;  nor  does  the  explanation,  or 
inuendo,  import  any  theft,  felony,  or  other  ground  of 
action.  It  is  well  settled,  that  to  call  another  a  rogue, 
is  not  actionable  :  the  expression  is  very  equivocal,  and 
is  taken  to  he  the  result  of  heat  and  passion — Str.  304, 
Ballam.y  psk,  Baker ,  and  the  authorities  there  cited  (ci)r 
4  Rep.  1 5  y  Stanhope  vs.  Blithe f  ... 

The  second  count,  without  the  inuendo ,  imports  only, 
a  breach  of  trust.  The  inuendo  cannot  be  used,  proper-- 
ly,  to  extend  the  meaning  of  the  words  beyond  their  own 
import,  nor  to  make  that  certain,  which  was  before  un¬ 
certain  ;  it  stands  in  place  of  aforesaid — 4  Coke  20,  a. 
27,  b.— -Esp.  NVP.  514.  No  issue  can  be  taken  on  the 
truth  of  the  words  contained  in  an  inuendo .  If  the 
words,  as  spoken,  were  not  actionable,  the  inuendt)  can-, 
not  make  them  so.  Construing  the  words  in  their  most 
obvious  sense,  without  giving  them  a  forced  accepta¬ 
tion,  either  in  mitiori  vel  graviori  sensu ,  they  do  not,. as- 
laid  in  the  declaration,  contain  any  such  charge,  as  that  it 
must  be  intended  damage  was  necessarily  consequent,, 
or  naturally  flowing  from  the  speaking  qf  them  j  ..and  no 
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special  damage  is Alleged— Clay  vs.  Barclay,  Pr.  Dec. 
7§—John  Wallace  vs.  John  Grant,  79,  80. 

It  seems  to  us  that  the  court  erred  in  overruling  the 
demurrer,  and  giving  judgment  thereupon  in  favor  of 
the  plaintiff. — ~ Judgment  reversed. 


Caldwell 

•VS, 

Abbey. 


CHISM  vs.  WOODS.* 

THIS  cause  was  argued  by  Alien ,  for  the  appellant ; 
and  by  Talbot  and  M'Kinley,  for  the  appellee. 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court  : — Woods  had  judgment  against  Chism,  in  an 
action  of  trover  and  conversion  for  a  horse  ;  from  which 
Chism  appealed.  A  bill  of  exceptions  states,  that  44  title 
to  the  horse  in  the  declaration  mentioned,  was  proved  in 
the  plaintiff ;  the  defendant  had  purchased  him  of  Chism 
May  ;  and  the  following  instrument  of  writing  was  pro¬ 
duced  in  evidence,  to  shew  how  Chism  May  came  into 
possession  of  the  horse.”  The  writing  alluded  to,  is  a 
bond,  with  security,  given  by  May  to  Woods,  with  con¬ 
dition,  which  recites  that  May  received  the  horse  called 
Moonrise  of  said  Woods,  to  keep  for  him,  in|he  state  of 
Kentucky,  upon  certain  terms,  and  for  certain  emolu¬ 
ments,  which  were  to  be  divided  between  them,  &c.  ;  and 
that  if  said  May  should  pay  over  to  Woods  his  part  of 
the  emoluments,  and  return  the  horse,  &c.  then  the  ob¬ 
ligation  to  be  void,  &c.  This  bond  was  given  inSouth- 
Carolina  :  all  the  parties  thereto,  are  recited  to  be  of  that 
state.  The  defendant,  Chism,  had  purchased  the  horse 
of  May.  Upon  this,  the  court  instructed  the  jury  that 
the  said  instrument  of  writing  44  gave  the  said  May  no 
right  to  sell  the  said  horse  ;  and  that  any  sale  made  by 
him,  could  not  bar  the  plaintiff  of  his  right,  even  although 
the  defendant  had  no  knowledge  of  the  manner  or  right 
by  which  said  May  held  the  horse  ;  or  even  had  no  rea¬ 
son  to  suppose  he  was  the  horse  of  another.” 

The  counsel  for  the  defendant,  conceiving  the  court 
had  misdirected  the  jury,  moved  for  a  new  trial,  which 
was  overruled  ;  and  the  bill  of  exceptions  tc  the  opinion 
of  the  court  in  overruling  the  motion,  was  sealed  and  re¬ 
corded. 

The  only  question  to  be  considered,  is,  whether  the 
instruction  of  the  court  to  the  jury,  was  proper, 

*  Abfent,  E»v/ards>  Ch.  J, 
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The  instrument  produced  and  relied  on,  gave  rib  au¬ 
thority  or  power  to  May  to  sell  the  horse  ;  but  so  far  as 
it  is  entitled  to  consideration  in  the  case,  contains  a  ne¬ 
cessary  implication,  that  he  should  not  sell.  Discard¬ 
ing,  then,  the  idea  of  power  or  authority  expressly  gi¬ 
ven,  the  case  is  plain  and  simple. 

The  general  rule  of  the  law,  sanctioned  by  common 
sense,  is,  that  no  one  can,  by  his  sale,  transfer  to  ano¬ 
ther,  the  right  of  ownership  in  a  thing  wherein  he  him- 
(<j)  Bro.  Trefp.  self  had  not  the  right  of  property  (a).  No  one  can  self 
p.2.95,  6  Bac.  a  when  he  hath  none  to  sell.  To  this  general  rule, 

Ab*.  the  sales  in  markets  overt,  in  England,  form  exceptions*. 

But  if  those  local  customs  and  regulations,  ever  ob¬ 
tained,  or  had  force  in  this  country,  yet  the  sale,  in  this 
instance,  bears  no  resemblance  to  those.  Neither  rea¬ 
son  nor  policy  are  consulted,  in  supposing,  that  where 
the  right  owner  has  parted  oifly  with  a  limited,  qualified 
property  ;  a  breach  of  trust  should  divest  him  of  the  ab¬ 
solute  and  general  property.  Such  a  supposition  can  be 
bottomed  only  upon  the  erroneous  application  bt  the 
rules  and  maxims  of  law  and  equity. 

The  nuyum  that  “  he  who  trusts  most,  shall  loose 
most,’’  is  said  to  apply  in  favor  of  the  purchaser.  But 
does  not  he  who  parts  with  a  limited,  qualified  property, 
or  use  of,  a  specific  thing,  capable  of  identification  and 
recaption,  trust  less  than  he  who  pays  his  money,  in  its 
kind  undistinguishable,  to  the  vendor,  upon  his  affirm¬ 
ance  or  assurance,  that  the  thing  sold  is  his  own  ?  It  is 
a  general  rule,  admitted,  as  settled  by  repeated  decisions, 
that  upon  every  sale  of  personal  goods,  by  one  who  is 
in  possession,  there  is  a  warranty  by  the  vendor,  that  he 
hath  title  to  the  thing  sold.  This  is  either  expressed,  as 
in  the  bills  of  sale  drawn  according  to  form,  or  implied 
by  law  ;  and  upon  this  warranty,  the  purchaser  may  have 
satisfaction  of'  the  vendor,  if  his  title  prove  deficient. 
Now,  if  the  bare  possession  of  personal  things  shall  be 
such  conclusive  evidence  of  property,  as  to  protect  the 
vendee,  who  purchased  ho?ia  fide,  unless  the  right  ownct 
can  shew  that  his  possession  was  divested  mala  fide,  or 
by  mere  casualty  ;  then,  many  legislative  enactions,  to 
prevent  frauds  upon  purchasers  of  personal  goods1,  were 
mere  supererogations  ;  and  the  actions  upon  warranty 
of  title  to  personal  goods,  so  frequent  in  the  bodies,  could, 
only  have  been  necessary,  where  a  felony  had  been  com- 


SPRING  TERM,  1808. 


S3  3 


Chism 

us. 

"Wo09S. 


mitted  by  some  one,  through  whose  hands  the  goods 
had  passed  ;  or  where,  in  reality,  there  had  been  a  l«ss 

and  finding.  .  T 

We  should  expect  to  find  it  established  as  a  rule,  that 

the  “  finding ”  in  a  declaration  in  trover  and  conversion, 
was  a  substantial,  instead  of  a  formal  allegation  ;  that  in 
detinue,  it  would  be  a  good  plea,  that  the  goods  were 
neither  casually  lost  by  the  plaintiff,  nor  stolen  from  him ; 
f-kot-  th*.  r)1«ir»nfF  should  be  nonsuit,  if  he  could  not 


time  of  sale.  . 

Yet.  we  find,  that  in  detinue,  property  in  tne  plaintiff, 

and  possession  in  the  defendant,  anterior  to  the  smt  («)  ;  W 
in  trover,  property  in  the  plaintiff,  and  a  conversion  by  % 
the  defendant';  and  in  actions  against  the  vendor,  upon 
his  warranty  of  the  title,  property  in  a  stranger,  and  tne 
sale  to  the  plaintiff ;  is  all  that  the  law  requires  to  be 

made  out  in  evidence.  .  . 

Let  the  buyer,  then,  take  care  that  he  .is  not  deceived 
by  dealing  for  a  pretended  title  ;  or,  that  the  vendoi  is, 
and  '  will  be,  found  responsible  for  the  loss  which  may 
otherwise  befall  the  vendee.  But  it  has  been  said,  that 
the  maxim  ^  caveat  emptorfi  only  applies  to  purchasers 
of  real  estates  ;  and  thus,  in  the  supreme  court  of  Penn¬ 
sylvania,  in  the  case  of  Boyd  vs.  Bopst ,  2  Dallas  91. 

But  the  maxim  can  only  be  restricted  to  that  class  ol 
sales,  when  used  by  the  vendor,  against  the  vendee,  to  < ex¬ 
cuse  himself  from  an  action  on  an  Implied  warranty,  where 
there  was  none  in  the  deed  of  conveyance  ;  then  it  app  ics 
in  favor  of  the  vendor,  because  the  purchaser  has  the 
means  within  his  own  power,  of  examining  the  title.  In  this 
relative  signification,  it  was  used  in  the  case  just  mention¬ 
ed  :  and  the  court  proceed  by  saying  “  the  bare  possession 
of  personal  goods,  is  a  strong  inducement  to  believe,  that 
the  possessor  is  the  owner;  and  the  bare  act  ol  selling, 
is  such  an  affirmation  of  property,  that,  on  that  circum¬ 
stance  alone,  if  the  fact  should  turn  out  otherwise,  the 
value  can  be  recovered  from  the  seller.  ^ 

Between  strangers  and  the  vendees  of  persotvd  goods, 
the  maxim  P  caveat  emptor  ”  is  properly  applied  to  the 

/  '■  ‘  -  '■ '  ■  ‘  f  ’  t:  i  /  1  \  t  is.' 
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ClfH  PmMser~~Bartcp  v*.  Hoare ,  Sir,  118  7^Med^av$-: 
Stwghton,  Ld.  Raym.  593. 

How  can  it  be  material,  in  a  question  of  general  ow¬ 
nership,  whether  a  vendor  of  a  pretended  title,  impo- 
sed  upon  the  vendee  by  a  possession  gained  by  bailment, 
or  otherwise  ?  It  he  was  entrusted  with  the  possession 
only,  without  any  authority  to  sell,  the  seller  is  acting 
mala  jde ,  from  the  time  he  proposes  to  sell  ;  and  the 
vendee,  if  he  is  acquainted  with  the  nature  of  the  trust 
reposed,  is  acting  also  mala  jide ,  in  making  the  pur¬ 
chase  ;  but  ii  he  does  not  know  the  nature  or  extent  of 
the  trust,  nor  the  manner  nor  circumstances  under 
which  the  vendor  has  acquired  possession,  the  purcha¬ 
ser  is  then  acting  upon  the  assurance  given  by  the  ven-  : 
dor,  either  expressly  or  bv  implication,  that  the  right 
of  absolute  ownership  is  in  himself ;  or,  if  the  assurance  • 
shall  prove  false,  that  he  will  be  able  to  make  good 
the  loss  which  shall  be  occasioned  thereby. 

In  Medina  vs.  Stoughton ,  the  declaration  was  by*  the 
.  vendee,  against  the  vendor,  upon  the  warranty  of  ti¬ 
tle  ;  the  defendant  pleaded,  that  the  tickets  were 
bought  by  him  bona  jde ,  before  the  sale,  and  that  he  sold 
them  bona  jde ;  the  plaintiff  demurred ;  and  the  chief 
justice,  and  the  court,  adjudged  the  plea  ilL 

Now  it  seems,  that  if  a  naked  bailment  to  a  vendor 
would  protect  his  vendee,  the  plaintiff  in  this  case  ought 
to  have  replied  specially,  or  have  taken  issue  on  the 
plea.  But  the  distinction  between  a  pretended  title, 
sold  with  possession  mala  jde,  and  possession  bona  jde , 
is  not  taken, /in  any  adjudged  case,  where  the  plaintiff  in 
the  action  relies  on  his  general  right  of  dominion  over 
the'thing. 

Those  who  entertain  the  idea,  that  a  bailee  can,  by 
breach  of  trust,  transfer  the  absolute  ownership  in  the 
thing  bailed  to  him,  must  give  to  the  possession  of  the 
thing,  conclusive  and  incontrovertible  evidence  and 
faith,  as  evidencing  the  right  of  ownership  ;  whereas,  it 
is  but  strong  inducement  or  colour  of  title;  it  is  but 
presumptive  evidence,  liable  to  be  rebutted,  and  serve# 
as  a  protection  against  all  except  the  right  owner. 

Upon  the  whole,  we  are  clear  that  the  owner  of  goods 
may  maintain  trover  against  his  bailee  who  may  have 
converted  them  to  his  own  use  ;  or,  at  his  election^  may 
have  an  action  against  the  vendee,  for  the  goods  them- 
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selves,  or  their  value,  if  detained  or  converted  (a)  $  that 
a  breach  of  trust,  whether  unknown  or  known  to  the  Woods. 
vendee,  cannot  change  the  right- of  property— (See  the 
cases  before  cited — Cro.  James  474— Furnis  vs,  Leices-  (*)  a  Dal-as 
ter — Hartop  vs.  Hoare ,  as  reported  in  1  Wilson,  p.  8- 
Rlack.  Com.  448-9). 

rThe  moral  and  social  duties  of  every  member  of  civi¬ 
lized  society,  require  that  it  should  be  so  ;  otherwise,  the 
incentives  to  cautious  and  circumspect  dealing,  would  be 
so  far  loosened,  as  to  give  those  who  are  barely  honest, 
and  only  so  according  to  municipal  law,  the  advantage  of 
those  who  are  morally  honest.  Thus,  the  great  security 
for  personal  property,  would  be  sapped  ;  and  a  large 
portion  of  good  offices,  and  benevolences,  would  be  sup¬ 
planted  by  the  fear  of  having  a  loan,  or  other  bailment 
of  a  personal  thing,  converted  into  an  action  for  dama¬ 
ges,  instead  of  a  return  of  the  goods  themselves. 

Judgment  affirmed. 


READING.**.  METCALF.5* 

TfilS  cause  was  argued  by  Clay,  for  the  .plaintiff ;  and 
hy  Bledsoe \  for  the  defendant. 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court : — -It  will  be  unnecessary  to  say  more,  in  rela¬ 
tion  to, the  first  error  assigned,  than  that  the  party  ought 
not  to  be  permitted,  after  there  has  been  two  verdicts 
and  a  judgment  rendered,  to  assign  as  error,  that  a  rule 
to  plead  was  improperly  taken  in  the  cause.;*  he  never 
having  moved  the  court  below  to  correct  the  steps  at  the 
rules.  ^ 

As  to  the  second  assignment  of  error,  it  need  only  be 
observed,  that  the  record  is  scarcely  sufficiently  intelli- 
gil>]e,  to  enable  this  court  to  form  any  opinion  upon  the 
subject  ;  and  it  does  not  appear,  satisfactorily,  that  the 
defendant  moved  the  court  to  instruct  the  jury  to  find 
for  him  ;  as  the  assignment  alleges  the  court  ought  to 
haye  done.  Without  such  motion  being  made,  it  was 
not  the  duty  of  the  court  to  give  such  direction.! 

On  the  third  assignment,  we  are  of  opinion,  that  “  the 
court  below  erred  m  permitting  John  Huston  to  give 

*  Abfent,  Edwards,  Ch.  J, 

■f-  It  is  the  duty  of  the  court  to  iijftruft  the  jury  on  points  of  law,  if  applied 
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evidence  before  the  jury,  ns  a  competent  witness,  und^f 
the  circumstances  sot  forth  in  the  bid  oi  exceptions. 

He  was  directly  and  strongly  interested  in  establish* 
inn  Metcalf’s  right  to  the  negro,  for  which  he  had  exe¬ 
cuted  a  bill  of  sale  to  Metcalf.  Without  determining 
whether  the  production  ol  a  sufficient  release  would  have 
restored  his  competency,  or  not,  we  are,  clearly  of  opi¬ 
nion  he  was  incompetent  without  such  release.  The  rer 
lease  seems  to  us  to  have  been  insufficient ;  because  it 
was  not  proved  by  the  subscribing  witness  thereto  ;  nor 
does  it  appear  to  hatfe  been  produced  in  court,  or  deli¬ 
vered  to  Huston,  by  Metcalf,  the  plaintiff so  that  there 
was  no  legal  evidence  ot  its  execution.  The  production, 
of  the  release  by  the  plaintiff’s  attorney,  was  insufficient, 
without  other  evidence.-4— -—Judgment  reveised. 
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BRIGHT’S  heir  vs.  HAGGIN.* 

THIS  cause  was  argued  by  Talbot,  for  the  appellant;; 
and  by  Alim ,  for  the  appellee. 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court Upon  an  attentive  examination  of  the  record 
in  this  case,  we  are  of  opinion,  that  the  decree  of  the  cir¬ 
cuit  court  is  proper,  and  founded  upon  correct  princi¬ 
ples.  . 

The  rule  in  chancery  is  tod  well  settled  to  be  doubted, 
that  the  positive  denial  of  the  answer,  so  far  as  it  is  re¬ 
sponsive  to  the  allegations  Of  the  bill,  cannot  be  over¬ 
turned  bv  less  than  two  positive  witnesses,  or  one  posi¬ 
tive  witness,  and  strong  circumstances,  disproving  ths 

answer.]  ^  ,  v  .  4. 

Haggin,  in  his  answer,  positively  denies  having  so.d 
to  Jacob  Bright,  500  acres  of  land,  in  1«  83,  as  described 
in  the  bill :  he  positively  denies  that  the  25/.  bond  was 
given  in  consideration  of  any  contract  for  land,  at  fhc.t 
time  entered  into  ;  but  alleges  it  was  given  in  conse¬ 
quence  of  his  having  given  up  to  Bright,  a  previous  con¬ 
tract  he  had  upon  him,  for  the  price  of  the  improvements 
sold  in  1776.  Had  the  answer  of  Haggin  gone  no  far¬ 
ther,  there  could  have  been  no  difficulty  in  the  case  - 
for  Hugh  Shannon  is  the  only  witness  who  proves  h 

*  Abfent,  Edwards,  Ch.  J. 
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contract  for  500  acres  of  land;  or  who  contradicts  the 
positive  denials  of  the  defendant,  before  noticed. 

,  1  ile  positions  of  Goode  and  Taylor,  relied  on  by 
the  appellant,  to  support  Shannon’s  statement,  are  not 
entitled  to  anyr  weight.  They  speak  not  of  any  direct 
acknowledgment  made  by  Hoggin,  nor  do  they  give  His 
expressions  but  only  say.  what  they  understood  from 
his  conversation  at  Milner’s,  on  the  day  Shannon’s  deoo 
siupn  was  taken.  From  the.  circumstances  attendin'*  the 
c^f  and  the  other  evidence  of  what  passed  at  tjiat  time 
and  place,  it  is  impossible  to  believe  their  impressions 
Und  they  give  but  impressions)  were  correct.  Hag-yin 
had  previously,  in  his  answer,  positively  denied  what 
they  attempt  to  prove  he  confessed  on  that  day.  It  is 
proved  by  three  or  four  witnesses,  that  on  that  day  in 
preseiice  of  all  the  parties,  he  persisted  in  denying  ?re- 
peated.y,  that  he  had  made  any  such  contract  as  was  sta- 
ted  by  Shannon,  in  ms  deposition  ;  that  he,  on  that  day, 
imoreMie  left  the  company,  gave  notice  to  Milner, 
bright  s  agent,  that  he  would  take  depositions  on  Lick- 
nig,  at  a  tune  stated  ;  and  declared  he  would  shew  by 
those  depositions,  that  Shannon  was  incorrect ;  and  that 
he  had  sold  no  such  land,  as  Shannon  had  sworn 
to.  1  he  ocher  persons  present,  swear  that  he  repeat¬ 
edly  declared  he  had  not  sold  500  acres  of  land  ;  but 
hacl  only  contracted  to  sell  150  acres,  upon  certain  con- 
ditions^wmeh  he  insisted  were  not  complied  with. 

i  his  is  certainly  proving  a  negative,  as  far  as  it  is  pos- 
smie  ;  and  indeed,  amounts  to  proof  of  circumstances 
whoAy  inconsistent  with  the  statements  made  by  Taylor 
and  Goode,  who  speak  only  of  an  understanding,  and  not 
of  express  declarations. 

It  is  mcrfedi&le,  that  a  prudent,  cautious,  circumspect 
man  ;  such  as  Haggin  is  proved  to  be;  should  have 
bliwn  hot  and  cold  with  the  same  breath:  or  should 
have  confessed,  not  only  what  he,  on  that  day,  in  the 
same  xompany,  so  repeatedly  denied  ;  but  had  also  pre- 
viousfy  positively  denied,  upon  oath,  in.  his  answer. 

Shannon  s  deposition,  .then,  must  be  considered  as 
standing  alone,  opposed  to  the  answer. 

The  circumstances,  and  other  proofs  in  the  cause,  so 
far  irom  corroborating  it,  go  strongly  to  shew  that  the 
deposition  is  incorret ;  and  in  support  of  the  answer. 
Une  witness  swears,  that  in  1784,  he  travelled  the  wiV 
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,  .  -  ,  fV  (%pn»’r7e  Erisrht.  who  then  intoimcd 

*  r  he  Wd  canVelkd  his  Contract,  made  in  1776, 

HACC,N-  with  Haggin  ,  -d  had,  -  cogence 

Hasr/>n  his  bond  for  one  halt  ot  the  sum.  <  . 5 
support  ot  Haggin  s  statement,  as  to 

i0  We  are,  fheSi^f  opinion,  that  the  Mil l  of ^the  com- 

the  complainant  was  clearly  not  entitled  to  a  decree 

A  BSfSStdISat  at  all  events  the  complainant 
oughttohave tad  adecree  for  the  150  acres  menttoned 

in  S'jsTobtSftt  presents  itself,  is  a  very  obvi- 
tW  this  150  acres,  is  an  .entirely  different 
trictn 'quantity  and  situation;  and  depending  upon  a 
totallv  different  contract,  from  that. charged  in  the  Ml, 

Haggin  Wnf  con- 

t  1 t ;  or  the  same  tract  of  land,  or  not,  with  that  claim- 
ed  in  the  bill  a  court  of  chancery  ought  to  decree  . 

prop,,,  if  - .Pf»r,n  <k“ 

o,-  a, ....  m  b“”  27' pi” 

» „»,n  •»**> 

m  ms  ausvti  uy  y  _  ,  c  Hae^n’s  answer  as 

appellant,  to  prove  that  so  much  ot  nagg  • 

admits  the  sale  of  150  the 

™  and  conditions  of  that  sale,  should  be  rejected,  un¬ 
less  supported  by  proot.  h„f  the  armli- 

The  rule  is  admitted,  as  a  general  one  ,  but  the  app  i 
3  CranchaSi  . ion  of  it  to  thiS  case y  is  denied.  Haggin,  ‘  , 

-Gilb>  *-  *  Sdoes  not  confess  and  avoid.  But  he  wholly  and 
"sTti^y  denies  the  material  allegations  of  the  bil b  and 
’the  contract  set  up  by  the  complainant.  He  then  states 
that  he  made  another  conditional  contract  with  B  g  o 
aud  sets  forth  the  conditions,  and  denies  that  they  were 
complied  with  ;  and  then  he  avers  that  he  made  no  other 
contract,  in  any  other  manner  than  as  e  acmi  • 
This  is  no  confession  and  avoidance  ,  LP  ;s 

of  the  statement  responsive  to  the  bill ,  and  > 
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wholly  irrelevant  to  the  subject  in  contest.  It  is  broug'h!  BrI6HJ’s  helr 
iu  purely  and  voluntarily  by  the  defendant  himself ;  and  Haggin. 
if  the  court  could,  under  any  circumstances,  decree  upon 
it,  without  an  offer  on  the  part  of  Haggin  to  convey,  it 
would  be  surely  improper  to  garble  his  statement ;  ta¬ 
king  so  much  thereof  as  makes  against  him,  and  reject¬ 
ing  the  residue  ;  especially,  as  no  part  of  it  is  disprov- 

(a)  Rohlnjonvs . 
Gordon's  heirs , 
fpring  term 

only,  and  liable  to  forfeiture,  as  stated  by  Haggin,  is  1800,  s.  p.  in 
substantially  proved  by  Jourdan,  who  is  not  impeached  fabftance. 
or  contradicted  by  any  other  witness. 

The  conditions  of  the  contract,  about  the  150  acres  of 
land,  are  not  proven  to  have  been  complied  with  by 
George  Bright ;  it  could  not  be  expected  to  be  proved, 
when  the  complainant  has  not  sued  on  that  contract  at 
all;  and  unless  the  stipulations  of  that  contract  were 
fulfilled,  on  no  principle  can  the  complainant  be  entitled 
to  a  decree  for  the  150  acres. - -Decree  affirmed. 


ed  (V). 

But  that  the  contract  for  the  150  acres  was  conditional 


i  II 


CASKY  V8.  JANUARY.**  June  I %tb. 

THIS  cause  was  argued  by  Talbot,  for  the  plaintiff.  ^  This  court 

Judge  Trimble,  delivered  the  following  opinion  of  win  oot  grant  a 
the  court This  is  an  application  to  this  court  to  cor- 
rect  the  decision  of  the  Pulaski  circuit  court,  in  refusing  the  inferior 
to  grant  a  new  trial,  on  the  ground  of  the  verdict  being  court,  on  ac- 
contrary  to  evidence.  The  whole  evidence  is  spread  °being 
upon  the  record,  by  a  bill  of  exceptions,  signed  and  seal-  contrary  toev;. 
ed  by  the  court.  The  power  of  granting,  or  causing  a  depce,  uniefs  it 
new  trial  to  be  granted,  after  it  has  been  refused  by  the  flagrantiy  „n- 
court  before  whom  the  cause  was  tried,  ought  to  be  ve-  juft 
ry  cautiously  and  circumspectly  exercised  by  this  court*  Jfa party  ap. 
We  cannot  see  the  evidence  m  all  its  minutiae y  as  it  has  j^a}ce  up  [he 
appeared  before  that  court ;  and,  therefore,  we  will  not  pleadings  after 
grant  a  new  trial,  unless  the  verdict  clearly  appears  to  be  the  ^court^  have 
contrary  to  the  evidence,  and  flagrantly  unjust.!  Such  ^erofreferencej 
seems  to  be  the  case  in  the  present  instance.  he  cannot  a  ftcr- 

The  bill  of  exceptions  states,  that  the  plaintiff  proved  wards  object  to 
eighty  odd  pounds  of  his  account  by  several  witnesses ;  thar0fcier, 

*  Abfent,  Edwards,  Ch.  J. 

•f-  See  Duncan  vs.  Fintsykorn  and  wife,  June  1805,  and  liutthejcn  vs-,  t  turn* 
mgr f  fpring  1804,  Pr.  Dec.  305,  381,  on' ibis  point. 
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•vs. 

January. 


the  defendant’s  whole  account,  pleaded  as  a  set-off, 
amounted  but  to  sixty  odd  pounds  ;  so  that  if  the  whole 
of  it  had  been  proved  (which  was  not  done),  there  would 
still  be  a  clear  balance  in  favor  of  the  plaintiff ;  and  yet 
the  jury  found  a  verdict  for  the  defendant.  This  could 
not  possibly  be  right,  unless  the  plaintiff’s  witnesses  were 
not  worthy  of  credit,  which  is  not  pretended  ;  or,  unless 
the  jury  were  justified  in  their  verdict,  by  the  settlement 
attempted  to  be  proved  on  the  part  of  the  defendant* 
The  evidence  shews  clearly,  there  was  no  final  settle¬ 
ment  made  betv/een  the  parties,  but  only  an  ineffectual 
attempt  to  make  a  settlement.  And  even  if  a  settlement 
had  been  made,  as  there  was  nothing  to  settle,  but  their 
mutual  accounts  exhibited,  if  it  appeared  that  any  gross 
mistake  had  been  made  in  the  settlement,  it  ought  not  to 
have  been  conclusive. 

We  are,  therefore,  of  opinion,  that  the  circuit  court 
erred  in  refusing  to  grant  a  new  trial ;  and  in  giving 
judgment  against  the  plaintiff  on  the  verdict. 

On  the  subject  of  the  other  errors  assigned,  it  will  on¬ 
ly  be  necessary  to  add,  that  the  award  is  illegal  on  its 
face,  so  that  it  ought  not  to  be  made  the  judgment  of  the 
court ;  and  that  it  would  be  in  vain  for  us  now  to  require 
that  the  award  should  hereafter  be  brought  before  the 
court  below,  for  the  purpose  of  doing  only  that  which 
has  been  already  done.  Nor  do  we  think  the  setting 
aside  the  order  of  reference  ought  to  be  regarded  ;  both 
parties  having  afterwards  appeared,  and  made  up  plead¬ 
ings  in  the  cause,  without  any  exception  having  been  ta¬ 
ken,  or  objection  made. — —  Judgment  reversed. 


'June  1 8  tht 

If  a  non-re- 
fident  plaintiff 
give  fecurity  for 
cods,  when  it  is 
requited,  or  be¬ 
fore  the  fuit  is 
difmified,  it  is 
fufficient. 

A  motion  to 
difmifs  a  fuit 


WHEELIN,  &  Co.  vs.  KERTLEY.* 

Judge  Trimb,le,  delivered  the  following  opinion  of 
the  court : — It  appears  from  the  bill  of  exceptions,  in 
the  record,  that  the  court  below  dismissed  the  suit  of 
the  plaintiffs,  on  the  motion  of  the  defendant,  on  the 
ground  of  non-residence  ;  no  bond  and  security  for  costs 
having  been  given  by  the  plaintiffs,  before  the  com¬ 
mencement  of  the  suit,f  although  it  is  stated  by  the 
bill  of  exceptions,  that  bond  and  security  for  the  costs 

1.  '  '  ,y  >  ''  W  ’’  '  ^  . 

*  Abfent,  Edwards,  Ch,  J. 

f  Ads  of  1796-7,  p.  19,  §  8,  x  Brad.  219— Ads  of  1S01,  ch.  64,  § 
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had. Been  filed  with  the  clerk,  before  the  motion  to  dis-  Wheelin,&c. 
miss  was  made,  and  before  the  calling  of  the  suit  at  that  ker^eev 
term.  It  also  appears,  that  the  motion  was  not  made 
until  after  the  jury  was  sworn.  for  wane  of  fe. 

We  are  of  opinion,  that  it  was  too  rigid  a  construction  ^Keys  ^^‘ate 
of  the  act  of  assembly,  to  dismiss  the  suit  under  these  after  the  jury  arc 
circumstances.  Although  the  letter  of  the  act  speaks  of  fw°m‘ 
security  being  given  before  the  commencement  of  the 
suit,  yet  the  object  of  the  law  is  fulfilled,  to  every  rea¬ 
sonable  intent,  if  the  security  is  given  at  any  time  before 
the  dismission  of  the  suit  for  want  of  security,  or  upon 
security  being  required  by  the  defendant  (a).  We  are  (a)  W** 

also  of  opinion,  that  the  motion  to  dismiss  for  want  of  vs\  BiZZerft'a3> 
security,  came  too  late  after  the  jury  was  sworn  ;  and 
that  it  ought  not  then,  to  have  been  heard  by  the  court. 

The  plaintiff  has  the  right  of  contesting  the  fact  of  non¬ 
residence  ;  and  it  would  give  the  defendant  a  most  un¬ 
reasonable  advantage  over  him,  if  the  motion  were  per¬ 
mitted  to  be  made  after  the  jury  was  sworn  ;  when,  in 
general,  the  plaintiff  could  not  have  reasonable  time  or 
opportunity  of  making  defence  to  the  motion. 

It  appears  that  the  verdict  of  the  jury  was  set  aside 
merely  to  let  in  a  dismission  of  the  suit,  by  virtue  of  the 
motion  made  after  the  swearing  of  the  jury  ;  for  the 
court  below  directed  the  verdict  and  judgment  to  be  set 
aside,  without  granting  a  new  trial  ;  and  immediately 
proceeded  to  dismiss  the  suit,  upon  the  motion  made  as 
aforesaid  :  this  was  grossly  erroneous. 

It  is,  therefore,  considered  by  the  court,  that  the  said 
order  and  judgment  of  the  Garrard  circuit  court,  setting 
aside  the  verdict  and  judgment,  and  dismissing  the  suit 
of  the  plaintiffs,  shall  be,  and  the  same  is  hereby  rever¬ 
sed,  annulled,  and  set  aside  ;  and  the  cause  is  remanded 
to  the  said  circuit  court,  with  directions  to  render  judg¬ 
ment  upon  the  verdict  of  the  jury,  for  the  plaintiffs,  with 
costs  :  and  it  is  further  considered,  that  the  plaintiffs 
here,.recover  of  the  defendant,  their  costs  in  this  behalf 
expended.  Which  is  ordered  to  be  certified  to  said 
court. 

Hardin ,  for  the  plaintiffs.* 

^  Sge  Barnett^  £fc.  vs,  Warren  circuit  court,  ante  IJ?-. 
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June  i%_th*  HARROD’S  HEIR  vs.  COWAN.* 

,  THIS  cause  was  argued  by  Allen,  for  the  appellant, 
dear  oT fraud’  Judge  Trimble,  delivered  the  following  opinion  o! 
in  running  the  the  court  i — The  appellee  exhibited  his  bill  against  the 
dividing  line  appeilarlt.  Margaret,  as  heir  at  law  to  James  Harrod,  in 

perlon^  inma-  which  he  charges  that  a  division  line  was  agreed  upon 
king  their  ori-  between  himseli  and  James  Harrod,  in  nis  life  time,  be- 
gmai  hirvepds  pQre  t}ie'ir  respective  claims  were  surveyed  ;  that  the 

altering311  that F  line  so  agreed  upon,  was  to  be  an  east  and  west  line,  to 
line,  after  pa-  he  run  from  a  point  5Q  poles  north  of  Cowan  s  house  ; 
tents  have  iflb-  that  Cowan  employed  a  deputy  surveyor  to  make  his 

vevs>  survey,  and  gave  James  Harrod  notice,  who  attended 

on  the  day  the  survey  of  Cowan  was  made  ;  that  the 
survevor  began  at  a  hickory,  standing  at  the  point  50 
poles  north  from  Cowan’s  house,  and  run  thence  west  to 
the  north-west  corner  ;  thence  south  ;  thence  east,  and 
thence  north,  until  the  proper  distance  was  obtained  ; 

.  and  supposing  they  were  in  the  same  latitude  with  the 
hickory  sapling  (and  north-west  corner),  the  surveyor 
made  the  north-east  corner  of  the  survey  ;  and  that  the 
surveyor,  in  returning  his  plat  and  certificate  of  survey, 
called  for  the  north-west  corner  of  the  survey  as  the  be¬ 
ginning,  instead  of  calling  for  the  hickory,  standing  in 
the  northern  line,  at  which  the  survey  was  really  begun, 
as  the  beginning  ;  and  that  the  survey  returned,  after 
describing  the  boundary  until  it  reaches  the  north-east 
corner,  calls  to  run  thence  to  the  beginning. 

The  bill  further  suggests,  that  the  surveyor  made  a 
mistake  in  supposing,  that  where  he  made  the  north-east 
corner,  he  was  in  the  same  latitude  with  the  hickory  and 
north-west  corner  ;  but  that  the  north-east  corner  ought 
to  have  been  placed  14  poles  further  north,  so  as  that  a 
right  line,  run  from  it  to  the  north-west  corner,  would 
pass  by  the  hickory.  The  bill  states  that  the  line  from 
the  hickorv  to  the  north-west  corner,  was  marked  ;  but 
that  the  line  from  the  north-east  corner  to  the  hickory, 
was  neither  run  nor  marked,  but  was  left  an  open  line. 

'  The  hill  further  charges,  that  Harrod’s  survey  was  af¬ 
terwards  made,  adjoining  to,  and  calling  for  Cowan’s 
line  ;  that,  patents  have  issued,  both  to  Harrod  and  Cow¬ 
an  ;  that  Cowan  is  entitled  to  the  land  as  far  as  the  di¬ 
vision  line,  although  outside  of  his  actual  survey,  but 
that  Harrod’s  heir  claims  the  land  agreeable  to  the  ac*v 

*  Abfcnt,  Edwards,  Ck.  J, 
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tua!  survey  rif  Cowan,  and  will  not  permit  him  to  extend  heir 

his  north-east  corner,  so  as  that  a  right  line  west  there-  Cowan. 
from,  to  the  north-west  corner,  will  pass  the  hickory  a- 
foresaid.  Wherefore,  the  bill  pra)  s  that  the  survey  may 
be  corrected  ;  and  that  he  may  be  permitted  to  hold  be¬ 
yond  his  actual  survey,  as  far  as  the  division  line  agreed 

on,  &c.  .  , 

The  infant  heir  answered  by  her  guardian :  deposi¬ 
tions  were  taken  ;  and  upon  the  hearing  of  the  cause, 
the  court  decreed  that  a  new  corner  should  be  made  tor 
Cowan,  14  poles  north  ol  the  corner  made  for  ms  011- 
rrinal  survey  ;  that  a  due  west  line  should  be  run  from 
thence,  passing  the  place  where  the  hickory  stood,  to  the 
north-west  corner,  agreeably  to  the  division  line  ;  and 
that  Harrod’s  heir  should  convey,  &c.  From  this  de¬ 
cree,  Harrod’s  heir  appealed  to  this  court. 

Taking  the  whole  of  the  complainant’s  allegations  to 
be  fully  established,  it  seems  to  us  he  has  made  out  no 
ground  for  relief  in  a  court  of  equity.  He  does  not  pre¬ 
tend  thatHarrod  was  guilty  of  any  fraud,  or  that  he  had 
contributed  to,  or  caused  the  alleged  mistake.  1  he  sur¬ 
veyor  was  under  Cowan’s  own  directions,  not  under 
Harrod’s.  The  mistake  is  a  trivial  one,  and  such  as 
can  be  accounted  for  by  the  ordinary  inaccuracy  of  ad¬ 
measurement,  occasioned  by  uneavenness  of  the  ground, 

&c.  Cowan  has  sustained  no  injury  thereby  ;  for  it  ap¬ 
pears  he  has  got  his  quantity  in  his  actual  survey.  Lut 
admitting  he  had  not,  we  are  of  opinion  he  ought  not  to 
be  permitted  to  tanscend  the  boundary  ol  his  actual  siu- 
vey,  and  his  marked  corner,  unless  Harrod  had  been 
guilty  of  fraud,  in  procuring  the  corner  to  be  improperly 

marked,  which  is  not  pretended. 

The  precedent  would  be  a  very  dangerous  one  ;  and 
it  is  not  easy  to  suggest  all  the  mischiefs  that  woulci  be 
produced  by  permitting  the  party  to  establish  by  parol, 
after  obtaining  a  grant,  a  boundary  beyond  his  survey, 
upon  an  alleged  mistake  ol  the  surveyor. 

The  only  question  which  can,  or  ought  to  be  decided 
between  the  parties,  is  a  mere  question  of  boundary,  ac¬ 
cording  to  their  respective  surveys  of  boundary.  A 
question  exclusively  proper  for  the  determination  of  a 
iury  in  a  trial  at  law  ;  but  by  no  means  a  lit  subject  101 
a  court  of  equity.  We  are,  therefore,  of  opinion,  the 
decree  of  the  inferior  court  is  erroneous. 

Decree  reversed. 


y-dns'z  zvct. 

A  defendant 
in  chancery  can¬ 
not  have  a  de 
creeoveragainit 
another  defen¬ 
dant,  wichout  a 
prayer  for  it  in 
his  anfwer,  in 
the  nature  of  a 
crofs  bill  at 
lead. 

Whether  fet¬ 
ing  a  caufe  for 
hearing  by  the 
defendants  to 
the  bill,alfo  fets 
it  for  hearing  as 
to  fpecia!  de¬ 
fendant*  to  their 
interrogatories, 
quere. 

If  no  repli¬ 
cation  be  put 
in  by  a  defen¬ 
dant,  to  the  an¬ 
fwer  of  a  fpecia! 
defendant  to  his 
interrogatories, 
theaniwer  rnuft 
be  taken  as 
true. 

Proof of  con. 
feflions  ought 
to  be  weighed 
with  great  cau¬ 
tion. 

Chancery  re¬ 
quires  two  wit- 
nefles,  or  one 
and  ftrong  cor¬ 
roborating  cir- 
cumftances,  to 
overturn  the  po. 
fitive  denial  of 
the  anfwer  re- 
fponfive  to  in¬ 
terrogatories  in 
the  nature  of  a 
crofs  biil. 
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Myers  w.  baker  and  owsley.# 


Judge  f.  eimble,  delivered  the  following  opinion  arid 
'decree  of  the  court  John  Myers  exhibited  his  bill 
against.  Ptedeiick  Raker  ;  in  which  he  charges’,  that  he 
pin  chased  of  the  said  Baker,  a  certain  house  and  lot  in 
the  town  ol  Danville,  for  the  price  of  400/.  ;  and  that  he 
executed  to  Baker  two  bonds,  one  for  100/.  and  the 
other  lor  150/.  to  secure  the  payment  of  part  of  the  400/.  ; 
that  those  bonds  not  having  been  fully  paid,  suits  were" 
brought,  and  judgments  obtained  thereon  by  Baker, 
against  the  complainant,  and  Jacob  Myers,  his  security 
in  tne  oonds  ;  and  that  Baker  had  made  some  kind  of 
equitable  transfer  of  those  bonds  to  the  defendant,  Ows¬ 
ley.  The  bill  further  charges,  that  John  Myers  took  a 
conveyance  of  Baker,  for  the  house  and  lot  ;  that  upon  the 
sale,  Baker  had  fraudulently  represented  the  lot  to  be  d 
hali  acre  lot,  the  usual  size  of  the  lots  in  the  town  ;  and. 
had  also  misrepresented  the  true  boundaries  thereof,  so 
as  to  induce  him  to  receive  a  conveyance  agreeably  to 
the -boundaries,  as  represented  by  Baker  ;  that  a  certain 
John  Beigler ,  set  up  a  title  to  about  one  third  part  of  the 
lut  as  conveyed,  and  detained  the  possession  thereof 
from  the  complainant  ;  the  complainant,  by  the  advice 
and  diiection  cl  Bauer,  and  under  the  most  positive  as¬ 
surances  from  him,  that  Beigler’s  title  was  only  a  pre¬ 
tended  one,  brought  an  action  of  ejectment  against  Beig¬ 
ler,  to  recover  the  possession  ;  and  that  upon  a  full  and 
fan  tiial,  the  title  of  that  part  of  the  lot  claimed  by  Beig- 
lerr  v/as  found  to  be  in  him  ;  and  that  the  complainant 
was  obliged  to  pay  the  costs  of  the  ejectment,  after  ex¬ 
pending  much  time  and  money  in  prosecuting  the  same.- 
The  bill  also  charges,  that  he  had  made  some  pay* 
ments,  ror  which  he  had  not  obtained  credit ;  wherefore, 
the  bill  prays  an  injunction  (which  was  granted)  ;  that 
those  payments  may  be  allowed  him  ;  that  he  may  have 
an  abatement  or  deduction  in  the  amount  of  the  judv- 
meats  at  law,  in  proportion  to  the  part  of  the  lot  which 
huci  oeen  .taken  by  BeigleEs  title  ;  and  for  general  relief* 
Ixikei ,  in  his  answur,  admits  that  he  represented  the 
lot  to  be  of  the  usual  size  of  the  town  lots  ;  and  that  he 
j  epresented  the  boundaries  thereof  agreeably  to  the  deed 
executed  by  him  to  John  Mayers  ;  but  he  denies  that 

#  Abfent,  Edwards,  Ch,  J, 
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38eigler  set  qp,  or  had  any  claim  to  any  part  of  the  lot  so  MyI8S 
conveyed  by  him  (Baker)  to  Myers  ;  and  he  says  that  gAKia>  &c; 
Myers,  seeking  pretexts  for  procrastination,  claimed 
ground  not  included  in  the  conveyance,  and  so  produced 
the  dispute  with  Beigler.  He  prays,  in  his  answer,  that 
Jacob  Myers  may  be  made  a  defendant,  and  that  pro¬ 
cess  may  be  awarded  against  , him  ;  he  alleges  that  he  had 
made  an  equitable  transfer  of  the  bonds,  or  judgments, 
to  Owsley  ;  that  Owsley  and  himself  went  to  see  John 
and  Jacob  Myers  on  the  subject ;  that  Jacob  then  as¬ 
sumed  to  pay  Owsley  the  amount  of  his  demand  on 
said  bonds,  which  was  100/.  with  interest  for  a  consi¬ 
derable  time,  on  Owsley’s  agreeing  to  wait  with  him 
<pne  year  for  the  payment ;  which  agreement,  Owsley 
fulfilled.  He  alleged,  further,  that  it  was  clearly  under¬ 
stood,  that  Owsley  was  to  look  only  to  Jacob  Myers,  as 
it  was  commonly  reported  that  John  was  insolvent  ; 
that  Jacob  had  at  that  time  full  information  on  the  sub¬ 
ject  of  the  dispute  with  Beigler-;  and  avers  that  the 
complainant  has  received  all  just  credits,  except  13/.  7s. 
bm  which  the  answrer  offers  him  :  and  then  calls  upon 
Jacob  Myers  to  answer  sundry  interrogatories,  corres¬ 
ponding,  in  substance,  with  the  foregoing  statement,  re¬ 
lating  to  Owsley,  and  his  interest. 

On  the  motion  ©f  the  complainant,  Daniel  Owsley  was 
made  a  defendant,  who  filed  his  answer,  in  which  he  N 
says  he  knows  nothing  of  the  original  contract  between 
John  Myers  and  Baker.  But  He  says  that  one  Rolls  was 
considerably  indebted  to  him,  and  was  about  to  leave  the 
State  ;  wherefore,  he  attached  Rolls’s  property  :  that 
William  Pearle  became  Rolls’s  security  :  that  Rolls, 
anxious  to  relieve  Pearle,  informed  him  (Owsley)  that 
Baker  was  indebted  to  him,  and  that  John  Myers  and 
Jacob  Myers  were  indebted  to  Baker  ;  for  which  they 
had  given  their  bond  :  upon  which  information,  and  at 
the  request  of  Rolls  and  Baker,  he  (Owsley),  with  the 
defendant,  Baker,  went  to  see  Jacob  Myers  :  that  Ows¬ 
ley  agreed  that  if  Jacob  Myers  would  then  assume  the 
payment  of  the  said  bonds  to  him,  he  would  wait  with 
Ijiin  one  year  for  payment  ;  and  would  release  Rolls  and 
Pearle  ;  and  he  would  look  to  Jacob  Myers  alone,  as 
John  was  reported  to  be  insolvent :  all  which,  he  says, 
was  agreed  to  by  Jacob  Myers,  and  the  said  Rolls, 

Pearle,  and  the  defendant,  Baker.  He  avers  that  Jacob 
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Myers  Myers,  did  assume  the  payment  of  the  bonds  to  him  ; 
Uak^r,  &c,  that  ^  was  agreed  that  he,  said  Owsley,  should  have. the 
equitable  title  to  said  bonds  ;  that  he  did  release  Rolls 
and  Pearle  ;  that  Rolls  released  Baker ;  and  that  he 
(Owsley)  waited  a  year  for  payment,  without  taking  Out 
execution  ;  but  that  believing  Jacob  Myers  to  be  an  ho¬ 
nest  man,  he  took  no  written  obligation,  or  assumpsit, 
from  him. 

Owsley  also  says,  that  he  believes  Baker’s  title  to  be 
paramount  to  any  others  ;  and  that  had  a  full  and  fair 
investigation  taken  place  between  John  Myers  and 
Beigler,  the  title  would  have  been  found  in  Myers,  un¬ 
der  the  conveyance  from  Baker.  And  he  alleges  Jacob 
Myers  was  fully  apprised  of  the  dispute  about  the  lot, 
when  he  matie  the  assumpsit  to  Owsley,  before  mention¬ 
ed.  But  Owsley,  in  his  answer,  puts  no  interrogatories 
to  Jacob  Myers,  or  any  other  ;  and  does  not  pray  a  de¬ 
cree  against  him  for  the  100/.  with  interest,  or  any  oth- 
,  er  decree.  ■  • 

Jacob  Myers  filed  his  answer,  purporting  to  be  an  an¬ 
swer  to  the  interrogatories  put  to  him  by  the  answer  of 
the  defendants,  Baker  and  Owsley,  in  which  he  express^ 
ly  denies  having  made  any  such  assumpsit  as  is  alleged 
in  those  answers,  and  the  interrogatories.  He  admits- 
he  had  knowledge  of  the  dispute  about  the  lot ;  avers  the 
trial  between  Myers  and  Beigler  was  full  and  fair  ;  and 
that  the  suit  was  conducted  by  Baker’s  own  attorney, 
employed  by  him,  to  assist  the  attorney  employed  by 
Myers.  He  further  says,  that  when  Baker  and  Owsley 
came  to  see  him  on  the  business  (which  was  before  the 
trial  of  the  ejectment),  Baker  repeated  his  assurances  of 
the  goodness  of  his  title  to  the  lot,  and  asserted  that  John 
Myers  would  certainly  recover  ;  that  the  parties  con¬ 
cluded  the  suit  would  be  determined  in  a  year  ;  and  he 
admits  he  told  Owsley  that  when  the  suit  was  deter¬ 
mined,  if  John  Myers  was  successful,  and  it  turned  out 
upon  the  trial  that  Baker’s  title  was  good,  he  would,  a& 
soon  as  the  title  was  settled,  pay  up  the  amount  of  the 
bonds  to  him  or  any  other  ;  that  if  the  title  of  any  part 
was  found  to  be  in  Beigler,  he  would  be  willing  to  pay 
in  proportion  to  what  was  saved  of  the  lot,  after  proper 
credits  and  deductions  were  made  :  and  he  avers  he  ne¬ 
ver  made  any  other  promise  or  assumpsit ,  than  as  above 
admitted.  And  he  also  avers  he  was,  and  is  a  stranger 
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to  the  transactions  between  Owsley,  and  Rolls,  and 
Pearle,  and  between  Rolls  and  Baker. 

A  general  replication  was  put  in  by  the  complainant, 
John  Myers,  to  the  answers  of  the  defendants. but  no 
replication  was  put  in  by  the  defendant,  Baker,  (or  by 
Owsley)  to  the  answer  of  Jacob  Myers  to  the  interroga¬ 
tories  put  to  him  in  Baker’s  answer. 

At  the  - - rules,  the  cause  was  set  for  hearing,  on 

the  motion  of  the  defendants,  generally,  without  setting 
it  for  hearing  particularly  also,  as  to  Jacob  Myers,  who 
was  a  special  defendant,  made  by,  and  to  the  answer  of 
Baker. 

Upon  the  hearing  of  the  cause,  the  court,  as. between 
John  Myers  and  Baker,  decreed  that  John  Myers  was 
entitled  to  relief,  on  the  ground  of  Baker’s  fraud  in  the 
sale  of  the  lot,  and  the  recovery  by  Beigler  of  about 
one  third  part  of  the  lot ;  and  direct  a  jury  to  be  empan- 
neJed,  at  a  subsequent  term,  to  ascertain  the  value  of 
that  part  of  the  lot  taken  by  Beigler’s  claim ;  reserving 
the  question  of  costs,  further  directions,  &c.  And  as 
between  Owsley  and  Jacob  Myers,  conceiving  Jacob 
Myers’s  assumpsit  to  be  sufficiently  proven,  the  court 
decreed  that  Jacob  Myers  should  pay  Daniel  Owsley, 
one  hundred  pounds,  with  interest  thereon,  from  the  first 
day  of  September  1802,  after  the  rate  of  6  per  cent,  per 
annum ,  till  paid  that  the  injunction  to  that  amount,  be* 
dissolved,  as  to  Jacob  Myers  ;  and  that  Jacob  Myers 
pay  to  Owsley,  his  costs,  &c.  To  reverse  this  decree, 
Jacob  Myers  has  prosecuted  a  writ  of  error  into  this 
court  ;  and  th^  errors  assigned,  question,  as  well  the  re¬ 
gularity  of  the  proceedings,  as  the  merits  of  the  decree 
against  the  said  Jacob  Myers. 

The  proceedings  in  the  cause  against  Jacob  Myers, 
are  extremely  irregular  ;  and  the  decree  pronounced  a- 
gainst  him,  does  not  seem  to  be  warranted,  either  by  the 
proceedings,  or  the  evidence  in  the  cause. 

Fi  rst — as  to  the  proceedings  The  act  of  assembly 
allowing  one  defendant  to  exhibit  interrogatories  against 
another,  or  against  the  complainant,  or  against  one  not 
already  a  party  to  the  suit,  thereby  making  him  a  defen¬ 
dant,  has  substituted  that  proceeding  in  the  room  of  a 
cross  bill ;  and,  from  the  reason  of  the  case,  all  the  con¬ 
sequences  of  a  cross  bill,  must  follow  it.  Before  the 
passage  of  the  act  of  assembly,  one  defendant  could  not 
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have  a  decree  over  against  another,  without  a  cross 
bill  (a)  ;  nor  can  he  since,  without  a  prayer,  at  least,  in 
Ba"*>  fcc<  the  nature  of  a  cross  bill.  The  defendant,  Owsley,  has 
(„)  Aits  Of  exhibited  no  cross  bill  against  Jacob  Myers  ;  nor  has  he 
1796*7,  p  48,  DUt  to  y,im  interrogatories  in  his  answer  ;  nor  has  tie, 
L9’  ‘  Br,d'  In  his  answer,  prayed  a  decree  over  against  Jacob  My- 
5  ’  ers  or  any  other  decree,  as  in  the  case  of  a  cross  bill  , 

so  that  there  is  no  proceeding  in  the  cause,  as  between 
Owsley  and  Jacob  Myers,  authorising  a  decree  in  tavor 
of  Owsley  against  him,  or  making  Jacob  Myers  a  de¬ 
fendant  to  the  claim  setup  by  Owsley,  in  his  answer. 

The  decree,  therefore,  must  be  deemed  erroneous, 
unless  Owsley  can  be  permitted  to  come  in  under,  and 
have  the  benefit  of  the  interrogatories,  &c.  of  Baker  s 
answer,  under  whom  he  claims  ;  but  even  m  that  way, 

the  decree  cannot  be  supported.  ,  r  , 

Tacob  Myers  is  not  a  defendant  to  the  bill  of  the  com¬ 
plainant,  John  Myers,  but  only  a  defendant  to  the  an¬ 
swer  of  Baker,  in  the  nature  of  a  cross  bill.  It  is, 
therefore,  very  doubtful,  whether  the  cause  can  be  con¬ 
sidered  as  set  for  hearing  at  all,  as  to  Jacob  Myers,  a 
special  defendant  only,  by  the  general  rule  setting  the 
cause  for  hearing  as  to  the  defendants  generally  ;  and  we 

incline  to  think  it  was  not.  .  -  • 

■  But  waiving  this  point ;  as  no  replication  was  put  in 
bv  Baker,  to  the  answer  of  Jacob  Myers,  to  the  interro¬ 
gatories  put  to  him,  the  cause,  if  set  for  hearing  at  all, 
must  be  considered  as  standing  upon  the  interrogatories, 
and  the  answer  thereto,  alone  ;  and,  there  ore,  l  e  an 
swer  of  Jacob  Myers  must  be  taken  as  true  ;  as  m  the 
case  of  a  cause  set  down  for  hearing  upon  bill  and  an- 

swer,  without  replication.  .  .  .  , 

The  answer  of  Jacob  Myers,  positively  denies  the  as- 
sumpsit  to  Owsley,  as  set  forth  in  the  answers  of  Baker 
and  Owsley;  or  that  he  (Myers)  ever  promised,  other¬ 
wise  than  upon  the  event  of  the  title  of  the  lot  being  set¬ 
tled,  and  found  in  John  Myers,  by  virtue  of  the  pur¬ 
chase  from  Baker  ;  and,  therefore,  Owsley  could  not  be 

entitled  to  a  decree.  ,  .  •  x 

So  much  as  to  the  proceedings  m  tne  cause  against  Ja~ 

C°  But,3  admitting  what  is  most  favorable  for  Owsley,  that 
the  proceedings  have  been  sufficiently  regular  ;  and  that 
he  is  entitled  to  come  in  under,  and  have  the  benefit 
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the  proceedings  between  Baker  and  Jacob  Myers  (the 

on'l V  wav  in  which  Owsley  can  possibly  be  entitled  to  a  baker,  &c, 

de/reef  the  decree  made  on  behalf  of  Owsley,  against 

Jacob  Myers,  is  not  warranted  by  the  evidence  m 

“  IStehns  already  been  remarked,  that  the  answer  of  Ja¬ 
cob Mye rs,  w  dch  is  responsive  to  the  mterr^ator^ 
fla  1V  denies  the  assumpsit  to  Owsley,  as  charged.  No 
witness  has  been  examined,  who  was  present  at  the  tune 

the  conversation  or  agreement  took  place  uetv,  .en  "  S 

lev  Jacob  Myers,  and  Baker.  But  one  witness,  James 
T  Worthington,  speaks  any  thing  to  the  point.  He 
swears  Aat  in  the  summer  1803,  Daniel  Owsley  called 

a- his  house,  and  requested  him  to  go  w«M»® '  » 

M vors  to  see  him  on  some  business  that  was  unsetueu 
between  them  ;  that  they  set  out,  and  met  layers  on  tie 
road  •  that  Owsley,  after  some  conversation,  not  detai. 
ed  asked  him  if  he  did  not  assume  the  payment  of  the 
debt  from  Baker  to  him,  if  he  would  wait  with  him 
twelve  months,  and  that  Myers  replied  that  he  did ,  and 
further  "said  that  he  was  always  willing  to  pay  the  debt, 
Sto  have  the  business  so  fixed  with  John  My¬ 
ers  that  he  might  not  lose  any  thing  by  it. 

Proof  of  concessions  of  a  party,  in  the  presence  of  the 
witness  only,  or  of  him  and  the  adverse  party,  alt.iough 
certainiv  competent  testimony,  ought  to  be  weighed  with 
Jrreat  tution  ;  because  it  is  ^possible  ior  the  party  to 
counteract  it  by  other  testimony ;  because  th.  expr  _ 
sions'  used  are  easily  misunderstood,  or  perverted  ,  ei¬ 
ther  through  mistake  or  design  ;  and  because,  not  c 
whole  conversation,  butonlyparts  of, t  are  generally  de¬ 
tailed  by  the  witness.  It  is  the  most  dangerous  species 
of  testimony  heldcompetent  by  the  law  i^emless  h 
story  told  is  probable  in  its  nature,  or  is  corroborated  by 

wnoic,  uut  ,  ;  ,  ,  rin  ty.e  circumstances  oi 

told  is  not  very  probable  nor  do  Ae  or^  ^  ^  dg_ 

the  transaction  war  ran.  it,  u  \  -  T  u  Mvers, 

position,  in  contradiction  to  *e -swe^f  Ja^b  -  ly 
that  he  assumed  to  pay  the  debt,  wneuiei  j  j 

Lst  the  lot  or  not.  Jacob  Myers  was  but  a  security  ,  he 

was  apprised,  as  .s  adrtWec  y^a  -  P  •  and, 

law-suit  then  depending,  between  jcn 
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Beigler,  about  the  lot.  He  was  apprised,  that  if  John 
lost  tne  lot,  or  any  part  of  it,  he  was  entitled  to  relief ' 
against  the  bonds,  at  least  in  part  ;  and  the  defendants, 
Raker  and  Owsley,  both  allege,  that  John  was  insolvent. 
Under  these  circumstances,  it  is  very  improbable  indeed, 
«that  Jacob  Myers  would  promise,  unconditionally,  to 
pay  the  debt  to  Owsley. 

1  he  cii  cumstances,  instead  of  corroborating  the  state* 
nieni.  of  the  witness,  if  taken  in  the  latitude  insisted  on 
by  Owsley,  go  to  shew  that  it  would  have  been  madness 
in  Jacob  Myers  to  have  made  such  a  promise.  The 
o^hei  witness,  Mr,  Pearle,  speaks  only  of  what  he  un¬ 
derstood  from  Owsley ;  which  is  not  evidence  against 
Jacob  Mj-ers.  Here,  then,  is  but  one  witness,  uncorro¬ 
borated  by  circumstances  ;  when  the  rule  in  chancery  re¬ 
quires  two,  or  one  and  strong  circumstances,  to  overturn 
the  positive  denial  of  the  answer  responsive  to  the  inter- 
rogatories. 

It  need  only  be  further  remarked,  that  John  Myers, 
anci  Jacob,  appear  clearly  to  be  entitled  to  relief  against 
the  judgment  at  law,  in  proportion  to  the  part  of  the  lot 
taken  by  Reiser’s  claim  ;  and  that  Owsley  ought  in  no 
shape  to  compel  Jacob,  the  security,  to  pay  the  debt  to 
him,  unless  an  express  undertaking  to  do  so,  were 

clearly  made  out;  which  has  not  been  satisfactorily 
done. 

Andie  may  be  furtner  observed,  that  as  Owsley  was 
not  assignee,  but  claimed  only  by  the-  assumpsit ,  and  hav  % 
*ng  aR  equitable  interest  under  Baker,  he  cannot  claim 
un^ei  the  judgments  ;  but,  if  entitled  to  recover  at  all,  it 
must  be  on  the  foot  of  the  verbal  agreement,  which  he 
Could  only  assert  in  an  appropriate  action  as  plaintiff. 

It  is,  therefore,  decreed  and  ordered,  that  the  said  de¬ 
cree,  or  so  much  thereof  as  directs  the  said  Jacob  My-, 
ei  s  to  pay  the  said  Daniel  Owsley  the  said  one  hundred 
pounds,  with  interest,  &c.  and  also  so  much  thereof  as 
dissolves  the  injunction,  as  to  the  said  Jacob  IVIyers,  be, 
and  the  same  is  hereby  reversed,  annulled,  and  set  aside  ; 
nnd  that  the  residue  of  the  said  decree,  being  not  now 
befoie  us,  in*  ra- no  way  affected  by  this  decree  ;  and  this 
suit  is  remanded  to  the  court  from  whence  it  came,  for 
further  proceedings  to  be  had  between  the  said  John  and 
Jacob  Myers,  and  Frederick  Baker.  Which  is  ordered 
«g  be  certified,  &c«  And  it  is  further  decreed  and  or~ 
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dered,  that  the  said  Daniel  Owsley  and  Frederick  Baker  ?v*ykrs 
pay  to  the  said  Jacob  Myers  his  costs  in  this  behalf  ex-  p 
pended.  ' 

Bridges ,  for  the  plaintiff. 


CALDWELL,  &c.  vs*  MYERS  and  wife.^  June 

THIS  cause  was  argued  by  Falbot ,  for  the  appellants  ;  Chancery  wilE 
and  by  Allen ,  for  the  appellees.  not  .dencc  thc 

Judge  1  rimble,  deliyered  the  following  opinion  of  [LTof  TTZl 
the  court: — Nicholas  Myers,  and  Rebecca,  his  wife,  tra&  relating  to 
late  Rebecca  Young,  exhibited  their  bilpa gainst  Peter  a  Perfonal  chau 
Young,  George  Caldwell,  and  Joint  and  Edward  Love-  flUe.  ^  ^  * 
less,  in  which  they  state,  that  in  the  year  Peter  The  above 

Young  had  a  negro  woman  who  was  pregnant,  and  not  ruIc.  hath  cx“ 
haying  the  means  of  supporting  her,  during  the  illness  CePT°he  *  chan-, 
inseparable  from  her  condition,  applied  to  the  said  Re-  cc8br  exerciies 
becca’s  mother,  and  agreed  if  she  would  take  care  of  the  * 

said  negro  .woman,  and  support  her  during  her  illness*  dfi^performl 
that  the  said  Rebecca  (then  sole,  and  under  age)  should  ance* 
have  the  child  with  which  the  said  negro  woman  was  Chanc,ery  wilt 
then  pregnant,  at  the  death  of  the  said  Peter  Young,  loathing,1 nor 
i  he  complainants,  in  their  bill,  aver  that  the  negro  wo-  ^ave  *°Icb  ^ntQl 
man  was  received  into  the  family,  and  taken  care  of  by  fecond^urcba* 
the  said  Rebecca,  until  she  recovered  of  her  illness  ;  that  ter  with^odee, 
she  was  delivered  of  a  girl  child  ;  and  that  the  said  Re-  in  ravor  of 
becca  furnished  the  child  with  clothes,  until  the  child 
was  seven  years  old  ;  and,  when  called  on  by  the  defen-  tieTto  [hJlll 
dant,  Peter,  furnished  money  to  pay  the  taxes  due  for  it.  medies  at  law. 
The  bill  further  states,  that  the  defendant,  Peter,  is  be¬ 
tween  sixty  and  seventy  years  of  age,  and  cannot,  from 
his  state  of  health,  live  long ;  that  he,  until  lately,  ac¬ 
knowledged  the  said  Rebecca’s  right,  at  his  death,  to  the 
girl,  now  (that  is,  at  the  filing  of  the  bill)  about  13  years 
cld  ;  but  that  lately,  through  peevishness,  the  instability” 
of  extreme  old  age,  and  other  causes,  to  the  complai¬ 
nants  unknown,  he  has  taken  offence  ;  and  in  order  to 
deprive  the  said  Rebecca  of  said  girl  at  his  death, 
sold  her  to  the  defendant,  George  Caldwell,  for  $180; 
on  i  half  less,  as  they  allege,  than  her  real  value  ;  and 
th  y  charge  Caldwell  with  having  received  notice  of  their 
ci  tim  before  his  purchase  ;  and,  that  the  two  Lovelesses 

*  Abfent,  E» wards,  Ch.  J. 
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are  about  to  take  the  girl  down  the  Mississippi,  into  the 
Spanish  dominion.  The  prayer  of  the  bill,  is  for  an  in¬ 
junction  and  ne  excat ,  and  for  general  relief.  f 

"  The  defendant,  Peter  Young,  in  his  answer,  says  that 
before  the  negro  woman  lay  in,  he  was  at  his  brother 
John’s  (father  of  the  complainant,  Rebecca),  and  asked 
him  if  his  woman  might  lie  in  at  his  house,  to  which  he 
consented  ;  that  he  was  again  at  his  brother’s,  after  the 
child  was  born,  and  in  a  jovial  conversation  with  Rebec¬ 
ca  Young  (then  a  girl  not  grown),  he  did  say,  that  1.  the 
child  was  well  taken  care  of,  he  would  give  it  to  her  a  - 
ter  his  death;  that  he  never  requested  Rebecca  to 
clothe  the  child,  and  never  made  any  contract,  either 
with  her  or  any  of  the  family,  binding  himself  to  give 
her  the  child,  otherwise  than  in  the  loose  conversation 
before  mentioned.  He  says  he  had  often  thought  of  giv¬ 
ing  the  negro  girl  to  Rebecca  by  will ;  hut  that  from 
the  improper  conduct  of  her  husband,  lie  has  determin¬ 
ed  not  to  do  it,  as  the  complainant,  Nicholas,  has  claim¬ 
ed  her  now,  in  his,  the  said  Peter’s  lifetime,  as  by  a  letter 
of  said  Nicholas,  which  he  refers  to,  will  appear.  I  he 
defendant,  Peter,  denies  having  ever  called  upon  Rebec¬ 
ca  to  pay  the  taxes  for  the  girl,  <kc.  and  admits  that  he 
has  sold  her  to  George  Caldwell,  as  he  insists  he  had  a 


right  to  do.  ,  .  , 

Caldwell,  in  his  answer,  admits  he  purchased  and  ob- 

tained  possession  of  the  negro  girl  from  Peter  Young, 
for  a  fair  and  valuable  consideration.  .  He  denies  taat 
the  complainants  have  any  title  to  the  girl ;  says  that  be 
was  a  purchaser,  without  notice  that  they  had  any  title, 
except  that  he  had  heard  some  flying  reports  in  the 
neighborhood,  of  their  setting  up  some  claim,  which,  be¬ 
fore  he  purchased,  he  had  heard  contradicted.  He  de¬ 
nies  that  he  had  ever  sold  the  girl  to  the  two  Lovelesses, 
although  he  admits  they  were  upon  a  contract  tor 
her  which  has  broken  off.  He  insists  that  they  are  en¬ 
titled  to  relief,  if  at  all,  only  against  Peter  Young  ;  but 
prays,  if  a  decree  should  pass  against  him,  that  he  may 
have  a  decree  over  against  the  said  Peter.. 

Upon  the  hearing  of  the  cause,  the  circuit  court  were 
of  opinion  that  the  contract  was  su  fficiently  proven  ;  that 
the  complainants  had  a  right  to  the  girl,  at  the  death  ot 
Peter  Young  ;  and  decreed  that  Peter  Young  and  George 
Caldwell  should  give  bond,  with  approved  security,  m 
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penalty  of  400/.  conditioned  to  be  void  upon  the  de«  Criswell, 
livery  of  the  said  girl,  and  her  increase,  if  any,  to  the  6cc' 
complainants,  within  30  days  after  the  death  of  Peter  MvzJ&wife. 
ionng.  But  as  it  appears  that  the  complainant,  Nicho¬ 
las,  had  produced  the  dispute  by  his  improper  conduct 
towards  the  said  Peter  Young,  the  complainants  are  di¬ 
rected  to  pay  the  costs. 

From  this  decree,  Peter  Young  and  George  Caldwell 
prayed,  and  obtained  an  appeal  to  this  court  ;  and  the 
errois  assigned,  call  in  question  the  merits  of  the  decree. 

A  number  of  depositions  have  been  taken  in  the  cause, 
from  which  it  does  not  clearly  appear,  whether  the  trans¬ 
action  ought  to  be  viewed  as  a  contract  or  sale  of  the 
girl,  upon  a  consideration  received  ;  or  whether  it  should 
be  viewed  as  a  promise  of  a  bounty,  induced  by  the  per¬ 
formance  of  good  offices  on  the  other  side.  It  is,  how¬ 
ever,  not  necessary  tq  say  which  ;  because,  admitting  it 
to  have  been  an  executory  contract,  upon  a  sufficient  con¬ 
sideration,  for  the  delivery  of  the  girl,  at  the  death  of 

Peter  Young,  the  complainants  can  have  no  title  to  re¬ 
lief  in  a  court  of  equity. 

it  is  a  well  established  general  rule,  that  a  court  of 
chancery  will  not  decree  the  specific  execution  of  a  con¬ 
tract  relating  to  a  chattel  personal  ;  but  will  leave  the 
vendee  to  his  remedy  at  law* 

■,  -t  o  tnls  general  ruie,  there  have  been  some  few  excep¬ 
tion* ;  as,  tv  n ere  the  contract  has  been  solemnly  made, 
and  reduced  to  writing  ;  and  where  the  vendee  would 
leceive.  some  extraordinary  injury,  were  the  covenant 
pot  specially  performed,  presently.  But  chancellors 
nave  repeatedly  declared,  that  the  general  rule  ought  to 
be  cautiously  departed  front ;  and  that  before  such  a  con¬ 
tract  will  be  decreed,  it  must  appear  to  be  certain,  full, 
and  fair,  in  every  respect :  otherwise,  as  the  chancellor 
exercises  a  discretion  in  decreeing  specific  perform- 
ance  (a),  he  will  not  decree  it.  Here,  there  is  no  extra-  (*)  z  Vez.ztf 
ordinary  injury  pretended,  (and,  indeed,  none  can  be  pre-  “3  Atk>  3^9 
tended,  in  a  contract  for  the  sale  of  a  slave)  nor  has  the  7* 
contract  been  made  wjth  the  solemnity  of  those  contracts  Bro.  c.  ce  75 
heretoiore  made  by  chancellors  exceptions  to  the  o’ene-  “~1  Ves-  iun* 
ral  rule.  „  0  *  565- 

Injced,, it  is  believed,  there-  is  no  instance  where  a  pa¬ 
rol  executory  contract,  concerning  a  personal  chattel, 

,.,as  been  specifically  decreed  :  and  it  would  be  of  very 

3  V 
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CAiow.il,  dangerous  example,  to  make  a  precedent  ki“d.  It 

would  furnish  too  great  a  temptation  to  attem £  *e  co 

MTiM&wife.  the  disquiet  of  families, 

«~f-- ■  ”is“‘  S  *  sXu,'  u 
Si'_p;'S  t‘gzii&—  *re  "4r* -AStStt 

A,  55*.  540  4e  ;;m;ted as  chattels  may  be;  and  Aey  P*«^e,m 
» — Bunb.  135  except  that  of  descent,  ot  the  nature 

7,s°-£:  srsss.%-.  — .  °”shi" 

S^srsassss-^ l”  rrt 

personal  thing  sold,  mto  the  Wa^of  a  s.con  F.c  ^ 

“jKfe  55852*3?  w  » p;~"* 

Here,  me  comp  only  an  executory  contract 

or  title  at  law  ;  but,  »t  most,  on  y  ^  action) 

being  pursued  into  the 

haif  Am' the' wife,  by  ^jmpmience 

and  avarice  of  the  husband  has  probably  ^deprived 
of  the  intended  till  the  old  man  had 

;aW  the’ debtof t° couldnnmin it?got 

***** 

the  fate  which  the  law  has  decreed  him. 

It  is,  therefore,  decreed  and  ordered,  tha  thesaid 
decree  of  the  said  circuit  court  shall  be,  and  the  s, 
Webv  reversed^annulled  and  set  aside  ;  and  the  su 

remanded  to  the  court  from  whence  it  came,  wim  ire  - 

lions  to  dismiss  the  bill  of  the  complainants,  wuh  coSt^ 

but  without  prejudice  to  any  suit  at  law,  tv  nich  they, 
either  of  them,  may  think  proper  to 

death  of  Peter  Young,  against  his  persona La  PtW  the 
lives  ;  and  it  is  further  decreed  and  ordered,  mat  . 
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appellees  pay  to  the  appellants,  their  costs  in  this  behalf  Caldwell, 
expended*  Which  is  ordered  to  be  certified  to  said  &c*  rus 
court. ^  Myers  &  wife„ 

*  The  grounds  upon  which  fpecific  decrees,  in  cafes  relating  to  chattels, 
are  made,  will  be  found  in  I  Vern.  273 — 3  Pr.  Wras.  389 — 3  Ves.  jun.  70 
r-z  Ve?n.  394—3  Atk,  383—2  Br.  P.  C.  415— 1  Bac.  Ab.  107, 


ADAMS  vs.  BRADSHAW.* 


June  22  nd. 


Judge  Trimble,  delivered  the  following  opinion  of  The  writing 
the  court  : — The  plaintiff  in  error  alleges  there  is  error  declared  on, 
in  the  record  and  proceedings,  because,  forms  no  Partof 

“  1st.  The  writing  upon  which  the  action  is  founded,  [efs  oyeTis  ul 
is  erroneously  set  out  in  the  declaration,  as  a  writing  ob-  ken  or  it. 
ligatory,  containing  a  promise  to  pay  the  sum  therein  ,  SettIng  ffide 
expressed,  to  the  plaintiff-  '  “I 

The  defendant  in  the  action,  having  plead  a  payment  tering  the  plea 
without  demanding  oyer  of  the  writing,  it  must  he  taken  of  the  .defen" 
to  be  as  stated  in  the  declaration  ;  and  the  variance,  if  feT8 aVidecheot; 
one  really  existed,  between  the  declaration  and  the  wri-  fice  judgment, 
ting  copied  into  the  record,  cannot  be  assigned  as  error  The  omI.iTlon 
—See  Ralston ,  & c.  vs.  Love  and  Bass — -Fenwick  vs,  RP-  c“Eedn[“e  ?efttir„“ 
Ginnis— Painter  and  Casey  vs,  M’Ginnis — and  J\P-  afide  the  office 
Clelland,  &c.  vs.  Strong,  decided  this  term  (a),.  judgment, is  but 

The  declaration  here  sets  forth  a  writing  obligatory,  ^XrkT^nd 
sealed  by  the  party  ;  and  containing,  as  the  declaration  not  error.’ 
alleges,  an  acknowledgment  of  a  debt,  and  a  promise  to  Theomiffion 
pay,  Which  is  Sufficient.  to  enter  the  Ji- 

isut  even  it  we  could  consider  the  writing,  qf  which  formal,  not  er- 
oyer  has  not  been  requested,  as  a  part  of  the  record,  it  is  roneous- 
sufficiently  described,  and  set  out  according  to  its  legal  ^  ^  OI> 
effect  and  operation  ;  which  is  all  the  law  requires.  505,  \z2. 5 

u  2dly.  Upon  the  setting  aside  the  writ  of  inquiry, 
there  is  no  mention  made,  or  steps  taken  to  seraside  the 
office  judgment,  upon  which  the  writ  of  inquiry  had 
been  awarded  ;  without  which  step,  no  plea  to  the  ac¬ 
tion  could  be  regularly  filed  by  the  defendant.” 

The  record  states,  that  on  the  motion  of  the  defend¬ 
ant,  the  writ  of  inquiry  was  ordered  to  be  set  aside  ; 
and  thereupon,  the  defendant  pleaded  that  he  had  paid 
the  debt  in  the  declaration  mentioned  ;  and  he  concludes 
with  a  verification,  &c. 


*  .Abfent,  Edwards,  Gh.  I. 


SPRING  TERM,  1808. 


55  6 

Adams  After  these  proceedings,  the  office  judgment  must  be 
^  vs'  considered  as  virtually  set  aside.  The  defendant  has 
Bkapshava  been  let  in  t0  make  a  full  defence  by  plea;  so  that  the 

use  and  object  of  setting  aside  the  office  judgment,  has 
been  substantially  attained.  The  most  that  can  be  said, 
is,  that  the  record  is  informal,  owing  to  a  mere  clerical 
misprision  ;  which  no  way  affects  the  right  of  the  case, 
or  the  defence  ot  the  defendant.  After  a  full  defence, 
and  a  verdict  of  a  jury  upon  the  merits,  it  would  be  a 
gross  perversion  of  both  law  and.  justice,  to  reverse  the 
judgment  for  this  informality. 

u  3dly.  There  is  no  issue  joined  by  the  defendant  up¬ 
on  the  replication  filed  by  the  plaintiff  to  the  defendant  s 
plea.” 

To  the  plea  of  payment,  the  plaintiff  replies  that  the 
defendant  hath  not  paid  the  debt  in  the  declaration  men¬ 
tioned  ;  and  this,  he  prays  may  be  inquired  of  by  a  jury, 
&c.  Whereby  an  issue  is  fairly  tendered. 

An  issue  is  made  up  of  an  affirmation  on  the  one  side, 
and  a  negation  on  the  other.  Here,  the  defendant,  by 
his  plea,  says  he  hath  paid  the  debt — the  plaintiff,  by  his 
Morrijon's  ex'u  replication,  says  he  hath  not  paid  it  ;  so  that  the  issue 
•vs.  Hart,  ante  *5  substantially  formed.  The  adding  of  the  similiter ,  is 
35°’  but  form,  and  the  want  of  it  is  helped  after  verdict— 

Vide  1  Wash.  Rep.  363,  Brewer  vs.  Tarpley — 2  Wash. 
71,  Turberville  vs .  Self. 

The  other  errors  assigned,  relate  only  to  the  execu¬ 
tions  ;  and  therefore,  need  not  be  noticed.. 

Judgment  affirmed. 

Talbot ,  for  the  plaintiff  ;  Allen ,  for  the  defendant. 


yurt  22  hJ. 


BLACK,  See. 


os.  SUGG. 


Grand  jurors 
are  not  liabie  to 
an  aftion  for  a 
malicious  pro- 
lecurion,  for  in¬ 
form.!  ion  given 
by  them  t  •  their 
fei!  vv  jurors, 
on  w  ich  a  pre- 
lentm.nt  is 
founded. 


THIS  cause  was  argued  by  Talbot ,  for  the  appellants  ; 
and  by  Allen ,  for  the  appellee. 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court : — In  an  action  against  William  and  Andrew 
Black,  for  a  malicious  prosecution  of  Sugg,  for  hog-steal - 
me*,  the  declaration  sets  lorth  the  indictment,  as  iounci  a 
true  bill,  upon  the  information  of  the  said  defendants, 
who  were  of  the  grand  jury;  which  is  the  prosecution 
complained  of,  and  of  which,  the  said  Sugg  was  attei- 
wards  acquitted,  by  the  traverse  jury.  Upon  tne  plea 
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of  not  guilty,  the  plaintiff  had  judgment  for  I  SO  dollars,  Ela^>  &c” 
and  costs.  From  which  the  defendants  appealed.  Sv«*g. 

The  action  was  brought  against  the  appellants  for  in- 
formation  given  by  them,  as  grand  jurors,  to  their  fel¬ 
low  jurors,  upon  their  oaths  of  office.  Upon  general 
principles,  it  would  seem  that  the  persons  summoned, 
and  compelled  by  penalties,  to  serve  on  the  grand  in¬ 
quest,  and  by  oath  enjoined  to  make  diligent  inquiry  and 
true  presentment  ol  all  offences,  should  not  be  subject 
to  action  for  that  which  was  done  by  them  in  the  dis¬ 
charge  of  their  functions  :  and  the  statute  law  is  express, 
that  u  the  said  jurors  shall,  in  no  instance,  be  liable  to 
any  costs  or  suits,  inconsequence  of  such  presentments” 
—(Bradford’s  Ed.  L.  K.  p.  232,  ch.  85,  §  3).  It  was  ar¬ 
gued  that  this  provision  extended  only  to  the  courts  of 
quarter  sessions,  and  at  a  time  when  they  had  cognizance 
of  trespasses  and  misdemeanors,  which  were  of  such 
kind,  that  an  action  of  slander  could  not  have  been  sup¬ 
ported,  in  case  the  charge  had  been  made  by  an  indivi¬ 
dual  out  of  doors,  similar  to  the  information  given  by  the 
jurors  to  their  fellows  ;  that  the  provision  of  the  statute 
did  not  extend  to  the  circuit  courts. 

The  premises,  and  conclusion  of  the  argument,  are 
equally  founded  on  mistake.  The  provision  above  re¬ 
cited,  is  found  in  the  act  of  December  1/93,  amending 
the  acts  establishing  county  courts,  courts  of  quarter 
sessions,  and  a  court  of  oyer  and  terminer  (session  acts 
of  that  year,  ch.  1  §  2) — Siee  also,  the  original  act  of 
F792,  ch.  35,  §  6,  and  the  general  jurisdiction  of  the 
court  of  oyer  and  terminer,  §  13  &  14 — u  An  act  con¬ 
cerning  grand  juries,”  acts  of  1794,  ch.  17 — Act  of  1796, 
u  concerning  the  examination  and  trial  of  criminals, 
grand  juries,”  &e. — Bradford’s  Ed.  L.  K.  ch.  77,  §  23, 

24,  27,  38,  1 1,  61 — “  An  act  establishing  circuit  courts,” 

<j>  7,  2  Bradford,  p.  183. 

When  secrecy  constituted  a  part  of  the  oath  of  grand 
jurors,  they  were  secure  from  prosecutions  for  any  in- 
lormation  given  to  their  fellows. 

A  suit  against  one  who  had  been  of  the  grand  jury, 
which  found  an  indictment  or  presentment,  could  be 
supported  only  by  evidence  of  something  done  as  an  in¬ 
dividual,  out  of  doors  ;  one  of  the  jurors  could  not  have 
been  received  as  a  witness,  to  detail  the  conduct  or  in¬ 
formation  given  by  his  fellow,  in  violation  ot  the  oath  of 
secrecy. 
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Wc  find  in  the  first  act  which  requires' the  oath  of  se¬ 
crecy  to  be  omitted,  and  the  name  of  the  jurors  who  gave 
the  information  to  be  set  down  at  the  foot  of  the  pre¬ 
sentment,  a  provision  connected  with  the  others,  that  the 
said  jurors  should  In  no  instance  be  liable  to  any  costs  or 
suit,  in  consequence  of  such  presentment.  It  is  of  the 
highest  concern  to  the  community,  that  the  deliberations 
of  grand  jurors,  and  the  exercise  of  the  official  duties, 
should  be  free,  and  unawed  by  fear  of  suit  or  trouble  in 
consequence  thereof.  The  well-being  of  society  mate¬ 
rially  depends  upon  the  punctual  discharge  of  the  duties 
of  that  inquest. 

But  it  is  asked,  if  this  action  does  not  lie,  what  security 
has  an  individurd  for  his  personal  liberty  and  reputation, 
against  the  malice  or  persecution  of  those  who  may  he 
put  on  the  grand  jury  ? 

It  is  answered,  in  the  integrity  of  his  own  character  j 
the  respectability  of  the  persons  who  are  to  compose  the 
inquest ;  the  manner  in  which  they  are  to  be  selected ; 
their  oath  not  to  present  from  malice ,  hatred,  or  ill-will  ; 
and  moreover,  in  the  traverse  of  the  presentment,  which 
H  is  to  be  made  by  the  venire . 

The  old  writ  of  attaint,  fallen  long  since  into  disuse, 
provided  a  mode  of  punishing  the  petit  jury  for  a  false 
verdict ;  but  weknow  of  no  method,  either  obsolete  or  in 
use,  by  which  the  grand  inquest,  or  any  of  them,  can  be 
attainted  of  falsehood.  From  time  immemorial,  they 
have  been  considered  as  a  component  part  of  the  courts 
of  criminal  jurisdiction  ;  as  representing  the  whole  com¬ 
munity  ;  as  forming  a  barrier  against  licentiousness  in 
the  citizen  ;  and  unjust  vexation  by  government,  with¬ 
out  probable  cause.  The  important  services  required  at 
their  hands,  are  well  explained  in  the  oath  administer¬ 
ed.  1  he  free  discharge  of  these  duties,  unintimidated 
by  the  trouble  consequent,  upon  being  put  to  shew  the 
motives  and  probable  cause  by  which  the  individual  ju¬ 
rors  were  actuated,  is  of  higher  concern  to  the  commu¬ 
nity  at  large,  than  an  individual  inconvenience  which  may 
now  and  then  grow  out  of  this.,  branch  of  our  jurispru¬ 
dence. 

Wherefore,  it  is  the  opinion  of  this  court,  that  the  ac¬ 
tion,  as  stated  in  the  declaration  against  the  grand  jurors, 
whose  names  were  set  down,  not  as  prosecutors,  but  as 
informers,  according  to  the  duties  of  the  office,  is  no  t 
maintainable  by  law.-—— Judgment  reversed^ 


t 
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Black,  &c. 
•vs. 

Sugg, 
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BRADLEY  vs.  STEELE.* 


Judge  Trimble,  delivered  the  following  opinion  of 
the  court : — The  first  error  assigned,  is,  that  the  decla¬ 
ration  was  filed  before  the  return  day  of  the  writ ;  the 
writ  being  returnable  on  the  eighteenth  day  of  June,  and 
the  declaration  filed  on  the  June  rule  day,  which  is  on 

the  16th  day  of  the  month. 

It  is  extremely  doubtful,  whether  the  order  o*  the  cir¬ 
cuit  court,  fixing  the  rule  day  thereof,  can  be  brought  in¬ 
to,  or  considered  as  a  part  of  this  record,  so  as  to  enable 
this  court  judicially  to  take  notice  on  what  day  of  the 
month  the  rule  day  came.  We  strongly  incline  to  the 
opinion  that  it  cannot.  The  law  has  authorised  the  cir¬ 
cuit  courts  to  correct  the  steps  taken  in  the  office,  in  va¬ 
cation  ;  so  that  the  defendant  might,  and  we  think,  ought 
to  have  applied  to  that  court  to  make  the  correction,  it 
he  had  deemed  it  material.  He  might  then  have  given 
in  evidence,  the  general  order  establishing  the  rule 
davs  •  and  if  the  motion  had  been  overruled,  he  might 
have  excepted,  and  made  the  order  a  part  of  the  bill  of 
exceptions  ;  and,  in  that  way,  it  might  have  been 
made,  regularly,  a  part  of  the  record  in  this  suit.  1  hat 
not  having  been  done,  it  can  no  more  be  considered  a 
part  of  this  record,  than  the  record  of  another  suit, 
which  had  been  decided  in  the  same  court,  or  any  ox  the 
other  general  records  of  the  couit.  #  . 

But,  be  this  as  it  may,  we  are  clearly  of  opinion,  the 
objection  ought  not  to  be  deemed  fatal  upon  error ;  es¬ 
pecially,  as  the  common  order  was  not  taken  until  the 
July  rules,  and  after  the  defendant’s  appearance  to  the 

suit.  .  > 

The  second  assignment  of  error,  is,  4  That  a  common 

order  was  taken  at  the  July  rules,  against  defendant  and 
appearance  bail,  although  special  hail  had  been  entered 
at  the  June  term  ;  at  which  rules,  there  ought  Jo  have 
been  a  continuance,  or  at  most,  a  rule  to  pEad*  1 

These  steps  were  certainly  irregular  ;  and  it  the  de¬ 
fendant  had  applied  to  the  court  below,  as  he  ought  to 
have  done,  he  might  have  had  them  corrected  ;  or  it  that 
court  had  refused,  on  application,  he  might  here  obtain 
redress.  Or  if  the  plaintiff  had  proceeded  to  take  final 
Judgment  against  the  appearance  bail,  after  he  had  beep 

*  Abfent,  Edwarps,  Ch«  J. 
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Jute  22nd* 

It  fee  ms  that 
the  order  of 
court  fixing  the 
rule  days,  does 
not  form  a  part 
of  the  record  of 
a  caufe,  unlefs 
made  fo  by  bill 
of  exceptions. 

If  a  defen¬ 
dant  has  appear¬ 
ed  to  the  fuit 
below,  and  does 
not  objefl  to 
the  regularity  of 
the  fteps  on  the 
rules  in  that 
court,  he  can¬ 
not  afiign  it  for 
error  in  this 
court. 

Taking  an  of¬ 
fice  judgment 
againft  the  ap¬ 
pearance  bail, 
after  fpecial 
bail  is  entered, 
is  not  error,  if 
final  judgment 
be  not  taken  a- 
gainft  the  ap¬ 
pearance  bail. 
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BRAJstzV  released,,  upon  the  recordyby  the  regular  entry  of  special 

Steele.  hail,  the  judgment  must  have  been  reversed  on  behalf  of 
the  bail.  But  no  judgment  has  been  given  against  the 
appearance  bail  ;  for  the  final  judgment,  rendered  after 
the  execution  of  the  writ  of  inquiry,  is  against  the  de¬ 
fendant  only  :  whereby  all  irregularity,  as  to  the  bail,  is 
cured. ^ 

As  to  the  defendant,  he  having  appeared  to  the  action, 
was  bound  to  take  notice  of  the  steps  taken  against  him 
at  the  rules  ;  and  if  they  were  irregular,  to  applv  to  the 
court  below,  who  presides  over  its  own  rule  docket,  in 
the  first  instance,  for  redress.  Having  failed  to  do  so, 
he  has  waived  the  objection,  and  ought  not  to  be  permit¬ 
ted  to  make  it,  for  the  first  time,  in  an  appellate  court. 
Fo  listen  to  such  objections  in  this  court,  would,  in  ge¬ 
neral,  tend  only  to  delay,  and  the  perversion  of  justice  ; 
and  none,  but  those  who  have  been  negligent,  or  who 
have  lain  by,  seeking  an  opportunity  for  procrastination, 
can  be  injured  by  discountenancing  them.  They  ought, 
therefore,  to  be  disregarded,  or  considered  as  mere  in¬ 
formalities,  not  affecting  the  right  of  the  case.  The 
other  errors  assigned,  are  sufficiently  answered  by  the 
foregoing  observations. - Judgment  affirmed. 

iVicklijfe\  for  the  plaintiff ;  Allen ,  for  the  defendant, 

*  'Latham  vs.  Prather  Cy  Smiley ,  fpring  term  1S02,  S.  P.  Pr,  Dec.  144, 


June  find. 

Orders  of  court 
which  give  fur. 
£her  day  to  the 
parties,  require 
tome  urgent 
ieafon  and  fub  *■ 
ftantial  caufe,  to 
juftify  the  court 
in  fetting  them 
ajide,  and  trying 
the  caufe  in  the 
ab  fence -of  one 
party. 


TUN3TALL  vs.  BARBOUR.f 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court  : — A  bill  of  exceptions,  taken  by  the  defend¬ 
ant,  by  his  counsel,-  in  the  action  below,  states,  “  That  af¬ 
ter  the  cause  was  regularly  called  and  continued,  the  at¬ 
torney  for  the  plaintiff,  came  into  court,  and  moved  to 
set  aside  the  continuance,  and  try  the  cause  ;  alleging* 
that  owing  to  fatigue  from  riding,  and  being  indisposed, 
he  had  not  been  present  when  the  cause  was  called  ; 
whereupon,  the  court  set  aside  the  continuance,  and  a 
trial  was  had,  in  the  absence  of  the  defendant.” 

Orders  which  give  further  day  to  the  parties,  espe¬ 
cially  require  some  urgent  reason  and  substantial  cause 
to  be  assigned  for  setting  them  aside,  and  giving  final 
judgment  in  the  absence  of  one  of  the  parties.  To  listen, 

f  Abicnt,  Edwards,  Ch.  J. 
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Firing  term,  isos. 

wTth  indulgence,  to  such  applications,  would  tend  to  de-  Tcn stale 
feat  thejusti.ee  of  judicial  proceedings,  by  opening  anea-  g arbou* 
sy  avenue  to  the  procurement  of  decisions  ex  parte,  by 
surprize,  and  lying  in  wait.  If  this  continuance  had 
been  by  irregularity,  or  mistake  ;  or  if  the  defendant  had 
been  in  court,  and  could  have  urged  nothing  against  re¬ 
scinding  the  order  of  continuance,  and  going  to  trial,  the 
proceeding  might  have  been  unexceptionable.  The  de¬ 
fendant  had  not  pleaded,  nor  had  he  appeared,  in  strict¬ 
ness  ;  but  he  had  a  right  to  appear,  at  any  time,  and 
plead,  before  the  writ  of  inquiry  was  executed  ;  or  to  be 
heard  in  mitigation  of  damages.  We  cannot  but  know, 
that  the  practice  is  general,  for  the  defendant  to  appear 
and  make  defence  at  the  calling  of  the  cause  in  court. 

Few  issues  are  made  up  on  the  rules  ;  because  the  clerk 
cannot  plead  for  the  parties,  without  special  instructions  ; 
arid  the  organisation  of  the  courts,  together  with  the 
course  of  practice  in  this  country,  renders  the  regular  at¬ 
tendance  of  tnfe  attornies,  at  the  rules  in  the  office,  im¬ 
practicable. 

We  should  regret  to  see  regulations,  which  are  in¬ 
tended  to  secure  fair  and  impartial  trials,  abused,  ancl 
converted  to  the  purposes  of  mere  delay,  so  nearly  allied 
to  a  denial  of  justice  :  but  we  cannot  know  whether  the 
defendant  had,  or  had  not,  a  serious  defence.  A  gene- 
ral  rule  must  not  be  made  to  yield  to  an  individual  case, 
which  falls  within  no  just  exception  to  the  rule. 

It  is,  therefore,  considered  by  the  court,  that  the  judg¬ 
ment  aforesaid  be  reversed,  set  aside,  and  annulled  5 
that  the  cause  be  remanded  to  the  general  court,  there 
to  be  placed  on  the  court  docket  for  trial  ;  that  the  writ 
of  inquiry  may  be  executed,  unless  the  said  defendant 
in  that  court,  shall,  in  due  time ,  appear ,  and  make  de¬ 
fence.  Which  is  ordered  to  be  certified  to  said  court. 

And  it  is  further  considered,  that  the  plaintiff  in  this 
court,  have,  and  recover  of  the  defendant,  his,  the  said 
plaintiff’s,  costs  in  this  behalf  expended. 

Alien ,  for  the  plaintiff ;  Lifted,  for  the  defendant. 


NEYFONG  vs.  WELLS.*- 
Judge  Trimble,  delivered  the  following  opinion  of  A  bond  fet 
the  court  1— -The  writ  and  declaration  are  in  the  name  of  she  conveyance 

*  .Abfent,  Edwards,  Ch.  J. 
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N  E  Y  F  ON  G 
•VS, 

Wells. 

of  land,  is  as¬ 
signable. 

Suit  cannot 
be  maintained 
in  the  name  of 
the  aflignor  of 
a  paper  negoti¬ 
able  by  lavr, 
after  he  hath 
afiigned  it — 
Chitty  on  bills, 
nS — 12  Mod. 
393—1  Salk. 
326. 

(a)  1  Ses.  of 
1798,  ch.  27, 
p.  6c. 


( b )  Ante  8. 


(c)  A£ls  of 
*796'7>  P-  3Z* 


Wells,  who  sues  to  the  use  of  the  administrators  of  Tra¬ 
vis.  The  writing  declared  on,  is  a  bond,  with  condi¬ 
tion  for  the  conveyance  of  a  tract  of  land.  The  declara¬ 
tion  sets  forth  an  assignment,  made  before  the  commence¬ 
ment  of  the  action,  by  Wells,  the  obligee,  to  Travis. 
Judgment  was  given  in  the  action  in  favor  of  the  plain¬ 
tiff  below,  and  the  defendant  has  prosecuted  this  writ  of 
error. 

The  first  and  principal  question,  is,  was  the  action  on 
this  covenant,  for  the  conveyance  of  uina,  sustainable  in 
the  name  of  the  assignor,  to  the  use  of  the  assignee  ? 

If  this  obligation  is  not  within  the  act  of  1798,  permit¬ 
ting  the  assignments  of  writings  (#),  then,  the  action  was, 
without  doubt,  well  brought  in  the  name  of  the  assiguoi. 
But  if  the  obligation  was  within  the  provisions  of  that 
statute,  then  the  question  occurs,  whether  the  plaintiff 
had  any  right  to  sue,  alter  he  had  passed  away  his  inte¬ 
rest  in  the  obligation,  according  to  law  ? 

The  statute  declares,  that  all  bonds,  bills,  and  pro¬ 
missory  notes,  whether  for  money  or  propei  ty^  shall  be 
assignable  ;  and  it  shall  and  may  he  lawful  for  the  as¬ 
signee  of  any  such  bond,  bill,  or  note,  to  sue  for  the  same, 
in  the  same  manner  the  original  obligee  or  payee  might 
or  could  do. 

That  obligations  for  the  conveyance  of  land,  are  as¬ 
signable  by  virtue  of  the  statute,  was  decided  in  the  case 
of  Conn  vs.  Jones,  April  term  1805(6).  Property  is 
nomen  generalissimnm ,  including  every  visible  subject  of 
ownership  ;  and  although,  upon  comparing  the  act  of 
1798,  with  that  of  1796(c),  some  doubt  remains,  whe¬ 
ther  the  legislative  intention,  in  enacting  the  statute  of 
1798,  extended  beyond  bonds  for  personal  property, 
passing  by  delivery  ;  vet,  that  the  construction  should 
be  settled ,  is  of  more  importance,  than  what  that  con¬ 
struction  shall  be.  The  construction  given  by  the  deci¬ 
sion  Of  Conn  vs.  Jones ,  upon  solemn  argument,  appears 
best  adapted  to  the  situation  of  our  country,  and  will  not 
be  now  disturbed. 

Upon  general  principles,  it  seems  that  the  plaintiff  at 
law  ought  to  show  a  right,  or  title,  or  some  property  in 
the  thing  sued  for.  In  respect  to  bonds,  it  seems  well 
settled,  that  one  who  has  a  bare  equitable  interest  by  as¬ 
signment,  cannot  maintain  an  action  in  his  own  name  j 
the  legal  right  and  ownership  being  in  another  1  Dal- 


SPRING  TERM,  1808, 

las  268,  Guthrie ,  assignee ,  sis.  White ,  decided  by  the  su- 
pieme  court  of  Pennsylvania — - Cummings ,  assignee ,  t>,?. 
Lynn,  ibid  ^^-—Henderson  vs,  Hopburn,  2  Call  232. 
In  the  ease  of  Winchester  vs,  Hackley ,  2  Cranch  342, 
the  motion  was,  to  instruct  the  jury  that  if  the  balance  of 
the  account  upon  which  the  suit  was  brought,  had  been 
transfered  to  Richard  S.  Hackley,  and  Co.  it  was  not  a 
subsisting  debt  front  the  defendant  to  the  plaintiff  alone, 
at  the  commencement  of  the  suit.  But  the  circuit  court 
overruled  the  motion  ;  being  of  opinion,  that  although 
the  debt  was  assigned,  in  equity ,  to  Hackley,  and  Co. 
yet  the  suit  was  maintainable  for  their  benefit,  in  the 
name  of  Richard  S.  Hackley,  with  whom  the  account 
was  contracted. 

This  decision,  upon  appeal  to  the  supreme  court  of 
the  U  nited  States,  was  affirmed.  But  what  if  the  assign¬ 
ment  had  been  of  a  bond,  where  the  transfer  would  have 
been  complete,  at  lazv  ;  and  not  of  an  account,  which  was 
assignable  in  equity  only.  The  special  reason  given  for 
overruling  the  motion,  seems  very  strongly  to  imply, 
that  in  such  case  the  decision  would  have  been  different.* 

If  in  the  case  of  an  assignment,  not  permitted  or  exe¬ 
cuted  by  the  statute,  so  as  to  transfer  the  legal  right  to 
the  assignee,  in  the  thing  assigned,  the  suit  must  be 
brought  in  the  name  of  the  assignor  ;  because  the  legal 
right  is  in  him,  notwithstanding  the  equitable  right  is  in 
the  assignee  ;  it  seems  to  follow,  a  fortiori,  that  the  as¬ 
signor,  who  has  neither  the  legal  nor  equitable  owner¬ 
ship  in  the  thing  assigned,  cannot  maintain  an  action  up-k 
on  such  assigned  instrument.  The  ownership  of  the 
obligee,  of  an  instrument  assignable  and  negotiable  by 
the  statute,  is  gone  by  the  assignment,  and  transfered  to 
the  assignee.  The  assignor  is  no  trustee  to  the  use  of 
the  assignee  ;  he  has  nothing  to  hold  for  the  use  of  ano¬ 
ther  ;  the  assignee  has  the  complete,  legal  and  equitable 
ownership,  which  can  be  transfered  or  re-assigned,  only, 
by  another  assignment,  or  by  cancelling  the  first.  The 
statute  creates  a  privity  of  contract  between  the  obligor 
and  assignee,  as  complete  as  that  which  existed  between 
obligor  and  obligee  ;  saving  all  discounts  against  the  as-  - 
signor,  before  the  obligor  has  notice  of  the  assignment. 
The  assignor,  then,  who  sets  out  an  assignment  made  to 
another,  shews  a  clear  want  of  right  in  himself,  to  uphold 
his  suit  ;  and  his  naming  himself  as  trustee,  cannot  help. 


2>S3 

Neyfong 

•vs. 

Wells. 
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Neyfonc  He  is  no  trustee,  unless  he  should  have  received  of  the 
innocent  obligor,  without  notice,  the  contents  ot  the  bond 
Wll“*  or  note  assigned.  We  would  not  be  understood  as  hav¬ 
ing  an  allusion  to  an'  assignment  of  a  part  only,  ot  an 
entire  and  indivisible  contract ;  or  to  a  defective  assign¬ 
ment,  where  the  assignor  has  not  pretended  to  part  with 
the  whole  of  his  interest ;  or  if  he  intended  it,  has  not 
sufficiently  evidenced  that  intention  :  such  assignments, 
or  attempt  at  assignment,  might  create  a  trust  inequity, 
but  could  not  affect  the  right  of  action  at  law. 

It  may  be  said  that  the  words  of  the  statute  are  not 
compulsory,  but  only  permissive  ;  that  the  assignee  may 
;  sue  in  his  own  name.  But  the  statute  does  not  say  that 

the  assignor  may  nevertheless  sue  in  his  own  name  ;  and 
therefore,  the  general  principle  applies,  that  he  who 
sues,  must  have  right.  It  is  not  enough,  that  the  de¬ 
fendant  is  in  the  wrong  ;  that  wrong  must  be  to  the  in¬ 
jury  of  the  plaintiff. 

We  cannot  perceive  that  any  mischief  can  result  from 
requiring  the  real  owner  to  bring  his  suit,  and  stand 
bound  for  the  consequences.  But  great  frauds  and  in¬ 
convenience  must  result  from  the  introduction  of  a  mere 
nominal  plaintiff,  who  may,  or  may  not  be  responsible 
for  costs,  and  yet  protect  the  real  plaintiff  from  paying 
the  several  officers  of  the  courts  of  justice,  and  in  fact, 
lay  the  foundation  for  the  circulation  of  bonds  and  notes, 
payable  to  bearer,  by  introducing  the  name  of  a  fictitious 
payee,  who  shall  sue  to  the  use  of  the  last  holder  of  the 

It  seems  to  the  court,  that  the  assignor  of  a  bond,  ne¬ 
gotiable  by  the  statute,  is  not  competent  to  sue  in  his 
own  name,  to  the  use  of  the  assignee. 

1  Judgment  reversed. 

Allen ,  for  the  plaintiff. 


June  2  yd. 

A  fecurity  in 
a  replevin  bond 
is  entitled  to  the 
Nummary  reme¬ 
dy  by  motion  a- 
gainft  his  prin- 


DORSEY  vs.  BEALL.* 

Judge  Trimble,  delivered  the  following  opinion  of 
the  court  Beall  gave  notice  to  Dorsey,  of  an  intend¬ 
ed  motion  against  him,  to  recover  money,  paid  as  his  se- 
curity  in  a  replevin  bond,  whereon  an  execution  issued-, 
as  is  recited,  “  in  the  name  of  Thomas  Simpson’s  ad- 

•*  Abfeat,  Edwards,  Ch.  J» 
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jn.oistrators,  &c.”  The  court  gave  Beall  judgment  for  D“S_1Y 
the  amount  paid  by  him,  with  interest  until  re-paid.  Beall. 
The  propriety  of  this  summary  remedy  ;  the  judgment 
for  interest ;  and  the  sufficiency  of  the  notice  j  are 
questioned,  upon  this  writ  of  error.  In  that  mode 

The  remedy  is  given  by  the  statute,  as  follows  :  “  In  of  proceeding, it 

all  cases  where  judgment  hath  been,  or  shall  hereafter  be  *'« 

entered  up,  in  any  of  the  courts  of  record  within  this  jntereft  on  the 
commonwealth,  against  any  person  or  persons,  or  secu-  fum  paid, 
rities,  their  heirs,  executors,  or  administrators,  upon  any 
note,  bill,  bond ,  or  obligation ,  and  the  amount  of  such  common  intent, 
judgment,  or  any  part  thereof,  hath  been  paid  or  dis-  it  b  Sufficient, 
charged  by  such  security  or  securities,  his,  or  her,  or  f  ^  fu"co|n 
their  heirs,  executors,  or  administrators,  it  shall  ^-ricl  which  the  plain- 
may  be  lawful  for  such  security  or  securities,  his,  or  tiff  in  the  mo. 
her,  or  their  executors,  or  administrators,  to  obtain  judg- 
ment,  by  motion,  against  such  principal  obligoi  01  obli-  part  0j  the  re„ 
gors,  his,  or  her,  or  their  heirs,  executors,  or  adminis-  cord  of  the  mo. 
trators,  or  assigns,  for  th  a  full  amount ■  of  what  shall  have  f“nbybiu 
been  paid  by  the  said  security  or  securities,  e*c.  0f  exceptions, 

anv  court  where  such  judgment  may  have  been  entered 

o  (d)  1  bes‘0f 

tip,  &C.  .  1798,  ch.  Z2, 

The  4th  section  of  the  act,  declares,  that  no  security  §  x>  p,  37. 

shall  be  suffered  to  confess  judgment,  so  as  to  distress 
his,  or  her,  or  their  principal  or  principals,  if  such  prin¬ 
cipal  or  principals  will  enter  him  or  themselves  detendant 
or  defendants  to  the  suit,  and  tender  to  the -securities  or 
security,  other  good  and  sufficient  collateral  security,  to 
be  approved  of  by  the  court  before  whom  the  suit  shall 
be  depending  ;  and  requires  ten  days  previous  notice 
the  motion.  ' 

1  A  replevin  bond  is  considered  as  a  judgment  of  that 
court  by  virtue  of  whose  process  it  is  taken,  i  he  law 
declares  that  it  shall  have  the  force  of  a  judgment,  and 
tli at  execution  shall  issue  thereon.  It  it  had  rested,  on 
the  first  section  alone,  but  little  doubt  could  have  been 
entertained,  in  as  much  as  these  replevin  bonds  are  obli¬ 
gations,  given  in  pais  ;  and  when  returned  into  tne  ci¬ 
lice  of  the  clerk  of  the  court,  are,  by  law,  considered  as 
judgments.  But  the  fourth  section  speaks  of  comession 
of  judgment  by  the  security,  which  cannot  well  appl}  to 
securities  in  replevin  bonds.  However,  it  must  be 
marked,  that  there  are  other  cases  provided  for  by  the  act, 

\6  which  confession  of  judgments  will  apply,  and  those 
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expressions  of  the  section  can  be  satisfied  by  rendering, 
and  applying  thereto  those  other  cases. 

Thus  the  general  expressions  in  one  section,  will  not 
be  restrained  by  those  in  another  section,  when  both 
may  well  stand  together,  reddenda  singula  singulis. 

It  may  be  farther  remarked,  that  this  act  was  re-enac¬ 
ted  from  a  statutary  provision,  formerly  in  being,  when 
motions  were  required  on  replevin  bonds,  Upon  notice 
to  be  given  to  the  obligors,  and  upon  such  motions  or 
bonds,  a  confession  of  judgment  might  well  have  been 
made. 

We  are,  therefore,  of  opinion,  that  such  securities  are 
within  the  expressions  of  the  statute,  as  also,  they  are 
without  doubt  within  the  reason  and  equity  of  it. 

1  he  statute  does  not  authorise  the  court,  upon  the  mo¬ 
tion,  to  go  farther  than  the  full  amount  of  what  shall  have 
been  paid  by  the  security.  Interest  upon  that  amount, 
is  but  an  incident  which  may,  or  may  not  be  given,  with¬ 
out  impeachment  of  the  justice  of  the  act  which  should, 
give  or  withhold  it.  It  is  given  by  way  of  damages  for 
the  detention  of  the  principal,  and  is  governed  by  cir¬ 
cumstances.  These  may  be  considered  by  the  court  for 
the  purpose  of  mitigating  the  interest,  where  the  law, 
but  for  those  circumstances,  has  given  it ;  but  not  for 
the  purpose  of  giving  interest  where  the  law  has  not  gi¬ 
ven  it.  d  he  statute  provided  for  cases  like  the  present, 
does  not  authorise  the  court  to  give  the  interest  upon 
motion.  .  Herewith  agrees  the  decision  in  Redding  vs. 
Holton ,  in  this  court,  October  1806. 

The  notice,  upon  its  face,  is  good  to  a  common  intent, 
to  apprize  the  party  of  the  claim  against  him,  and  of  the 
time  at  which  the  motion  was  intended.  This  we  think 
is  ail  that  is  necessary  in  notices. 

If  the  mover  made  out  his  case  by  evidence,  comporting 
with  the  notice,  he  was  entitled  to  judgment,  unless  the 
defendant  therein  shewed  cause  against  it. 

The  objection  to  the  notice,  is  predicated  upon  a  va¬ 
riance  between  the  recital  of  the  execution  on  the  notice, 
and  that  given  in  evidence.  But  there  is  nothing  be-' 
longing  to  the  record  of  the  case,  to  shew  that  the  evi¬ 
dence  offered,  did  not  comport  with  the  notice.  The  pro¬ 
ceedings  in  the  suit,  by  Simpson’s  executors ,  against 
Dorsey,  although  certified  by  the  clerk  with  the  record 
of  the  motion,  cannot  be  regarded  as  a  ’component  part 
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of  that  record.  That  suit  is  not  engrafted  upon  the  mo¬ 
tion,  as  a  part  of  the  evidence  offered,  or  otherwise  ; 
the  evidence  upon  which  the  mover  had  judgment,  is  not 
spread  upon  the  record,  by  exceptions  taken  to  it,  or  to 
any  part  of  it.  We  cannot,  therefore,  notice  the  pro¬ 
ceedings  or  record  of  the  suit,  Simpson’s  executors 
against  Dorsey  and  Beall,  any  more  than  we  could  no¬ 
tice  a  deposition,  or  other  evidence,  which  a  clerk  should, 
by  inadvertence,  or  officiously,  certify  in  an  action  at 
common  law. 

It  is,  therefore,  considered  by  the  court,  that  there  is 
error  in  the  judgment  of  the  said  circuit  court,  in  giving 
interest  on  the  amount  paid  by  Beall.  For  that  cause, 
the  said  judgment  is  reversed,  set  aside,  and  annulled  ; 
the  cause  is  remanded  to  the  said  court,  for  new  pro¬ 
ceedings  to  be  had  therein,  not  inconsistent  with  this  c- 
pinion.  Which  is  ordered  to  be  certified  to  the  said 
circuit  court.  And  that  the  plaintiff  here,  recover  his 
costs,  &c. 

Allen  %  for  the  plaintiff;  Rowan ,  for  the  defendant. 


Dorsey 

•vs. 

Beall. 


ESTILL  AND  OTHERS  VS,  HART’S  HEIRS. 

HART’S  heirs,  devisees,  and  representatives,  exhi¬ 
bited  their  bill  against  sundry  persons,  who  claimed  un¬ 
der  elder  legal  titles,  obtained  upon  entries  and  surveys 
conflicting  with  the  claims  of  their  ancestor,  Nathaniel 
Hart,  deceased. 

The  claims  set  up  as  the  foundation  of  their  equity, 
are,  a  settlement  of  400  acres,  granted  to  their  said  an¬ 
cestor,  for  improvin  g  and  raising  a  crop  of  corn,  u  Lying 
on  a  branch  of  Silver  creek,  on  Rooneys  old  trace ,  joining 
Squire  Boone’s  Stockfield  tract  ;  including  said  im¬ 
provement,  and  the  pre-emption  of  1000  acres  adjoin- 
mg.’ 

The  settlement  right  was  entered  with  the  surveyor* 
on  the  19th  of  February  1780 — “  Lying  on  a  branch  of 
Silver  creek,  on  Boone's  old  trace ,  joining  Squire  Boone’s 
Stockfield  tract.” 

The  pre-emption  was  entered  on  the  24th  of  May 
1 782 — u  Lying  on  oneoi  the  head  branches  of  Silver  creek, 
to  adjoin  his  settlement  on  the  east  side ,  and  to  extend 
up  the  branch,  on  both  sides  thereof,  for  quantity.”  - 


After  an  entry 

has  been  once 
furveyed, &  the 
furvey  record¬ 
ed,  the  warrant 
merges  in  the 
furvey  ;  and  a 
fecond,  or  re- 
furvey,  is  ille¬ 
gal. 

The  infancy 
of  the  owner  of 
the  entry, when 
furveyed,  dees 
not  alter  the 
cafe. 

If  the  fivft  fur¬ 
vey  were  frau¬ 
dulently  mifdi- 
redted  by  an  a- 
gent  of  the  pro¬ 
prietor, it  would 
not  alter  the 
cafe. 

Eut  if  the 
perfon  comrait- 
ing  the  fraud 
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EsTtn.,,  The  connected  plat  presented  the  branch  here  called 

H  heirs  i°r?  running  nearly  from  north  to  south,  and  passing  a 
small  distance  east  from  the  land  covered  by  the  settle- 
had  apcropria-  ment,  as  directed  to  be  surveyed  by  the  court. 

“  Nathaniel  Hart  died  in  1782,  having  first  duly  pub- 

might  affe£t  bis  lished  his  last  will  and  testament,  which  has  been  ad- 
title,  and  that  of  fitted  to  record,  as  fully  proved.  By  this,  the  testator 

und^rThm/lvith  Appoints  his  widow,  his  sons,  Simpson  and  Nathaniel1, 
Notice.  ’  and  his  brothers,  David  and  Thomas,  “  executors  and 
A  furvey  va-  overseers  of  his  last  will  and  testament.”  “  The  execu- 
entry^Tn^6  tors  are  authorised  to  sell  off,  as  soon  as  they  think  lit,  so 
void,’ but  void,  much  of  the  real  and  personal. estate,  as  Shall  be  suffi¬ 
ce*  dent  to  pay  off  all  just  debts,”  and  “  all  the  expenses 

tlotCZl:  that  shall  be  necessary,  towards  the  surveying  the  seve- 
ing  and  improv- ral  tracts  of  land.”  The  testator  requested  his  execu- 
ing,  is  fuperior  tors  to  gjVg  t0  eac]1  0f  his  nine  children,  as  they  come  of 

&  pre-emption  agc->  or  Marry,  a  negro,  horse  and  saddle,  bed  and  fur- 
for  a  village  nittire,  “and  a  good  tract  of  land,  not  to  exceed  1000 
right.  acres.”  Then  he  says,  u  And  I  leave  ail  my  children  ua- 

Iand^  be^pmved  der  tuition  and  care  of  My  beloved  wife  ;  to  be  edu- 
to  be  notorious,  cated  according  to  their  several  circumstances  ;  for 
it  muft  be  in-  ^vhicH,  and  other  purposes,  I  lend  to  my  said  wife,  all 
b-undarj-ouid  t^ie  residue  of  nly  real  and  personal  estate,  during  her 
be  found,  on  a  life,  or  widowhood  ;  and  at  her  death,  or  marriage,  my 
reafonabie  will  and  desire  is,  that  all  my  estate,  both  real  and  per- 
C  Dhedtions  for  sonal,  be  equally  divided  amongst  my  said  nine  children.” 
furveying  an  en.  In  1784,  the  widow  employed  the  surveyor  to  survey 
try  which  calls  ^g  entries  ill  question,  and  u  sent  for  Daniel  Boone,  to 

jea-and-oina*  shew  the  said  settlement  and  pre-emption.”  In  Janua- 
oother  furvey.  ry,  of  that  year,  surveys  wrere  executed,  by  Boone’s  di- 
Directions  for  rections  .  and  \n  June,  of  the  same  year,  these  surveys 

try  which3 cam  were  registered  ;  but  ho  grants  issued  thereon,  for  want 
toadjoin  a  fmall  of  the  names  of  the  heirs  oi  Nathaniel  N  art,  for  whom 
one,  and  run  up  surveys  purported  to  have  been  made. 

near  to  the  o-  Boone,  by  virtue  of  an  entry  m  his  own  name,  pro- 
therentry.  cured  a  patent  for. the  land  adjoining  these  surveys, 
void Hfo—Ce^  In  June  1798,  Nathaniel  Hart,  then  the  only  acting 
tainty—  Ua~er  executor,  caused  re-survevs  to  be  made,  which  covered 
The  rule  laid  part  of  the  land  patented  to  Boone  ;  upon  which,  grants 
down  lor  grant-  j-^yg  jSSuej  to  the  said  complainants,  the  devisees,  heirs, 

the r  cafe*  ma-e  and  representatives,  of  Nathaniel  Hart,  deceased, 
cut  is  not  en-  It  was  agreed,  that  a  At  the  time  the  first  surveys,  and 
tirdy  as  claim-  Until  the  [ast  surveys  were  executed,  a  . part  of  the  heirs 
et<*  of  Nathaniel  Hart,  deceased,  were  infants,  under  the  age 
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■of  twenty-one  ;  that  Simpson  Hart,  the  eldest  sorq  died 
in  1786,  having  acquired  a  lawful  age  ;  that  Nathaniel 
Hart,juit.  the  eldest  living  son,  arrived  at  lawful  age  on 
the  30th  September  1791. V 

The  circuit  court  were  of  opinion,  that  the  complain- 
ants  had  a. right  to  re -survey  the  entries  of  their  ances¬ 
tor  ;  that  the  surveys  executed  in  1798,  were  conforma¬ 
ble  to  the  entries  ,*  and  that  these  entries  and  surveys, 
gave  the  complainants  the  superior  equitable  title  to  the 
lands  in  controversy,  and  entered  an  interlocutory  de¬ 
cree  accordingly ;  from  which,  by  consent,  the  defen¬ 
dants  appealed  to  this  court. 

This  cause  w$s  argued  by  Hughes,  for  the  appellants  ; 
and  by  Clay  and  Allen ,  for  the  appellees. 

The  positions  taken  in  argument,  by  Hughes ,  are  so 
(ully  embraced  by  the  opinion  of  the  court,  that  it  is 
deemed  unnecessary  to  insert  them.  So  much  of  the 
argument  for  the  appellees  as  related  to  their  right  to 
make  a  re-survey,  was  as  follows  : 

Clay,  for  the  appellees.-— By  the  laws  of  Virginia,  pri¬ 
cer  to  1779,  relating  to  land  claims,  a  warrant  was  a  suffi¬ 
cient  authority  to  a  surveyor  to  make  a  survey,  and  en¬ 
tries  were  not  required.  Since  1779,  warrants  are  re¬ 
quired  to  be  entered,  and  give  no  authority  to  make  a 
survey  until  entered.  It  is,  therefore,  the  entry  which 
gives  the  authority.  The  warrant  is  merged  in  it ;  and 
the  authority  derived  under  the  entry,  is  to  make  a  sur¬ 
vey  in  pursuance  of  the  entry  ;  not  to  survey  generally . 
A  survey  made;  but  not  in  pursuance  of  the  entry,  is  a 
mere  nullity.  , 

The  supreme  court  of  the  United  States,  decided,  in 
the  case  of  Mason  vs,  Wilson  (zz),  that  such  survey  con¬ 
veyed  no  right  to  the  land,  and  was  not  an  appropria¬ 
tion.  This  court,  in  the  case  of  Greenup  and  Keene  vs. 
Kenton  and  Frazier  (&),  decided,  that  a  patent  did  ap¬ 
propriate  land  ;  and,  in  the  case  of  Bradford  vs*  Pat¬ 
terson  (c),  that  neither  the  registry  nor  any  intermediate 
act  between  the  entry  and  patent,  gave  validity  to  a  sur¬ 
vey,  variant  from  the  entry  ;  or,  in  other  words,  appro¬ 
priated  land.  Such  a  survey,  is,  therefore,  without  au¬ 
thority  of  validity.  It  is  a  void  attempt  at  executing  a 
power.*  and  cannot  hinder  a  proper  execution  of  the  pow¬ 
er.  No  matter  how  far  the  steps  toward  procuring  the 
patent  may  have  gone,  if  the  patent  has  not  issued,  it 


BsTILt,  &C» 
VS, 

H art’s  h&irs. 


May  iitb. 


(a)  i  Cranck 
45» 

{b)  Ante  \it 
(r)  Ante  joi. 


SPRING  TERM,  1808. 


570 

Estill,  &c« 

V5. 

Hart’s  heirs. 

(a)  Pr.  Dec. 
82, 


cannot  destroy  the  right  of  properly  executing  the  powd¬ 


er  given  by  the  entry. 

It  is  true,  that  the  court,  in  the  case  of  Jones's  heirs  vs. 
Taylor's  heirs ,  &?c.  (tf),  decided,  that  the  surveyor  should 
have  the  warrant,  as  his  authority,  when  he  made  the 
survey  ;  and  in  this  case,  the  warrant  was  in  the  regis¬ 
ter^  office,  at  the  time  our  last  survey  was  made.  But 
that  case  is  clearly  distinguishable  from  this.  That  was 
a  survey,  made  prior  to  1779  ;  when  the  warrant,  and 
the  warrant  only,  gave  the  right  to  survey.  Ours  was  a 
survey,  made  under  the  acts  of  1779,  under  the  authori¬ 
ty  of  the  entry  which  remained  in  the  books  uncomplied 
with  ;  and  after  the  warrant  had  been  properly  deposit¬ 
ed  with  the  surveyor,  and  then  was  transferred  into  the 
hands  of  the  officer  designated  by  the  law  for  the  final 
reception  of  it,  for  the  purpose  of  perfecting  the  claim  to 
the  land. 

It  has  been  every  day’s  practice,  for  the  principal  sur¬ 
veyor,  when  his  deputy  has  returned  to  him  a  plat  and 
certificate,  if  he  finds  it  defective,  or  the  survey  not  made 
conformable  to  law,  or  so  erroneous  that  the  courses  will 


not  fruit? or  the  like,  to  send  it  back  and  have  a  new  sur¬ 
vey  made.  The  propriety  of  this  proceeding  has  never 
been  questioned. 

If  the  surveyor  have  the  power  thus  to  correct  his 
mistakes  of  admeasurement,  &c.  there  is  the  same  rea¬ 
son  for  his  correcting  his  mistakes  in  giving  form  to  the 
survey,  or  a  construction  to  the  entry.  That  the  mis¬ 
takes  I  have  mentioned  are  corrected  before  the  plat  and 
certificate  is  admitted  to  record,  and  what  I  contend  for 
is  afterwards,  can  make  no  difference  according  to  the 
principle  of  the  decisions  I  have  cited ;  for  neither  record¬ 
ing  nor  registering  give  aright  to  the  land  surveyed. 

But  if  there  could  be  doubts,  as  to  the  right  of  an  adult 
to  make  a  re-survey,  there  can  be  none  as  to  the  rights 
of  these  infants.  If  an  act  be  done  for  infants,  it  will 
bind  them,  if  for  their  benefit ;  but  it  will  not,  if  it  be  not 
for  their  benefit.  The  erroneous  survey  of  1784,  was 
not  for  their  benefit ;  and  therefore,  cannot  bind  them. 
They  had  a  right  to  avoid  what  was  thus  improperly 
done  in  their  names.  The  executors,  if  under  the  will 
they  had  a  right  to  have  surveys  made,  it  must  have 
been  to  make  legal  surveys,  or  surveys  in  conformity  to 
the  entries  j  not  surveys  which  would  destroy  their  - 
claims. 
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Mrs.  Hart  had  only  a  life  estate  in  the  lands,  and  Estilz^&c. 
could  not  do  an  act  which  would  bind  the  inheritance,  h ar T’s'heirs ■> 
She  could  not  direct  the  surveying,  without  the  assent 
and  concurrence  of  the  guardians  of  the  infants  ;  which 
it  does  not  appear  was  obtained.  This  survey  was, 
therefore,  without  the  authority,  in  fact,  of  the  persons 
entitled  to  the  land  ;  and,  on  this, account,  also,  not  bind - 
«ig. 

Edwards,  Ch.  J.  delivered  the  opinion  of  the  court.  ju!y  ird. 
After  a  statement  of  the  case,  he  proceeded : — -Several 
questions  have  been  made  in  the  argument  of  this  cause  : 

First— After  the  surveys  had  been  recorded,  and  re¬ 
gistered,  were  the  re-surveys  permissible,  and  warrant¬ 
ed  by  law  ? 

The  second  question  involved  the  validity  of  Hart?s 
entries,  and  the  manner  in  which  they  should  be  surveyed. 

The  third  question  respected  the  relative  dignity,  and 
merits  of  the  claims  put  in  issue  between  the  appellants 
and  appellees. 

For  the  appellees,  it  was  argued,  that  they  had  a  right 
to  re-survey — 1st,  Upon  general  principles— 2ndly,  Be-, 
cause  of  their  infancy  at  the  time  the  first  surveys  were 
executed— 3rdly,  Because  of  the  fraud  of  Daniel  Boone, 
in  misdirecting  the  surveys,  for  the  purpose  of  saving  his 
own  claim— 4th,  That  the  re-survey  shall  hold,  at  least, 
against  the  purchasers  from  said  Boone,  who  are  charged 
with  notice  of  Boone*s  fraud,  before  they  purchased,. 

Upon  general  principles,  we  consider  the  surveyor,  by 
virtue  of  his  office,  as  having  no  authority  to  lay  off  a 
particular  tract  of  land,  for  any  individual.  To  do  so, 
he  must  have  a  special  precept  or  authority.  In  ease  of 
400  acres,  granted  by  the  act  of  1779,  for  settlement 
rights,  the  certificate  of  the  commissioners  is  considered 
as  a  Sufficient  warrant  of  authority  to  the  surveyor  to 
admit  an  entry,  and  afterwards  to  lay  off  the  land.  In 
all  other  cases,  a  warrant  duly  obtained  from  the  proper 
authority,  was  required  by  that  act. _  When  the  special 
authority  was  once  executed,  it  merged  in  the  survey, 
and  could  not  authorise  the  surveyor  again  and  again  to 
make  surveys,  as  the  whims,  the  frauds,  or  the  better 
judgment  of  the  owner  of  the  warrant,  or  certificate  of 
authority,  should  dictate. 

That  mistakes  and  uncertainty  in  surveys,  and  in  the 
description  of  the  boundaries,  would,  in  some  instances. 
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^c*  render  re-surveys  desirable, the  legislature  contemplated, 
leirs,  *n  enact^ng  the  original  land  law  of  1779.  But  to  guard 
against  the  mischiefs  which  might  result  from  such  re¬ 
surveys,  they  were,  under  certain  regulations,  to  be  per¬ 
mitted  by  the  county  courts  ;  who  were  to  hear  the  peti¬ 
tion,  after  notice  had  been  previously  given,  and  there¬ 
upon,  in  their  discretion ,  empower  the  surveyor  of  their 
county  u  To  re-survey  such  lands,  at  the  charge  of  the 
party,  according  to  his  directions,  and  the  original  or  au¬ 
thentic  title  papers,  taking  care  not  to  intrude  upon  the 
possessions  of  any  other  person ,  and  to  return  a  fair  plat 
and  certificate  of  such  re-survey  into  the  said  court,  to  be 
examined  and  compared  with  the  title  papers ;  and  if  the 
court  shall  certify,  that,  in  their  opinion,  such  re-survey 
is  just  and  reasonable,  the  party  may  return  the  same,  to¬ 
gether  with  his  material  title  papers,  into  the  land-office, 
and  demand  the  register’s  receipt  for  them,”  See. 

The  salutary  provisions  of  this  act ;  the  notice  to  be 
given  to  the  owners  of  adjoining  claims  ;  and  advertise¬ 
ment  at  the  door  of  the  court-house,  on  two  several  court 
days,  of  the  time  of  the  intended  application  ;  form  a 
striking  contrast,  with  the  mere  protest  of  the  acting  ex¬ 
ecutor,  and  the  re-survey  thereon,  as  used  in  the  present 
instance. 

The  legislature  foresaw  that  many  frauds  and  incon¬ 
veniences,  as  well  upon  the  commonwealth,  as  upon  in¬ 
dividuals,  would  enter  in,  if  the  door  was  open  to  re- 
surveys  at  the  will  of  every  individual.  The  mischiefs 
which  have  resulted  from  a  removal  of  one  of  the  checks 
against  impositions,  that  is  to  say,  from  the  authority  gi¬ 
ven  by  the  act  of  1784,  to  the  register,  to  receive  a  plat 
and  certificate  of  survey,  and  to  issue  a  grant  thereon, 
without  the  original  warrant  of  survey,  ought  to  warn  the 
judge  against  removing  others ,  (if  it  were  in  his  power, 
and  within  his  province)  by  judicial  opinions. 

The  land  law  contains  many  expressions,  which,  so  far 
from  doing  away  the  general  principle,  that  a  special  au¬ 
thority,  once  executed,  is  merged  and  at  an  end,  con¬ 
firms  and  establishes  the  principle,  with  respect  to  the 
permission  and  authority  to  surveyors  to  lay  off  tracts  of 
land  for  individuals.  The  land  law  of  1779,  declares, 
that  warrants  “  shall  be  always  good  and  valid,  until  exe¬ 
cuted  by  actual  survey,  or  exchanged  in  the  manner 
herein  (by  the  act)  after  directed.” 
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Again,  where  the  lands  on  which  u  any  warrant  is  lo¬ 
cated,  shall  be  insufficient  to  satisfy  such  warrant,  the. 
party  may  have  such  warrant  exchanged  by  the  register 
of  the  land-office,  for  others  of  the  same  amount  in  the 
whole,  but  divided  as  best  may  answer  the  purposes  of 
the  party,  or  entitle  him  to  so  much  land,  elsewhere,  as 
will  make  good  the  deficiency,3’ 

“  Every  person  having  a  land  warrant,  founded  on 
any  of  the  before  mentioned  rights,  and  being  desirous 
of  locating  the  same  on  any  particular  waste  and  unap¬ 
propriated  lands,  shall  lodge  such  warrant  with  the  chief 
surveyor  of  the  county  wherein  the  said  lands,  or  the 
greater  part  of  them,  lie  ;  who  shall  give  a  receipt  for 
the  same,  if  required.” 

No  surveyor  was  permitted  “to  admit  an  entry  for 
any  land,  without  a  -warrant  from  the  register  of  the 
land-office,  except  in  the  particular  case  of  certificates 
from  the  commissioners  of  the  county,  for  tracts  of  land 
not  exceeding  four  hundred  acres,  allowed  in  conside¬ 
ration  of  settlements,”  &c. 

The  plat  and  certificate  of  survey,  is  to  express,  among 
other  things,  “the  nature  of  the  warrant  and  rights  on 
which  such  survey  was  made.”  The  warrant  was  to  be 
delivered  to  the  party,  with  the  plat  and  certificate  of 
survey,  and  to  be  returned  to  the  register’s  office.  Even 
where  lands,  surveyed  by  virtue  of  any  warrant,  were  ad¬ 
judged  to  another,  upon  a  caveat,  the  party  thus  loosing 
his  land,  could  not  re-locate,  or  survey,  by  virtue  of  the 
old  warrant ;  but  was  put  to  the  necessity  ofsuingouta 
new  warrant  from  the  register,  for  the  quantity  of  land 
so  granted  to  another,  “reciting  the  original  warrant 
and  rights,  and  the  particular  cause  of  granting  the  new 
warrant.  And  to  prevent  confusion  and  mistakes  in  the 
application,  exchange,  or  removal  of  warrants,  the  re¬ 
gister  of  the  land-office  is  hereby  directed  and  required 
to  leave  a  sufficient  margin  in  the  record  books  of  his  of¬ 
fice,  and  whenever  any  warrant  shall  be  exchanged,  re¬ 
newed,  or  finally  carried  into  execution  by  a  grant,  to 
note  the  same  in  the  margin  opposite  to  such  warrant, 
with  folio  references  to  the  grant,  or  other  mode  of  appli¬ 
cation  ;  and  also,  to  note  in  the  margin  opposite  to  each 
grant,  the  warrant  or  warrants,  and  survey,  on  which 
such  grant  is  founded,  with  proper  folio  references,”  &c. 
“  All  persons,  as  well  foreigners  -  as  others,  shall  have  a 
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, &c.  right  to  assign  or  transfer  warrants,  or  certificates  of 

heirs  survey,  for  lands.”  ,  .  ,  ,  . 

Such  are  the  expressions,  and  suck  is  the  general  view 

of  the  land  law  respecting  warrants  ;  from  which  it 
seems  to  be  the  fair  understanding  of  the  act,  that  a  spe¬ 
cial  authority  or  warrant  to  the  surveyor,  was  in  every 
case  necessary.  That  in  the  case  of  settlement  rights, 
the  certificate  of  the  commissioners  was  the  warrant ;  in 
others,  the  warrant  from  the  register .  That  without 
such  warrant  or  special  authority,  the  surveyor  was  not 
permitted  to  make  a  survey  for  an  individual,  any  more 
than  any  private  person  was  permitted  to  lay  off  a  tract 
of  land.  That  the  law  considered  every  warrant  as. 
merged  in  the  survey ,  when  made  a  matter  of  record,  at 
least.  Whether  that  survey  was  in  conformity  with  the 
entry,  or  variant  from  it,  cannot  prevent  the  merger  of 
the  warrant.  A  survey  variant  from  an  entry,  was  not 
void,  but  voidable  only.  If  not  caveated,  a  grant  issued 
upon  it,  which  grant  would  hold  the  land  against  all  claim¬ 
ants,  except  those  who  could  shew  a  prior  title  in  law  or 
equity  :  whereas,  if  such  survey  was  void  ab  initio ,  and 
not  merely  voidable,  no  subsequent  act  could  give  it  va¬ 
lidity  ;  the  maxim  being,  quod  ab  initio  non  valet ,  in 
tractu  temporis  nonconvaleseit . 

Whatever  doubts  might  be  raised,  as  to  the  particular 
time  at  which  the  warrant  shall  be  said  to  be  merged  in 
the  survey  ;  whether  from  the  time  it  is  approved  by 
the  chief  surveyor,  and  recorded  ;  or  from  the  time  it 
is  delivered  out  to  the  owner  ;  or  from  the  end  of  three 
months  after  the  making  of  the  survey  we  conceive  tne 
case  clear,  that  after  registering,  the  warrant  vvas.no, 
longer  an  authority  to  any  surveyor,  to  leceive  an  entry, 
or  make  another  survey.  The  warrant,  in  fact,  then,  is, 
or  ought  to  be  with  the  register  ;  and  we  know  of  no 
authority  inlaw,  which  could  justify  the  register  in  de¬ 
livering  out  the  original  warrant,  lodged  with  a  survey 
made  by  virtue  of  such  warrant. 

The  infancy  of  the  owner  oF  such  warrant,  is  no 
where  made  an  exception,  by  the.  land  law,  to  this  gene¬ 
ral  principle.  Indeed,  infants  are  not  fin  the  general) 
excepted  out  of  the  several  forfeitures,  conditions,  and 
limitations,  prescribed  to  other  holders  oi  land  claims  ^ 
but  in  this  instance,  there  is  no  pretence  for  making  an 
exception  in  favor  of  the  complainants.  The  widow  hay- 
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ing  a  life  estate  in  the  lands,  the  guardian  and  curator,  E*TiLt,&c; 
by  testament,  of  the  infants,  the  adult  executrix  appoint-  hart’s* heirs, 
ed,  who  does  not  seem  to  have  renounced  the  trust  or  in¬ 
terest  given  by  the  will,  did  procure  the  survey  to  be 
made  in  1784.  Another  executor  arrived  at  full  age, 
and  died  in  1786.  Nathaniel  Hart,  another  executor,, 
arrived  at  full  age  in  1791,  and  yet  no  protest  was  made 
against  the  survey,  or  other  survey  executed,  until  1798  ; 
fourteen  years  after  the  first  survey  had  been  registered. 

If  such  re-surveys  were  indulged,  it  would  make  strange 
confusion  in  neighborhoods,  and  amongst  the  owners  of 
adjacent  claims. 

If  Daniel  Boone  had  fraudulently  misdirected  the  sur¬ 
veys  in  question,  it  might  have  affected  his  claim  to  land 
which  ought  to  have  been  included  in  Hart’s  surveys, 
and  which  Boone  had  appropriated  to  himself  by  such 
fraud  ;  and  those  who  purchased  from  Boone,  with  no¬ 
tice  of  his  fraud,  might  have  been  compelled  to  surren¬ 
der  their  claim,  to  make  up  any  deficiency  which  had 
thus  been  caused  in  the  claims  of  the  appellees  :  but 
such  fraud  could  not  give  a  right  to  re-survey  generally* 
or  restore  the  warrants  to  their  original  force  and  vir¬ 
tue. 

The  circumstances  of  the  case  are  by  no  means  suffi¬ 
cient  to  divest  Estiil’s  title,  derived  from  Boone,  with¬ 
out  notice  of  any  fraud,  as  is  stated  upon  the  oath  of  the 
respondent ;  nor  is  there  evidence  in  the  cause,  to  con¬ 
vict  Boone  of  fraud.  His  claim  was  to  1000  acres, 
granted  by  the  commissioners,  on  the  20th  December 
1779,  to  Joseph  Hughes,  for  marking  and  improving,  in 
1776;  which  pre-emption  had  been  located  by  said  Da¬ 
niel  Boone,  as  assignee  of  said  Hughes,  with  the  surveyor, 
on  the  31st  of  May  1781,  “to  be  bounded  by  his  old 
lines  which  were  made  by  John  Kennedy,  in  the  year 
1776,  lying  on  a  branch  of  Silver  creek,  adjoining  or 
near  Capt.  Hart.”  Hart’s  claim  in  controversy,  was  not 
granted  until  the  21st  December  1779,  and  is  but  a  vil¬ 
lage  right ;  the  pre-emption  appendant  to  Hart’s  settle¬ 
ment,  which  produces  the  interference  with  Hughes, 
was  not  located  until  the  24th  of  May  1782. 

Hughes’s  pre-emption  was,  therefore,  of  superior  dig¬ 
nity  to  Hart’s  village  right,  and  the  survey  of  Hughes’s 
pre-emption,  is  conformable  to  the  old  lines  made  for 
him  in  1776.  Boone,  therefore,  had  no  fraudulent  in- 
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Estill,  &c.  ducemenf  to  direct  the  surveys  of  Hart’s  claims,  contra- 
HartU  heirs*  r>r  to  location.  His  error,  in  this  respfect,  ought  to  have 
been  looked  upon  more  charitably,  by' the  appellees,  see¬ 
ing  the  executors,  aided  by  the  advice  of  sage  counsel, 
have  committed  blunders  in  the  manner  of  executing  the 
re-surveys,  his  protest  against  the  error  of  the  old  sur¬ 
veys  notwithstanding. 

Upon  the  second  question,  the  court  is  of  opinion, 
that  the  objects  of  general  description,  and  of  special  loca¬ 
tion,  called  for  in  Hards  entries,  are  identified,  and  were 
notorious,  as  called  for  by  Hart’s  certificate  and  entries. 

Boone’s  Stockfield  tract  acquired  its  name  from  a  pri¬ 
vate  survey,  made  for  him  under  Henderson,  and  Co.  in 
1776.  This  survey  contained  one  thousand  acres,  with¬ 
in  lines  run  to  the  cardinal  points,  the  north-east  corner, 
of  which  is  identified.  Although  the  particular  lines  of 
this  survey  are  not  deposed  to,  as  objects  of  notoriety, 
yet  the  tract  itself,  is  incontestibly  proven  to  have 
been  notorious  as  early  as  the  years  1779  .and  1780; 
from  which,  the  intendment  is  inevitable*  that  by  reason¬ 
able  inquiry  and  search,  the  boundaries  could  have  been 
t  found  ;  otherwise,  the  name  only,  and  not  the  tract ,  could 

have  acquired  notoriety  ;  Boone’s  Stockfield  tract,  is^ 
therefore,  considered  a  good  object  of  location. 

Boone’s  Stockfield  tract  of  1000  acres,  as  surveyed  irt 
1776,  in  a  square  to  the  cardinal  points,  the  north-east 
corner  whereof,  is  represented  on  the  connected  plat,  by 
the  letter  D,  and  reported  as  a  red-oak,  regularly  mark¬ 
ed,  &c.  is  to  be  adjoined  by  Hart’s  settlement.  This 
survey  must  also  be  made  in  a  rectangular  figure*  as  near 
a  square  as  the  distance  from  Hart’s  improvement  to  the 
Stockfield  tract*  will  permit;  and  the  said  survey  of  the 
settlement,  is  to  be  so  made,  in  relation  to  the  said  im¬ 
provement,  as  that  a  parallel  of  latitude,  drawn  through 
the  improvement,  will  bisect  the  survey. 

The  pre-emption  appendant  to  the  said  settlement  is  to 
adjoin  it,  beginning  at  the  south- east  corner  of  the  settle¬ 
ment,  thence  with  the  eastern  boundary  thereof,  passing 
the  north-east  corner,  and  continuing  the  course  until 
the  base  of  a  square  area  of  1000  acres  is  produced  ;  the: 
said  square  area  to  be  then  laid  off  and  .  constructed  on 
said  base,  on  the  east  thereof.  ,  f. 

Lewis  Craig’s  settlement  and  pre-emption,  as  assignee  - 
of  Jonathan  Jennings,  who  was  a  villager,  is  one  of  the 
claims  put  in  issue*. 
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The  certificate  was  granted  by  the  commissioners,  on 
,  the  4th  of  November  1779.  On  the  next  day,  die  set¬ 
tlement  right  was  entered  With  the  surveyor,  in  the 
Words  of  the  certificate,  u  On  the  east  side  of  Silver 
creek,  beginning  half  a  mile  above  the  lands  said  to  be 
claimed  by  Hart,  running  Up  the  said  creek  for  quanti¬ 
fy.” 

The  pre-emption  was  entered  ori  the  26th  of  April 
1780,  u  joining  round  his  settlement.” 

If  Hart’S  fork  of  Silver  Creek  is  to  be  supposed  as  the 
Stream  intended*  then,  the  call  to  lie  on  the  east  side, 
will  prevent  any  interference  with  Hart’s  surveys  of 
1784.  Silver  creek  is  not  represented  on  the  plat;  but 
if  it  had  been,  still  great  difficulties  would  remain  to  be 
solved.  What  land  was  “  said  to  be  then  claimed”  by 
Hart,  is  very  indefinite,  when  used  in  the  entry  of  the 
settlement.  Nathaniel  Hart  had  not  then  obtained  his 
certificate  ;  his  improvement  was  notorious  ;  but  whe¬ 
ther  he  claimed  a  pre-emption  of  1000  acres,  or  400 
acres  for  raising  a  crop  of  corn  on  the  land  in  1779  ;  or 
a  settlement  and  pre-emption,  as  afterwards  granted  ;  or 
in  what  manner  he  claimed  the  land  to  lie  around  his 
improvement ;  the  testimony  does  not  inform  us.  That 
Nathaniel  Hart  was  the  person  intended,  does  not  cer¬ 
tainly  appear  ;  but  perhaps  this  difficulty  alone,  would 
hot  have  been  insuperable. 

The  evidence  shews  that  Hart,  in  1775,  made  his 
choice  at  or  near  the  mouth  of  the  branch  leading  up  to- 
Twitte’s  fort,  and  expected  to  hold  a  mile  square,  under 
Henderson,  and  Co. ;  but  the  claims  of  that  company* 
had  been  silenced,  before  Hart  improved  in  1779.  We 
think  the  settlement  and  pre-emption  of  Craig,  as  as¬ 
signee  of  Jennings*  is  too  vague  and  indefinite  to  be  sup¬ 
ported. 

But  as  Craig,  and  those  claiming  under  him,  have  the 
elder  grant,  the  appellees  can  recover  only  the  land  to 
Which  they  have  a  superior  equitable  claim. 

The  manner  of  surveying  the  claims  of  the  appellees, 
has  been  before  directed  ;  but  they  must  be  confined  to 
the  surveys  made  in  1784. 

We  are  of  opinion,  that  the  appellees  have  the  supe¬ 
rior  equitable  claim  to  so  much  of  the  settlement  entry  • 
of  their  deceased  ancestor,  as  surveyed  and  registered 
in  the  year  1784,  as  shall  be  included  within  the  entry  of 
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EsTiLt.fec.  the  settlement,  as  herein  before  directed;  and  also  with- 

;n  the  re-survey  of  the  said  settlement,  on  which  t  e 
H«r-S  heirs.  ■  ^  issued  .  and  t0  SO'  much  of  the  survey  of  the 

pre-emption  made  in  1784,  as  is  included  within  the 
grant  issued  upon  the  re-survey  of  1798,  and  shall  al  o 
be  found  to  lie  within  the  said  pre-emption  entry,  as 
herein  before  directed  to  be  surveyed. 

Great  doubt  arose,  whether  the  appellees  ought  to 
have  any  decree,  in  as  much  as  the  surveys  on  which 
their  grants  are  founded,  were  illegal  and  surreptitious  ; 
and  they  have  disclaimed  the  surveys  of  1784.  But  it 
cannot  be  said  that  they  have  disclaimed  the  lands  within 
their  surveys  andpatpnts.  Whereverthe  entries,  surveys, 
re-surveys  and  grants,  correspond,  the  appellees  shew 
an  equity,  united  with  a  right,  to  have  demanded  and 
obtained  their  grants  from  the  commonwealth  ;.andthu9 
far,  it  seems  they  ought  to  be  relieved  against  elder 
grants.  They  have  set  up  then*  ancestor  s  entries  as  the 
foundation  of  their  claim ;  they  shew  surveys,  and  grants ; 
and  demand  relief  to  the  whole  extent,  but  ask  also  the 
p^neral  relief.  Where  there  is,  then,  a  union  between 
the  ease  alleged,  the  relief  sought,  and  an  equity  to  have 
that  relief,  whether  specially  or  generally  prayed  for,  it 
s.eems  proper  to  extend  the  relief  by  a  decree  firotanto. 

The  decree  of  the  circuit  court,  is  erroneous,  in  sane- 
tioningthe  re-surveys,  as  well  as  in  the  construction  gi¬ 
ven  to  the  entries  of  the  appellees. 

It  is,  therefore,  considered,  that  the  said  decree  be  re¬ 
versed,  annulled,  and  set  aside  ;  that  the  cause  be  re¬ 
manded  to  the  said  court,  with  direction  to  dismiss  the 
bill,  with  costs,  SO  far  as  it  seeks  relief  against  Darnel 
Boone,  Samuel  Estill,  James  Dmwiddie,  and  Daniel 
Maupin,  claiming  under  the  pre-emption  entered  by 
said  Boone,  as  assignee  of  Joseph  Hughes  ;  the  said  pre¬ 
emption  not  being  interfered  with  by  the sur^yi.'  °' ^ 
ther  of  them,  made  for  the  appellees  in  1784,  by  Thomas 

Allen,  the  deputy  surveyor.  „ 

And  it  is  further  decreed  ana  directed,  that  a  t 

Lewis  Craig,  William  Terrell,  Charles  Brown,  and  Wil¬ 
liam  Delany,  the  other  defendants,  a  decree  be  entered 
against  them,  respectively,  that  they  release  and  convey 
by  deed  of  quit  claim  only,  to  the  said  complainants,  so 
much  of  the  land  to  which  they  have  respectively  ac¬ 
quired  the  elder  title  at  law,  under  the  settlement  and 
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pre-emption  of  Lewis  Craig,  as  assignee  of  Jonathan  Em“»  &Cj 
Jennings,  as  shall  be  found  to  be  common  to  the  survey  Hart’j  heirs, 
of  the  settlement  entry  of  said  Nathaniel  Hart,  deceased, 
made  and  registered  in  1784  ;  to  the  re-survey  thereof, 
on  which  a  grant  issued  on  the  15th  of  August  1800 ; 
and  the  entry  of  said  settlement,  when  run  off  according 
to  the  directions  therefor,  in  this  opinion,  before  given  : 
and  also  so  much  of  the  said  land  to  which  they  have 
(daim,  respectively,  under  said  Craig’s  settlement  and 
pre-emption,  as  assignee  of  said  Jennings,  as  shall  fali 
within,  and  be  common  to  the  survey  of  the  pre-emption 
entry  of  said  Nathaniel  Hart,  deceased,  as  made  and  re¬ 
gistered  in  1784;  to  the  re-survey  thereof,,  on  which  a 
grant  was  obtained  in  August  1 800 ;  and  to  tne  enti  y  of 
said  pre-emption,  when  run  oft  as  herein  before  direc¬ 
ted.  To  ascertain  which  said  respective  quantities,  by 
metes  and  bounds,  the  surveyor  shall  be,  by  orde  r  of  said 
court,  directed  to  go  on  the  lands  in  controversy,  and 
survey  and  lay  off  the  said  interferences,  and  make  re¬ 
port  thereof  to  the  court,  that  justice  and  equity  be  done 
between  the  parties,  according  to  the  foregoing  opinion 
and  decree  ;  and  upon  the  coming  in  of  said  report,  that 
the  said  court  make  such  decree,  as  to  costs,  as  shall  be. 
equitable.  Which  is  ordered  to  be  certified,  8tcv 

And  it  is  further  decreed  and  ordered,  that  the  appedees 
pay  to  the  appellants  their  costs  in  this  behalf  expended^ 


WILSON,  vs.  FLEMING  and  JOHNSON* 

■  THIS  cause  was  argued  by  Hughes  and  Bfedse^  for  A can&i*£thn 
the  appellant ;  and  by  Clay,  for  the  appellees,  ^ 

Edwards,  Ch  J.  delivered  the  following  opinion  for  Ipi  '-wn 
the  court  Fleming  and  Johnson  were  complainants  &.*'««> 
in  chancery,  seeking  relief  against  elder  grants,.  They 
claimed  under  a  settlement  and  pre-emption  granted  to  Th-rcocftroc- 
Robert  Ralston,  afterwards  assigned  and  ’  patented  to 
Thomas  Henderson  ;  and  under  an  entry  on  a  ,  treiLj  ~.  vsvt 

warrant,  made  on  the  23d  of  January  1783,  in  the  names  ia  a 
of  Gillaspie  and  Brooks.  The  defendant  claimed  ;un-  ^ 

der  George  Zimmerman’s  settlement  and  pre-empuo %  &  f*x 

and  under  a  treasury  warrant,  entered  on  the.- 29th., May, 

1780,  in  the  name  of  William  Ledgerwood*  A  claim 
was  also  set  up  under  an  entry  for  John  i  abb  ;  but  tins 
was.  abandoned*,.  .  •'  • 
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The  court  below  directed  the  manner  of  surveying 
FlemTng,  &c.  the  c^aims  °f  Zimmerman  and  Ledgerwood,  and  left  to 
the  defendant  all  the  land  for  which  he  had  the  elder 
title,  and  which  would  be  included  within  the  respec¬ 
tive  claims  of  Zimmerman  and  Ledgerwood,  when  so 
surveyed.  The  balance  of  the  land  in  dispute,  was  de¬ 
creed  to  the  complainant,  as  having  the  superior  equi¬ 
table  claim  therefor,  under  the  entry  of  Gillaspie  and 
Brooks,  and  under  Thomas  Henderson. 

From  this  decree,  Wilson  appealed  ;  and  here  con¬ 
tends,  that  the  decree  is  erroneous,  because  the  entries  of 
Ralston’s  settlement  and  pre-emption,  do  not  cover  the 
land  in  controversy  ;  and  the  entry  of  Brooks  and  Gil- 
laspie  is  vague  and  uncertain  ;  and  because  the  appel¬ 
lant  has  the  best  title  under  his  entries. 

The  establishment  of  the  entries  under  which  the  ap¬ 
pellant  claims,  is  not  complained  of  by  him  ;  nor  can  the 
manner  of  surveying  those  entries,  as  directed  by  the 
court  below,  be  objected  to. 

The  question  is,  did  the  court  decree  more  land  from 
the  appellant,  than  they  ought  to  have  done  ? 

As  Henderson’s  claims,  as  assignee  of  Ralston,  are 
surveyed,  in  part,  contrary  to  location,  the  decree  must 
be  erroneous,  unless  the  entry  of  Gillaspie  and  Brooks 
is  valid.  This  entry  is  in  the  words  and  figures  follow*; 
ing  : 

“  David  Gillaspie  and  Thomas  Brooks,  assignees,  en¬ 
ter  7000  acres  of  land,  on  a  treasury  warrant,  No. 
1 1,462,  beginning  on  Stoner's  fork  of  Licking,  where  the 
lower  salt  spring  trace  crosses  said  fork,  and  running 
from  thence  along  the  said  trace  to  Harrod’s  lick  ;  from 
thence  a  N.  E.  course  to  Hinkston’s  fork  ;  from  thence 
up  Hinkston’s  fork  to  the  upper  salt  spring'  trace  ;  from 
thence  along  the  upper  salt  spring  trace  to  Stoner’s  fork, 
and  down  Stoner’s  fork  to  the  beginning  ;  to  include 
7000  acres  of  the  best  vacant  land  within  that  boundary, 
if  there  be  that  quantity  fit  for  cultivation.” 

Two  traces  are  represented  on  the  plat,  as  intended 
by  the  upper  salt  spring  trace.  According  to  the  one, 
the  boundary  given  did  not  include  quite  7000  acres  ; 
according  to  the  other ,  it  included,  upwards  of  15,000 
or  20,000  acres.  If  the  latter,  it  was  contended,  that 
what  land  was  vacant ;  what  fit  for  cultivation  ;  is  uncer^ 
tain ;  not  apparent  j  and  very  inde finite o 
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This  produced  the  greatest  objection  and  doubt,  as  to  Wilsok 
the  propriety  of  the  decree  of  the  court  below.  They  Wt  ' 
took  the  upper ,  or  middle  trace,  in  preference  to  the  up¬ 
permost  trace.  The  lower  tracey  Hinkston,  Harrod’s 
lick,  and  Stoner?  were  notorious,  as  called  for  in  the  en¬ 
try.  Both  traces  contended  for  as  the  upper  salt  spring 
trace,  are  well  established  as  existing,  and  used  before  the 
date  of  the  eqtry.  The  uppermost  trace  was,  perhaps, 
most  generally  known,  and  called  the  upper  salt  spring 
trace  ;  and  was  by  some,  called  the  upper  blue  lick  trace  ; 
by  some,  the  u.  Plumb  lick  trace,”  or  “  Strode’s  trace.” 

The  uppermost  trace  seems  to  have  been  generally 
known,  from  Hinkston  towards  Stoner,  as  far  as  the 
Plumb  lick,  before  the  date  of  the  entry.  The  lower 
salt  spring1  trace,  that  is  to  say,  from  Boonsborough  to 
the  lower  blue  licks,  is  proyed  to  have  been  marked  out 
in  1 775  ;  what  is  called  the  upper  salt  spring  trace , 

(which  passes  by  Plumb  lick)  R.  M’Muilin  •  swears  he 
assisted  to  mark  out  in  1 789,  though  he  says  he  believes 
it  was  so  called  before,  by  some  people  ;  but  the  middle 
trace  was  also  known,  and  called  by  some  as  u  the  upper 
salt  spring  trace”  and  was  plainly  beaten,  as  early  as 
1780,  and  was  travelled  in  going  to  the  upper  salt  spring, 
from  Boonsborough.  This  is  particularly  proved  by 
Oswald  Townsend,  and  Samuel  Boone,  jun.  If  both 
traces,  then,  were  called  and  known  as  the  upper  salt 
spring  trace,  before  the  date  of  the  entry,  let  us  resort 
uto  that,  to  see  to  which  the  preference  should  be  given. 

The  expressions  in  the  entry,  “  to  include  7000  acres 
of  the  best  vacant  land ,  if  there  be  that  quantity  fit  for 
cultivation,”  have  been  urged  as  an  indication  that  the 
uppermost  trace  was  intended. 

They  cannot  have  any  great  influence  in  deciding  the 
question,  as  to  which  trace  the  locator  had  in  view  ;  but 
the  doubt  expressed,  whether  the  quantity  could  be  had 
within  the  bounds,  seems  rather  to  favor  the  restriction 
to  the  middle  trace. 

There  could  not  be  a  doubt,  but  that  the  quantity 
could  be  obtained  by  going  to  the  Plumb  lick  trace  ;  un¬ 
less  the  locator  is  supposed  to  have  meant  to  give  him¬ 
self  room  to  play  about  and  choose  the  best  land  for  cul¬ 
tivation,  and  clear  of  former  claims,  within  fifteen  or 
twenty  thousand  acres. 

If  such  were  the  unequivocal  meaning  of  the  entry, 
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Wilson  some  difference  of  opinion  would  exist,  perhaps,  amongst 

Tliming  &C  members  of  the  court,  as  to  the  validity  bf  the  entry- 
limin  ,  ct  a  person  acquainted  with  the  relative  situation  of 

Stoner,  Harrod’s  lick,  Hinkston,  the  middle,  and  the 
lower  traces,  might  reasonably  doubt  whether  7000 
acres  would  be  obtained  and  included  in  the  bounds 
prescribed  by  the  entry. 

No  person  was  bound  to  locate  or  survey  lands  unfit 
for  cultivation  ;  and  if  any  part  should  be  occupied  by 
former  entries,  the  party  was  not  bound  to  waste  his 
warrant  upon  such  part. 

In  this  entry,  there  seems  to  be  abundant  caution  to 
to  save  the  warrant  from  a  barren  and  unprofitable  loca¬ 
tion  ;  but  we  see  no  evidence  that  the  locator  wished  a 
greater  quantity  than  his  warrant  entitled  him  to. 

If  it  were  indifferent,  then,  upon  the  face  of  the  entry, 
and  the  facts  alluded  to  therein,  whether  the  upper  or 
the  uppermost  trace  was  intended  ;  and,  the  one  would; 
stand  with  the  law,  the  other  against  the  law  ;  the  former 
construction  ought  to  prevail,  ut  res  magis  valeot  quam 
f  perecit .  But  a  person  who  had  pursued  the  directions 
of  the  entry,  from  the  beginning  along  the  lower  trace 
to  Harrod’s  lick,  thence  to  Hinkston,  and  up  that 
stream  till  he  arrived  at  the  middle  trace,  would  have 
concluded,  in  common  reason  and  belief,  that  it  was  the 
trace  he  was  to  pursue  to  Stoner.  If  he  had  known,  as 
well  he  might,  that  this  trace  led  to  the  upper  salt 
spring,  and  that  it  would  give  the  quantity*  or  nearly  so, 
he  must  have  been  satisfied  that  the  allusion  of  the  en- 
'try  was  to  that  trace. 

Upon  this  view  of  the  entry,  this  court  is,  of  opinion, 
qhe  entry  of  Gillaspie  and  Brooks,  was  rightly  supported, 
by  the  circuit  court  ;  and  that  it  gave  the  appellees  in. 
' conjunction  with  the  settlement  and  pre-emption  of  Ral- 
stoh,  assigned  to  Henderson,  the  superior  equitable  claim 
to  the  land,  as  decreed  by  the  circuit  court. 

1  Decree  affirmed. 


JACKSON  vs.  MACEY. 


A  Tale  offiaves  THIS  cause  was  argued  by  Allen,  for  the  plaintiff ;  and, 
a  ijmged  co-  b  Talbot ,  for  the  defendant. 

SlufdS  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
particular  cit.  the  co UK  : — The  defendant  in  this  court,  who  was  the 
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corn  nlam  ant  in  the  court  below,  filed  his  bill,  for  the 
STof  obtaining  a  division,  and  a  decree  for  the  pos- 
session  of  three- tenths  of  the  slaves  ot  .which  Joshua  Ja 

senior  died  possessed,  and  to  which  the  complain 
ant  claimed  title,  by  fair  and  bona  fide  purchases,  lor  a 
valuable  consideration,  made  either  mediately  or  lmme- 
diatelyVfrom  three  (out  of  ten)  of  the  chddren  and  d.s- 

*rihutees  of  the  said  deceased. 

In  opposition  to  which  claim,  one  of  the  defendants, 
Toshufjackson,  junior,  son  of  Joshua  Jackson,  deceased 
lets  up  title  under  a  purchase,  which  he  alleges  he  made 
from  his  father,  in  1794,  in  Tennessee,  of  the  negro  wo¬ 
man,  Hannah,  from  whom  three  of  the  other  slaves  have 
since  descended  :  about  which  period,  he  alleges,  that 
the  negro  woman,  Hannah,  being  afflicted  with  some 
Jit"!  (supposed  to  be  the  effects  of  poison)  his  de¬ 
ceased  father  proposed  to  his  children,  that  ^  ° 

them  would  take  her  to  a  doctor,  ana  have  her  cured, 
that  in  that  event,  she  should  belong  to  whichever  of 
them  would  do  so  j  that  his  children  all  declined  so  do¬ 
ing  except  the  defendant,  Joshua,  who  took  her  to  a 

doctor,  and  had  her  cured.  And  that  she  was  always 
afterwards  acknowledged  by  his  father,  to  be  his  P^Pe^ 
tv.  He  says  he  does  not  recollect  how  much  he  paid  the 
doctor  ;  admits  it  was  a  small  sum,  and  alleges  it  is  im¬ 
material  whether  it  cost  him  much,  or  whether  the  doc¬ 
tor  favored  him,  t  y  making  a  Small  charge,  on  accoun 

of  his  youth  and  poverty.  ,  ,  !  p„  anj 

The  circuit  court  decreed  a  division  of  the  slaves,  and 
that  the  complainant  should  have  allotted  to  him,  three 
tenths  of  th/whole  of  them  ;  and  if  the  —s. on- 
appointed  to  make  the  distribution,  should  tad  it  im 
practicable  otherwise  to  allot  to  the  compla  ,d 

tenths,  that  they  should  sell  so  many  of  them  as  would 

enable  them  to  raise  for  tlie  complainant,  three-tenths  of 

the  value  of  the  slaves.  Commissioners,  who  wer  p 
pointed,  proceeded  to  make  the  division  ;  but  their  re, 
port  being  excepted  to  by  the  defendants,  was  quashed 
and  at  the  same  term,  the  defendant,  Joshua,  prayed  an 
appeal  to  this  court ;  which  was  granted. 

Whereupon,  the  court,  on  the  application  of  the  com 
plainant,  directed  the  sheriff  to  take  possession  ot  the 
'Saves,  and  hire  them  out,  subject  to  the  future  :  order  j of 
the  court.  From  this  order,  J ackson  prayed  an  appeal , 


Jackson 
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Macey. 


cuniftances,  a* 
gainft  a  bona  fi¬ 
de  pure  haler. 

In  a  luit  for 
the  divifion  of 

flaves  the  court, 

upon  a  proper 
cafe  made  out, 
may  order  the 
{her iff  to  take 
the  flaves  into 
his  poffeflion, 
and  hire  them 
out. 

The  court  may 
decree  a  lale  of 
the  flavas,  if 
they  cannot  be 
divided  in  kind. 
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which  was  reiused.  He  then  sued  out  a  writ  of  error; 
and  obtained  a  supersedeas ;  and  the  errors  assigned; 
call  in  question,  as  well  the  merits  of  the  decree,  as  the 
propriety  of  the  order  aforesaid. 

hi om  the  evidence  in  the  cause,  it  clearly  appears, 
the  time  the  sale  from  Joshua,  the  father,  is  alleg¬ 
ed  to  have  been  made  to  Joshua,  the  son,  he  was  an  in¬ 
fant,  living  with  his  father  ;  and  that  the  negro  woman, 
Hannah,  and  her  increase,  remained  in  the  possession  of 
the  father,  until  his  death,  about  three  years  after ;  and 
that  she  afterwards  remained  in  the  possession  of  the  wi¬ 
dow  of  Joshua,  the  father,  until  sometime  in  1804;  af¬ 
ter  tne  purchases  made  by  Macey,  of  the  three  shares  of 
the  slaves. 

The  evidence  relating  to  the  pretended  sale,  is  contra¬ 
dictory,  and  some  of  it  wholly  unworthy  of  credit ;  the 
witnesses  lor  the  delendant,  are  all  of  the  family  ;  and  it 
does  not  appear  that  the  claim  of  Joshua,  the  son,  was 
heard  of  in  the  neighborhood,  or  known  out  of  the  fami¬ 
ly,  until  after  the  purchases  made  by  Macey  ;  and  the  ne¬ 
gative  is  as  strongly  proved  as  a  negative  is  well  capa¬ 
ble  of.  The  sale  is  positively  sworn  to  by  William  Of- 
fitt,  the  uncle  of  Joshua,  the  defendant ;  he  proves  a  de¬ 
livery  of  the  woman,  and  her  increase ,  afterwards  to  be 
born,  immediately  after  her  return  from  the  doctor’s  ; 
ami  the  payment  of  two  dollars  to  the  doctor  for  her  cure. 
His  deposition,  however,  destroys  its  own  credibility. 
He  is  asked,  bow  he  knew  thattwo  dollars  was  the  sum  paid 
the  doctor  ?  He  answers,  he  knew  it  because  he  saw  the 
doctor’s  account.  But,  being  asked  if  he  can  read  ;  he 
answers,  that  he  cannot.  If  he  cannot  read,  how  could  he 
know  how  much  was  paid  the  doctor,  by  seeing  his  bill? 
He  might  a?  well  say  he  knew  it  because  he  saw  the 
doctor’s  walking  cane.  Such  a  witness  ought  not  to  be 
believed  by  a  court  or  jury. 

1  wo  of  the  sisters,  and  one  of  the  brothers  of  Joshua, 
the  son,  swear  that  they  heard  their  father  tell  him  that 
h  he  would  take  her  to  the  doctor,  and  have  her  cured, 
she  should  belong  to  him  ;  and  that  he  sent  her  by  Jo¬ 
nathan  Underwood,  and  had  her  cured  ;  but  they  speak 
of  the  proposition,  as  being  made  to  Joshua  Jackson, 
only,  without  making  any  mention  of  the  proposition  be¬ 
ing  made  to  the  children,  generally,  and  accepted  by 
Joshua,  as  he  alleges.  The  credibility  of  the  brother' 
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'ns  pretty  strongly  attacked  by  the  other  evidence  in, the 
cause. 

It  is.  proved  in  the  cause,  that  Joshua,  the  son,  after 
Macey’s  purchases,  when  he,  Joshua,  was  about  to  take 
the  negroes  home,  declared  that  the  contract  for  Han¬ 
nah,  and  her  cure,  had  been  made  with  him  by  His  mo¬ 
ther,  and  not  his  father  ;  and  that  if  it  had  been  his  fa¬ 
ther,  he  would  entertain  no  doubts  about  keeping  the  ne¬ 
groes. 

The  defendant,  Joshua’s,  assertion,  that  his  title  to  the 
negroes,  was  always  acknowledged  by  his  father^  in  his 
lifetime,  is  also  disproved. 

It  appears  that  about  1804,  he  went  to  his  mother’s, 
and  told  her  he  wanted  what  little  property  he  had  there  ; 
and  that  the  old  woman  brought  the  negroes  claimed  by 
him,  oiit  of  the  kitchen,  and  delivered  them  to  him  in 
the  presence  of  two  witnesses,  and  then  declared  they 
were  his  property.  This  is  the  first  time  his  claim  ap¬ 
pears  to  have  been  known  out  of  the  family  ;  and  the 
transaction  bears  a  very  suspicious  aspect. 

Under  all  these  circumstances,  (and  there  are  others, 
qot  mentioned,  for  sake  of  brevity)  we  are  of  opinion, 
that  the  pretended  purchase,  set  up  by  the  said  Joshua., 
the  son^  ought  to  be  deemed  merely  colourable  and  frau- 
dulent,  as  to  creditors  and  purchasers. 

But  it  has  been  said  that  Macey  is  no  creditor  ;  which 
is  true  :  and  that  he  ought  hot  to  be.  deemed  such  a 
purchaser  as  should  be  protected.  Indeed,  it  is  alleged 
he  is  a  mere  volunteer,  claiming  under  some  of  the  dis¬ 
tributees,  and  standing  in  no  better  situation  than  they 
did.  He  is  a  bond  fide  purchaser  from  them,  for  a  va¬ 
luable  consideration,  without  notice  ;  and  this  pretend¬ 
ed  sale  is  as  much  a  deceit  upon  him,  as  if  He  had  pur¬ 
chased  from  the  father. 

It  is  alleged  that  he  did  not  purchase  from  any  one  in 
possession  ;  and,,  therefore,  it  is  no  fraud  upon  him. 
But  we  are  of  opinion,  that  under  the  circumstances  of 
this  case,  the  possession  of  the  mother  ought  to  be  con¬ 
sidered  the  possession  of  the  distributees.  The  negroes  - 
were  all  permitted  to  remain  with  her,  and  it  was  im¬ 
possible  to  distinguish  by  ho\y  many  different  means  she 
held  them  ;  and  the  legal  and  natural  presumption  was, 
that  she  held  them  as. the  property  of  her  late  husband, 
or  of  his  children. 

3  Z 
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We  are,  therefore,  of  opinion,  that  there  is  no  error 
in  the  decree  of  the  inferior  court,  in  decreeing  to  the 
complainant,  three-tenths  of  the  slaves  of  which  Joshua 
Jackson,  senior,  died  possessed  ;  or  three-tenths  of  their 
value,  in  case  a  division  should  be  otherwise  impracticable. 

The  order  directing  the  sheriff  to  take  possession  oi 
the  slaves,  and  to  hire  them  out  until  further  order  &c. 
has  been  said  to  be  an  arbitrary  and  unprecedented  pro¬ 
ceeding  That  it  was  the  exercise  of  an  extraordinary 

power,  which  ought  not  to  be  resorted  to,  but  for  some 

very  cogent  reasons,  and  for  the  purpose  of  securing 
complete  justice  to  be  ultimately  done  beJwe®"  P"‘ 
ties,  must  be  admitted.  But  we  have  no  doubt  the  chan¬ 
cellor  had  such  a  power,  upon  a  proper  case  being  1 
before  him  ;  such  as,  that  the  defendant  was  about  run 
ning  the  slaves  out  of  the  state,  or  the  like. 

Decree  affirmed. 


July  7tb. 

In  a&ions 
for  a  tort,  a  ver- 
di£t  ftiould  not 
be  fet  afide  for 
exceflive  dama¬ 
ges,  unlefs  it  be 
flagrantly  out¬ 
rageous. 

New  trials 
fhould  be  mov¬ 
ed  for  on  a  rule 
to  (hew  caufe  } 
or,  a:  leaft,  the 
grounds  of  the 
motion  expli¬ 
citly  dated  in 
writing. 

The  affida¬ 
vit  of  jurors, 
ought  not  to  be 
received,  to 
prove  misbeha¬ 
viour  in  them- 
felves,  or  their 
fellow  jurors,  as 
a  ground  fur  a 
new  trial. 


TAYLOR  vs.  GIGER. 

THIS  cause  was  argued  by  Allen,  for  the  plaintiff ; 

and  by  Talbot ,  for  the  defendant. . 

-  Edwards,  Ch.  J.  delivered  the  following  opinion  of 
the  court  -.—This  was  an  action  on  the  case,  brought  by 
Taylor  against  Giger,  for  erecting  a  mill-dam,  whereby, 
as  the  declaration  charges,  the  water  was  dammed  up  so 
ae  to  cause  it  to  overflow  some  of  Taylor  s  land  ,  and 
so  as  to  destroy  his  timber  ;  and  whereby  the  wi ater  1 be¬ 
came  stagnated,  so  as  greatly  to  annoy  the  health  of  Tay¬ 
lor’s  family,  &c.  The  defendant  pleaded  not  guilty,  and 

the  plaintiff  joined  issue  thereupon. 

-  On  the  trial  of  the  cause,  the  jury  found  for  the  plain¬ 
tiff  five  hundred  dollars  in  damages.  The  defendant 
ifcoved  for  a  new  trial,  (as  the  record  states)  upon  the 
whole  case,”  and  upon  the  affidavit  of  five  of  the  jurors, 
explaining  the  grounds  upon  which  the)'  found  their  ver¬ 
dict, as  to  th s  quantum  of  damages.*  The  court  set  aside 
the  verdict,  and  granted  a  new  trial ;  to  which  the  plain¬ 
tiff  excepted,  and  in  the  bill  of  exceptions  hath  set  forth 
the  whole  of  the  evidence  given  upon  the  trial,  and  the 
affidavit  of  the  jurors. 

.  They  dated  that  the,  were  under  the  impreffion,  that  this  aAion  would 
a  bar  to  a  future  recovery,  if  the  mill-dam  was  continued  1 ^  and,  therefore,  J 

found  higher  damages  than  the,  otherwhe  would  have  dona. 
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Upon  the  second  trial,  the  jury  found  for  the  defen¬ 
dant,  and  judgment  was  thereupon  rendered  for  him  ;  to 
reverse  which  proceedings,  Taylor  prosecutes  this  writ 

of  error.  .  .  , 

The  material  question  to  be  decided,  is,  whether  the 

first  verdict  was  properly  set  aside,  and  a  new  trial  grant¬ 
ed,  either  upon  the  evidence,  or  the  affidavit  of  the  ju- 

We  are  clearly  of  opinion,  that  upon  the  evidence  gi¬ 
ven  upon  the  trial,  there  was  no  cause  for  granting  a  new 
trial.  There  is  some  contrariety  in  the  evidence,  but 
the  weight  of  it  is  in  favor  of  the  plaintiff ;  nor  does  it  did. 
appear,  from  the  evidence  stated,  that  the  verdict  wras 
contrary  to  law. 

In  actions  of  tort,  sounding  purely  in  damages,  where 
there  is  no  certain  criterion  to  go  by,  a  new  trial  ought 
not  to  be  granted  for  excessiveness  of  damages,  unless 
the  damages  found  are  so  enormous  as  to  shew  that  the 
jury  were  under  some  improper  influence,  or  were  led 
astray  by  the  violence  of  prejudice  or  passion.  It  is  not 
enough  that  the  judge  may  think  he  would  not  have  gi¬ 
ven  so  much,  if  he  had  been  one  of  the  jury.  He  ought 
to  see,  cleariyr  that  the  damages  are  flagrantly  outrage¬ 
ous,  and  that  the  verdict  cannot  be  just,  before  he  will, 
on  that  ground,  grant  a  new  trial ;  otherwise,  the  ver¬ 
dict  of  the  jury,  must,  in  all  cases,  depend  on  the  opinion 
of  the  judge,  and  the  constitutional  trial  by  jury,  will  be 

prostrated.  .  . 

It  does  not  seem  to  us,  from  the  evidence  given,  that 

the  damages  were  so  excessive  as  to  authorise  a  new 
trial ;  and,  indeed,  they  appear  to  us  to  be  in  no  wise 

extravagant.  . 

These  general  observations,  have  been, made,  in  some 
measure,  necessary,  by  the  loose  manner  in  which  the 
motion  for  a  new  trial  was  made  ;  from  which,  we  are 
left  to  conjecture,  as  to  the  grounds  of  the  application,  so 
far  as  relates  to  the  evidence  ;  no  particular  ground  be¬ 
ing  stated  by  the  appellant,  except  the  affidavit  of  the  ju- 

.  rors.  . 

This  loose  practice  of  permitting  a  motion  for  a  new 

trial  to  be  made,  “  upon  the  whole  case,”  ought  never  to 
be  indulged  by  a  court.  The  party  ought  to  be  required 
to  give  a  rule  to  shew  cause  ;  or,  at  least,  to  state  expli¬ 
citly,  in  writing,  the  grounds  of  his  application,  in  ora -i 


Taylor 

•vs, 

Giger. 

Wherejurors 
have  consented 
to  a  vevdift,  a 
new  trial  ought 
never  to  be 
granted  on  the 
affidavit  of  any 
ot  them,  dating 
the  grounds 
on  which  they 
found  their  ver. 


/ 


588 

Taylor 

•VS.  ' 

Giger, 


a  Bun  383. 


SPRING  TERM,  1808, 

that  the  other  party  may  have  a  fair  opportunity  of  meet¬ 
ing  them. 

The  propriety  of  granting  the  new  trial,  must  rest  up¬ 
on  the  affidavit  of  the  jurors. 

The  affidavits  of  jurors,  going  to  impeach  the  verdict, 
have  been  sometimes  received,  and  sometimes  rejected  ; 
but  even  in  those  cases  in  which  they  have  been  permit¬ 
ted  to  be  used,  the  judges  have,  very  properly,  declared, 
that  they  ought  to  be  very  cautiously  received  ;  and  tha>t 
the  case  ought  to  be  clearly  made  out,  before  a  new  tri¬ 
al  should  be  granted.  To  decide  that  the  affidavit  of 
the  jurors,  should,  in  no  case,  be  received  to  impeach  the 
verdict,  would,  perhaps,  be  going  too  far  ;  and  would  be 
contrary  to  many  precedents.  But  to  permit  them  to 
be  used,  in  all  cases,  to  explain  the  grounds  upon  which 
the  jury  made  up  the  verdict,  would  be  extremely  dan¬ 
gerous  and  improper.  The  question  of  difficulty,  is,  in 
what  cases  they  ought  to  be  received,  and  in  what  cases 
rejected. 

There  is  one  class  of  cases,  where  the  affidavits,  or  the 
depositions  of  the  jurors,  have  been  received  to  impeach 
the  verdict,  by  shewing  that  there  was,  in  truth,  no  ver¬ 
dict  ;  and  that  the  jurors,  or  part  of  them,  never  did  con¬ 
sent  to  it,  as  rendered.  Such  was  the  case  of  Cohran  vs. 
Street ,  2  Wash.  Rep.  79  ;  and  such  was  the  case,  where 
eleven  of  the  jurors  swt>re  that  they  had  agreed  to  find 
for  the  plaintiff,  and  to  give  him  five  shillings  damages ; 
but  that  their  foreman  had,  through  mistake,  delivered  a 
verdict  for  the  defendant :  and  several  other  cases  of  a 
similar  kind. 

On  the  other  hand,  it  has  been  determined,  and  we 
think  properly,  that  the  affidavits  of  the  jurors  ought 
not  to  be  received,  to  prove  misbehaviour  in  themselves 
and  their  fellow-jurors  ;  but  that  wherever  misbeha¬ 
viour  of  the  jury  is  relied  on,  as  a  ground  for  a  new  trial, 
it  ought  to  be  made  out  by  other  evidence. 

We  cannot  discover  "any  case  where  the  jurors  have 
consented  to  the  verdict,  and  where  they  have  been  per¬ 
mitted  afterwards,  by  their  affidavits,  for  the  purpose  of 
impeaching  or  setting  aside  their  verdict,  to  explain  the 
train  of  reasoning,  or  the  grounds,  either  of  law  or  fact, 
assumed  by  them,  inducing  that  consent.  Such  a  prac¬ 
tice,  if  tolerated,  would  be  extremely  dangerous,  it 
would  create  a!  violent  temptation  for  the  loosing  party 
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to  tamper  with  the  jurors  ;  and  by  private  conversations 
with  them,  after  the  trial,  he  might,  and  frequently 
would  impose,  both  on  the  jurors  and  the  court,  the  af¬ 
ter-thoughts  of  the  jurors,  for  their  opinions  in  the  jury 
room.  Few  verdicts  in  disputed  cases,  could  stand,  if 
the  parties  shall  be  permitted,  by  such  after-conversa¬ 
tions  with  the  jurors,  to  bring  before  the  court,  what  may 
be  supposed  to  be  their  mistakes  in  law  or  fact,  made 
put  in  this  way  only. 

It  is  the  proper  province  of  the  jury  to  decide  facts  : 
but  the  law  should  be  determined  by  the  court.  It  is 
the  duty  of  the  parties  to  apply  to  the  court,  to  direct 
the  jury  as  to  the  law  arising  out  of  the  case.  If  they 
neglect  to  do  so,  they  ought  not  to  be  permitted  to  ex¬ 
amine  the  jurors  afterwards,  as  to  their  legal  impres¬ 
sions.  If  the  verdict  is  contrary  to  evidence,, or  contra¬ 
ry  to  law,  a  new  trial  may  be  granted  ;  but  it  ought  to 
appear  to  be  so.,  from  the  evidence  given  upon  the  trial, 
and  from  the  law  arising  on  that  evidence,  without  pene¬ 
trating  the  recesses  of  the  jury  room.  Here,  the  de¬ 
fendant  might,  and  his  duty  required  that  he  should  have 
had  the  jury  informed,  that  a  subsequent  action  miglit 
be  brought,  for  a  continuation  of  the  nuisance,  or  mill- 
dam. 

If  the  jurors  were  ignorant  as  to  the  law  of  the  case, 
it  was  his  own  fault  that  they  were  so.  But  whether 
they  were ,  or  not ,  he  ought  not  to  be  permitted  to 
prove, J}y  their  affidavits,  after  the  trial.  If  such  a  prac¬ 
tice  were  permitted.,  it  is  believed  any  artful  man  might 
get  a  new  trial,  who  would  take  pains  to  talk  afterwards 
with  the  jurors,  and  not  only  get  them  to  give  him  ex¬ 
planations  of  their  views,  but  also,  thus  give  them  his 
own. 

We  are,  therefore,  of  opinion,  that  the  affidavits  of 
the  jurors,  in  this  case,  ought  not  to  have  been  received, 
or  considered  as  making  out  a  proper  case  for  a  new 
trial  that  the  new  trial  was  erroneously  granted  ;  and 
that,  consequently,  all  the  subsequent  proceedings,  and 
the  judgment  for  the  defendant,  in  the  last  verdict,  are 
erroneous. 

It  is,  therefore,  considered,  that  the  judgment  afore¬ 
said,  be,  and  the  same  is  hereby  reversed,  annulled,  and 
set  aside  ;  and  that  all  the  proceedings  in  the  cause,  in 
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the  court  below,  subsequent  to  the  first  verdict,  be  also 
set  aside  ;  and  the  cause  is  remanded  to  the  said  circuit 
court,  with  directions  to  render  judgment  on  the  fiist 
verdict,  for  the  plaintiff,  for  the  amount  of  the  damages 
assessed  by  the  jury,  on  his  behalf,  together  with  costs. 


July  yth. 


HARLAND'Sj  heirs  vs.  EASTLAND. 

if  a  perfon  THIS  cause  was  argued  by  Allen,  for  the  appellants  ; 
fells  land  ,  and  k  and  .  Hardin  and  Talbot ,  for  the  appellee. 

pe“ThatSehePre  Edwaeds,  Ch.  J.  delivered  the  following  opinion  of 
are  conflicting  court  .j— TThc  heirs  of  Elijah ..  H<trl3.ndj  exhibited  their 
claims  thereto,.  bill  -nsfc  William  Eastland,  in  which  they  charge,  that 

feller  had  no  their  ancestor  was  the  proprietor  of  200  acres  of  land*, 
knowledge, and  ^ith  a.n  indisputable  title  ;  that  the  defendant,  Eastland, 
made  no  repre-  to  have  a  title  to  700  acres  of  land  on  Licking, 

Unotacircum!  being  a  moiety  of  1400,  located  and  surveyed  by  John 
ftance  from  Durham,  near  the  upper  blue  licks  ■  that  their  ancestor 
which  fraud  can  wag  a  resident  of  Virginia,  and  was  neyer  in  Kentucky; 

b  !"T ground- that  the  defendant  was  well  acquainted  with  the  200 
for  fetting  afide  acres,  and  applied  to  their  ancestor,  in  \  irginia,  to  ex- 
the  contrail,  ^iatige  the  said  700  acres,  for  the  said  200  acres  of  land  i 
land* is  a  fech  which  exchange  was  effected.  They  further  charge,^ 
rical  mode  of  the  said  Eastland,  upon  the  exchange,  assured  their 

conveyance,  in  ancest  that  t[le  sakl  700  acres,  was  first,  second,  and 

exchange6  nrmft  third  rate  land  ;  and  that  it  was  free  from  all  incum- 
be  ufed.  berences,  and  interfering  claims  ;  and,  that  he  would  - 

convey  it  with  a  general  warranty  ;  that  their  ancestor,  re- 
merits  of  con-  lying  on  these  assurances,  exchanged  the  200  acres  foi 
Aiding  land  said  700  acres,  and  bound  himself  to,convey  to  East- 

tlairnb,  it  they  ^  g QQ  acres,  which  he  has  since  done  ;  that  East- 

court  collateral.  land  executed  his  bond  for  the  700  acres,  which  is  exhi- 
ly  only.  ted  ;  which  bond  binds  Eastland  to  make,  01  cause  tone 

If  Und  con-  mad’e^  a  frood  and  sufficient  title,  upon  request,  &c. 

ra7warrlnfv,nbe  The  bill  charges,  that  the  exchange  was  fraudulently 
loft,  its  value  obtained,  in  as.  much  as  the  greater  part  of  the  700  acres 
^iilbethemea.  laiK^.g  Qf  very.  inferior  quality  ;  and  because  there 

fation.  *  ?  are  a  number  of  interfering  claims,  as  is  alleged,  which 
informality  in  were  known  to,  but  concealed  by  Eastland,  at  the  time 
3  decree,  will  of  the  contract-  The  title  papers  are  exhibited  of  those 

n°c0fts  fhouid  claims,  and  the  bill  alleges,  that  they  are  superior  to  the 
not  be  given  to  claim  under  which  Eastland  claims  title, 
a  complainant  Tbe  further  alleges,  that  the  defendant  fraudulent- 

St O.i, 'which  ty-p-ocured  Durham  to.nwke  a  special  warranty. deed  for 
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the  700  acres,  instead  of  making  a  general  warranty  ti-  HhAe^AND’3 
tie  hiinsell ;  and  the  bill,  and  amended  bill,  pray  that 
the  contract  and  exchange,  may  be  set  aside  ;  and  the  Eastland. 
200  acres  restored  to  the  complainants  ;  or,  if  the  court  ^  couJd  have 
should  not  think  proper  to  set  aside  the  exchange,  Gained  with- 
and  the  defendant  should  appear  to  be  unable  to  make  a  out  fuit* 
general  warranty  title  for  the  700  acres,  that  the  value 
of  the  200  acres  may  be  decreed  them  ;  and  lor  such 
other  relief,  as  in  equity,  and  the  nature  of  their  case, 
may  be  proper. 

The  answer  of  Eastland,  denies  that  the  contract 
should  be  considered  as  an  exchange  ;  denies  that  he 
knew  of  any  interfering  claims,  at  the  time  of  the  con¬ 
tract  ;  or  that  the  claims  which  have  since  come  to  light, 
are  superior  to  that  under  which  he  holds.  He  further 
denies  that  he  represented  any  particular  proportion  of 
the  land  to  be  first,  second,  or  third  rate  land  ;  says  that 
at  the  time  of  the  contract  with  the  ancestor  of  the  com¬ 
plainant,  he  held  the  bond  of  Durham,  for  the  700  acres, 
being  a  moiety  of  1400  acres,  held  by  him,  of  a  tract  of 

-  acres,  located  by  him  in  the  name  of  Burton  ;  that 
he  had  never. seen  the  land,  and  so  informed  the  ancestor 
of  the  complainants  ;  but  that  he  had  been  imormed 
that  some  of  the  land  was  first  rate,  some  second,  and 
some  third  rate.  He  further  says  he  was  always  wil¬ 
ling  to  make  a  general  warranty,  if  he  had  been  required 
to  do  so  ;  but  says  he  never  was,  by  the  complainants,  or 
their  ancestor.  That  the  deed  from  Durham  to  Elijah 
Harland,  was  made,  to  save  the  trouble  and  expence  of 
two  conveyances,  with  the  consent  of  George  Porterfield, 
who  was  sent  by  James  Harland,  Elij  ah  Harland’ s  agent, 
to  receive  the  deed  ;  and  that  he  is  willing  to  give  any 
further  assurances,  &c. 

The  circuit  court,  upon  the  hearing  of  the  bill,  decreed 
a  dismission  thereof,  with  costs  ;  but  afterwards,  during 
the  same  term,  amended  the  decree,  by  directing  the  de¬ 
fendant,  Eastland,  to  execute,  in  the  clerk’s  office,  to  the 
complainants,  a  bond,  or  other  deed,  with  proper  cove¬ 
nants,  binding  him  to  warrant  and  defend  the  title  ot  the 
700  acres  conveyed  by  Durham  to  Elijah  Harland,  the 
ancestor  of  the  complainants. 

From  this  decree,  the  complainants  have  appealed  to 

this  court. 

It  seems  to  us  that  the  conduct  of  Eastland,  as  ma'de 
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out  by  the  exhibits,  and  depositions  in  the  cause,  has 
been,  throughout,  fair,  and  free  from  any  imputation  of 
fraud  or  misrepresentation*  There  is  no  evidence  of 
his  having  any  knowledge  of  the  interfering  claims,  at 
the  time  of  the  contract ;  or  of  his  having  made  any  re¬ 
presentation,  of  any  kind,  on  the  subject.  Nor  is  there 
any  evidence  that  he  represented,  or  pretended  to  know 
the  respective  proportions  of  first,  second  and  third  rate 
land,  contained  in  the  tract.  The  evidence  proves  that 
there  is,  in  fact,  land  of  all  the  three  qualities  in  the  tract 
conveyed  ;  and  one  witness  says*  there- is  one  third  of  it 
first  rate*  , 

If  Eastland  had  come  into  equity,  as  complainant,  to 
enforce  a  specific  execution  of  the  contract,  and  to  get  a 
decree  for  the  200  acres,  it  might  make  a  question,  whel 
ther  equity  would  compel  the  heirs  of  Harland  to  part 
with  the  legal  title  to  the  200  acres,  when  it  appeared  the 
title  of  the  700  acres  was  embarrassed  with  interfering 
claims.  But  Eastland  having  already  attained  the  legal 
title  to  the  200  acres,  there  can  be  no  ground  for  setting 
aside  the  contract,  and  wresting  from  him  the  legal  title, 
unless  he  had  been  guilty  of  some  fraud,  in  obtaining  it. 
And  the  circumstance  of  claims  interfering  with  the 
700  acres,  afterwards  arising,  but  which  were  unknown 
at  the  time,  and  concerning,  which,  he  made  no  repre¬ 
sentation,  furnishes  no  ground  from  whence  fraud  can 
be  infered. 

Eastland  having  bound  himself,  in  his  bond,  to  make, 
or  cause  to  be  made,  a  good  and  sufficient  title,  it  a- 
mounted  to  a  warranty  against  the  consequences  of  in¬ 
terfering  claims  ;  and  the  complainants,  when  injured 
thereby,  must  resort  to  that  warranty  for  redress. 

Eastland’s  conduct,  with  respect  to  the  execution  of 
the  deed  from  Durham,  instead  of  himself,  also  seems 
free,  from  the  imputation  of  fraud.  His  answer,  on  that 
subject,  is  fully  supported  by  the  evidence  in  the  cause. 
He  was  bound  to  convey,  or  cause  to  be  conveyed,  &c.  ; 
the  latter  of  which  he  has  done.  Nothing  was  wanting 
but  a  warranty,  completely  to  fulfil  his  covenant. 

As  Harland  and  Jhis  representatives  still  held  East- 
land’s  bond,  that  bond  itself  furnishes  a  complete  reme¬ 
dy,  in  case  they  should  ever  be  evicted,  or  if  it  shall  ever 
turn  out  that  the  title  is  not  good  and  sufficient. 

In  addition  to  this,  the  circuit  court  decreed,  that  the 
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defendant  shall  execute  another  bond,  or  deed,  containing  HasIand ’i 
a  covenant  of  warranty  of  the  title.  This  was  all  that  twlrsv< 
was  necessary  for  the  security  of  the  complainants.  The  Easti  Akig 
legal  title  had  already  been  conveyed  by  Durham  ;  and 
the  warranty  of  that  title,  directed  to  be  executed  by 
Eastland,  gave  the  complainants  the  full  measure  of  the 
contract  made  with  their  ancestor. 

There  is  nothing  in  the  transaction  like  an  exchange  ; 
which  is  a  technical  mode  of  conveying  at  Common  law  ; 
and  is  never  made  without  the  technical  term  exchange 
being  used.  Here;  Eastland  gave  hiss  bond  for  700  acres, 
for  which  he  received,  from  Elijah  Harland,  an  assign¬ 
ment  of  a  bond  upon  James  Harland,  for  200  acres  ;  and 
the  conveyance  was  made  by  James  Harlahd. 

It  has  .been  urged  in  argument,  that  it  is  not  shewn 
that  Durham  had  any  title.  His  having  title,  is  not 
questioned  in  the  hill  ;  but,  by  strong  implication,  is  ad¬ 
mitted.  The  charge  is  not  that  he  had  no  title  ;  but 
that  there  were  interfering  titles,  superior  to  his.  It 
was,  therefore,  not  necessary,  and  the  defendant  was 
not  called  upon  to  shew  his  title. 

With  respect  to  the  interfering  claims,  the  title  papers 
of  which  are  introduced  into  the  record,  it  need  only  be 
remarked,  that  it  would  seem  improper  to  determine,  in 
this  collateral  way,  whether  they  are  better  or  worse, 
than  Durham’s  or  Burton’s  title;  There  is,  however, 
no  evidence,  from  which  their  superiority,  if  they  are 
superior,  can  be  made  appear  in  this  cause. 

There  is  no  pretence  for  decreeing  to  the  complain-  See  M'Ctn - 
ants,  the  value  of  the  200  acres.  If  ever  they  shall  k,eirsA 
be  evicted  from  the  700  acres,  or  if  the  titles  of  any  of  fa”  wre  4$™’ 
the  other  interfering  claims  should  hereafter  prove  su¬ 
perior,  the  value  of  the  700  acres,  will  be  the  proper 
measure  of  compensation. 

There  is  some  informality  in  the  decree,  in  having  first 
dismissed  the  bill,  and  then  decreeing  that  the  defen¬ 
dant  should  execute  a  bond,  or  other  deed,  See.  without 
expressly  setting  aside  so  much  of  the  decree  as  direct¬ 
ed  a  dismission  of  the  bill.  But  we  are  of  opinion  it 
was  virtually  done  by  the  amended  decree.  The  object 
of  the  bill  was  to  set  aside  the  contract,  6r  get  the  vU'e 
of  the  200  acres,  by  way  of  damages.  The  complain¬ 
ants  were  entitled  to  neither  of  those  ;  nor  were  they 
strictly  entitled,  in  this  suit,  to  any  relief*;  but  the  de- 

4  A 
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FAstANs’3  fendant  having  offered-  to  give  any  further  assurance., 
he,,sw>  we  are  of.  opinion  the  court  did  right  in  directing  him 
EMTiiANp*  to  execute  further  assurance,  with  covenant  of  warranty  ; 

but  it  would  have  been  iniquitous  to  have  compelled 
the  defendant  to  pay  the  costs  of  the  suit,  which  accrued 
in  consequence  of  the  complainant’s  asserting  a  claim  to 
which  they  had  no  right,  merely  because  they  obtained 
that  which  they  disclaimed  receiving,  and  which  they 
might  have  had  without  such  expence.  W e  think  the 
decree  substantially  right,  upon  the  whole  merits  of  the 
case.— —Decree  affirmed. 


July  7 tbi  GREENUP  vs,  RENNIX. 


On  the  hear-  THIS"  cause  was  argued  by  Allen,  for  the  plaintiff; 

ing  ot  a  caufe  and  by  Talbot,  for  the  defendant. 

intTeffeft  aT/  Ex>wards,  Ch.  J.  delivered  the  following  opinion  of 
cree  of  the  old  the  court  It  appears  that  in  the  year  1780,  Rennix  as- 
fupreme  court  signed  to  one  James  Brown,  a  bill  of  sale  for  an  improve- 

thatd-crffcanJ  ment  on  Dick’s  river,  opposite  the  mouth  of  Gilbert’s 
not  beimpeach.  creek,  which  Rennix  had  obtained  from  Julius  Sanders; 


<d  for  irregula¬ 
rly  in  the  fteps 
taken  in  the 
caule. 

In  fuch  cafe 
the  defendant 
may  himfelf 
produce  the 
whole  tranfeript 
of  the  record  of 
the  former 
caufe,  or  com¬ 
pel  the  complai. 
nant  to  d  .  it. 

If  he  permit 
the  decree  alone 
to  be  read  on  the 
hearing, he  can¬ 
not  aiterwards 
object  for  the 
want  of  the  bill, 
&c 

If  in  fuch  fuit 


but  that  afterwards  a  certificate  was  obtained  from  the 
commissioners,  in  Rennix’s  name,  and  located  on  that 
improvement,  the  assignment  of  his  right  notwithstand¬ 
ing.  That  in  1781,  Brown  agreed  to  give  Greenup  one 
half  the  claim  purchased  from  Rennix,  in  consideration 
that  Greenup  undertook  to  clear  the  claim  out  of  the 
offices. 

Greenup  finding  the  improvement  located  for  Ren- 
nix,  and  that  he  was  not  willing  to  transfer  the  right  to 
Brown,  prosecuted  a  suit  in  the  supreme  court  for  the 
district  of  Kentucky,  against  Rennix,  in  the  name  of 
Brown,  and  obtained  a  decree  upon  the  bill  taken  pro 
confssso ,  in  favor  of  Brown,  for  the  400  acres  entered' 
in  the  name  of  Rennix.  By  the  decree,  the  plat  and 
certificate  of  survey,  as  ordered  to  be  made,  was  to  be 
assigned  by  Rennix  to  Brown,  that  a  grant  might  issue 
to  him  ;  and  upon  executing  the  assignment,  Brown  was 


the  termer  de-  to  pay  to  Rennix  16/.  5s.  being  the  balance  of  the  con- 
cree  could  be  sideration  to  be  paid  him  for  the  said  lands,  without  in- 

impeached,  it  ,  1 

muft  be  by  the  terest  thereon. 

exhibits  &  proof  It  farther  appears,  that  the  plat  and  certificate  of  stir- 
in  the  former  vey  .  according  to  the  decree,  was  presented  to  Rennix ; 
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and  the  money  tendered,,  as  by  the  decree  was  directed  ; 
but  he  refused  to  receive  the  money,  or  assign  the  plat 
and  certificate  .  subsequently,  procured"  a  grant  for  the 
400  acres,  to  himself,  and  thereby  obtained  a  judgment 
against  Greenup,  in  ejectment.  This  bill  was  exhibited 
against  Brown  and  Rennix,  to  have  relief  against  the 
judgment  at  law,  and  to  obtain  one  moiety  of  the  land, 
by  virtue  of  the  agreement  with  Brown,  and  the  decree 
against  Rennix,  as  before  recited. 

Brown’s  answer,  admits  the  statement  in  the  bill,  and 
that  he  has  always  been  willing  to  comply  with  the  agree- 
merit,  but  that  he  has  been  prevented,  in  consequence  .of 
Rennix  s  claim  having  been  located  on  the  improvement 
sold  by  him  to  said  Brown.  ‘  1 

The  defence  in  the  answer  of  Rennix,  is,  that  Brown’s 
purchase  was  conditioned,  that  he  was  to  have  paid  5t 
before  he  left  the  neighborhood,  and  to  have  taken  up 
Rennix’s  bond  to  Sanders,  for  about  I  D/.  ,*  that  neither  ot 
these  conditions  precedent  had  been  performed,  the  <as» 
signment  of  the  bill  of  sale  to  Brown  notwithstanding* 
that  the  settlement  of  Rennix,  by  mistake  of  Isaac  Hite] 
was  laid  on  the  Dick’s  river  improvement,  instead  of  on 
one  which  he  had  on  Licking  ;  that  the  money  which  he 
received  from  Brown,  was  on  account,  of  some  lots  in 
Harrodsburg, 

The  circuit  court  dismissed  the  bill,  with  costs  ;  to 
which  decree  this  writ  of  error,  with  a  supersedeas^  has 
been  prosecuted. 

In  addition  to  the  positions  taken  by  the  answer,  it 
was  argued  for  the  dejendant,  that  the  claim  set  up  is 
stale;  that  the  decree  between  Brown  and  Rennix, 
ought  not  have  been  received  as  evidence,  without  the 
bill  and  complete  record  of  the  suit ;  that  the  taking  the 
bill  pro  confess# ,  in  that  cause,  xmthout  an  attachment 
for  answer,  was  erroneous ;  that  the  decree,  therefore, 
ought  not  to  avail  ,*  and,  finally,  that  the  decree  of  the 
circuit  court  was  correct. 

Considering  the  claim  of  Greenup,  in  conjunction  with 
the  decree  of  the  supreme  court  for  the  Kentucky  dis¬ 
trict ;  the  subsequent  tender  ot  the  money,  and  request 
made  on  Rennix  to  perform  the  decree  ;  together  with 
the  possession  ot  Greenup,  or  of  those  claiming  under 
him;  we  cannot  say  the  demand  is  stale.  The  part 
which  Greenup  has  acted,  in  obtaining  the  decree  ;  and 


,  > 

Green v ? 

ps.  v 

Rennix, 

caufe,  and  not 
by  matter  ex- 
trinfk. 
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pRXENU? 

-VS, 

Rennix, 


his  subsequent  acts,  in  malting  a  tender  of  the  balance  of 
the  consideration,  and  demanding  performance  on  behalf 
of  Brown  ;  amount  to  a  performance  of  the  spirit  of  his 
undertaking,  as  much  as  th?  suing  out  the  grant  in 
Brown’s  name  would  have  been,  but  for  the  mistake,  or 
fraud,  or  accident,  which  put  Rennix’ s  claim  on  Dick’s 
river,  instead  of  Licking.  Brown,  therefore,  properly 
admitted  that  Greenup  was  entitled  to  have  of  him  a 
performance  of  the  agreement  to  giye  one  half  the  claim.. 

We  cannot  now  reverse  the  decree  of  the  old  su¬ 
preme  court.  As  it  was  a  court  of  competent  jurisdic¬ 
tion,  and  was  established  by  the  sovereignty  which  then 
had  dominion  over  the  persons,  as  well  as  the  subject  of 
the  contest,  Rennix  ought  to  have  applied  in  a  compe¬ 
tent  time,  and  to  the  proper  tribunal,  for  a  review,  or  a 
reversal  of  the  decree,  if  it  was  erroneous,  or  irregular. 
This  he  has  not  done  ;  but,  in  contempt  of  the  decree, 
obtained  a  grant  to  himself. 

If  it  were  not  for  the  decree ,  of  which  Greenup  seeks 
to  have  the  benefit,  and  the  survey  made  by  order  of 
said  court,  which  are  exhibited  by  the  complainant  in  his 
bill,  some  doubt  might  have  existed,  as  to  the  decree 
which  ought  to  haye  been  made  by  the  circuit  court. 

Whether  that  decree  is  to  be  received  as  evidence, 
seems  to  be  the  principal  point  in  the  case.  The  de-t 
fendant  might  have  produced  the  whole  record,  or  re¬ 
quired  the  complainant,  Greenup,  to  produce  it,  in  case 
he  had  supposed  any  thing  therein  contained,  would 
have  benefited  himself,  the  said  defendant.  In  bills  to 
have  the  benefit  of,  or  to  carry  into  effect  former  de¬ 
crees,  defendants  have  been  permitted,  in  some  teases,  tos 
impeach  those  decrees  ;  but  this  must  be  done  by  the 
exhibits  and  evidence  in  the  cause  wherein  the  decree 
was  pronounced. 

Here,  the  defendant  attempts  to  impeach  the  decree, 
not  by  evidence  taken  in  the  cause,  wherein  the  deciee 
in  the  old  supreme  court  was  rendered,  but  wholly  ex-, 
trinsic.  He  did  not  call  for  the  complete  record,  nor 
object  to  the  decree,  as  offered  in  the  court  below  ;  if  he 
had  done  so,  that  court  might  have  given  the  complainant 
a  reasonable  time,  in  their  discretion,  to  produce  the 
complete  transcript. 

The  defendant  not  choosing  to  object,  in  the  court  be- 
low,  cannot  be  heard  with  his  objection  here.  The  1  ules4 
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of  evidence,  at  law,  and  in  chancery,  are  the  same;  the  Gr“n  vt 
defendant,  by  confession,  and  endeavoring  to  avoid  the  Rennix. 
decree,  made  it  unnecessary  for  the  complainant  to  pro¬ 
duce  more  of  the  record  than  he  had  exhibited  in  his 
bill.  The  decree  being  admitted  as  evidence,  is  con¬ 
clusive  as  to  the  right  of  Brown  to  have  the  400  acres  of 
land,  paying  the  sum  in  the  said  decree  mentioned. 

And  Rennix  has  not  proved  any  subsequent  matter  in 
avoidance.  The  defendant,  by  his  obstinate  refusal  to 
perform  that  decree,  has  deprived  himselt,  in  the  intei  im, 
of  the  use  of  the  balance  of  the  consideration  due  ior  me 
improvement ;  and  that  he  has  paid  the  office  tees,  sub- 
sequent  to  the  decree,  is  to  be  ascribed  to  the  same  cause. 

The  complainant,  Greenup,  to  Have  the  benefit  of  that 
decree,  is  entitled  to  it  upon  performance  of  the  terms 
thereof. - Decree  reversed. 


HART’S  heirs  vs.  BAYLOR. 


July  ith. 


THIS  cause  was  argued  by  Clay  and  Allen ,  for  the  ap-  Ac  la^,  the 
pellants  ;  and  by  Hughes,  for  the Appellee.  _ 

Edwards,  Ch.  J.  delivered  the  following  opinion  of  title  tothe  pof- 
the  court : — The  question  to  be  decided  in  this  cause,  feffion  of  land, 
grew  out  of  a  report  of  commissioners,  appointed  in  a  ^^offuch 
case  where  both  parties  claimed  under  the  same  deriva-  titje  t0  the  oc- 
tion  of  title.  The  report  on  which  the  decree  is  foun-  cupant,  are,  in 

4ed,  bears  date  on  the  26th  of  February  1803.  _  at  which 

The  dispute  commenced  by  ejectment ;  the  notice  to  the  charge  for 
the  tenants  in  possession,  bears  date  on  the  13th  July  rents  and  profits 
1799  ;  when  it  was  served,  does  not  appear.  The  eject- 
ment  was  returned  into  the  Lexington  district  court,  at  vided  for  by  iU- 
the  March  term  1799.  The  commissioners  commenced  tute. 
the  charge  of  rents  against  the  appellees,  (who  were  the.  of 
occupants)  long  before  the  date  of  the  notice  in  eject-  ^xe(1  by  com_ 
ment.  They  allowed  five  years  use  and  occupation  to  miifioners  for 
the  appellees,  for  improvements,  by  clearing,  &c.  They 
charged  them  with  the  residue  of  their  occupancy,  amount-  aflde  m  tbis 
ing  to  294/.  66'.  They  charged  the  appellants  with  other  court,  unlefs  by 
improvements  made  by  the  occupants,  amounting  to  2317.  ^^tnbelo'* 
136.  6 cl.  and  reported  the  value  of  the  land,  as  improved,  it  be  made  ap- 
to  be  worth  4/.  per  acree  ;  and,  as  wood-land,  that  it  pear  to  be  un- 
was  worth  3/.  12 s.  Upon  this  report,  the  court  gave  .  rov(!. 

^he  following  opinion  and  decree  : — “  1  hat  nothing  meMsmajej,e. 
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mir.g  this  efti- 
mate 


Hart  S  heirs  ought  to  be  allowed  to  the  defendants  for  the  rent  of  the 
Baylor.  land  ,in  dispute,  prior  to  the  service  of  the  ejectment  • 

fore  notice,  are  T"  Tr  rive/earS  reiJb  that  time,  ought  to  be  al^ 

to  be  the  mea-  low£d  for  clearing  the  land  ;  and  that  the  defendants 
fureofcompen- ouSht  to  pay  the  amount  of  the  improvements  :  and 

£?s  do’nw  ±dg6’  °r<?e.r  and  deCree>  thatthe  defea-’ 
value  or  the  ?ants  do  to  die  complainants,  the  sum  of  231/.  13s. 

Ianp',  u  f  andthe  costs  of  this suit;;”  from  which  the  said  de~ 

Rules  to  be  lendants  appealed, 

'Pkg  appeilants  have  assigned  for  error :  u  ’First— The 
court  erred  in  allowing  five  years,  from  the  time  the 
ejectment  was  served,  to  the  appellees,  for  clearing  the 
land,  &c.  when  the  commissioners  had  already  made  an 
allowance  tor  improving.”'  “  Second— The  court  erred 
m  the  criterion  which  they  adopted  for  compensating  the 
appellees  for  the  improvements.  The  land,  in  its  na- 
trve  state,  is  worth  3/.  12,5. ;  in  its  improved  state  4/.  ;  the 
difference  is  all  the  appellees  are  entitled  to  ;  that  being; 
the  value  confered  by  the  labor  upon  the  subject. 
There  are  350  acres  of  land,  for  improving  which,  the 
appellees  ought  to  have  been  allowed  140/.  only,  where¬ 
as  they  have  been  allowed  231/.  135.  6 di* 

This  case  is  not  within  the  pro  vision  af  the  statute 

uf  rtli  j'esPectm«  occupying  claimants  (a).  Yet,  as  the  appel- 
Brad'  ,ecs  were  not  fraudulent  possessors,  but  occupied  under 
such  colourable  appearance  of  right,  as  to  entitle  them  to 
have  equity,  it  must  be  inquired  what  that  equity  is. 

1  wo  questions  are  involved— 1st,  Whether  a  bona 
Jide  possessor  shall  be  charged  with  rents  and  profits, 
be.ore  notice  of  the  adverse  right  ?  2dly,  Whether  he 
shad  be  allowed  for  improvements  and  ameliorations, 
considering  them  as  the  sources  of  comfort,  utility  and 
proht  to  the  agriculturist,  or  as  confering  an  enhanced 
price  on  the  tract  of  land,  as  an  article  for  sale  i 

Neither  law  nor  equity  will  favor  one  who  negligent- 
Ay  or  fraudulently  lies  by,  and  permits  another  to  occu¬ 
py  the  land,  without  giving  notice  of  his  right.  Nor 
wi  an  assu mpszt  be  implied,  to  charge  an  occupant,  be¬ 
lieving  in  good  faith,  the  land  to  be  his  own,  until  such 
occupant  has  notice  of  the  adverse  claim. 

If  the  right  owner  did  not  know  of  his  claim,  and  the 
occupant  nas  not  concealed  the  title  papers,  or  otherwise 
been  the  guilty  accessory  to  such  ignorance,  there  is  no 
foundation  for  charge  against  the  occupant  before  no- 
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tice.  The  owner  has  not  been  injured,  and  his  own  Hart’8  heir* 
fault,  or  laches,  ought  not  to  make  the  bona  fde  posses-  yL*ok, 
sor,  a  trespasser,  bailiff,  receiver,  or  steward,  against  his 
will. 

But  if  the  owner  knew  his  title,  and  yet  neglected  to 
undeceive  the  occupant ;  he  must  be  considered  as  as¬ 
senting  to  the  occupancy  ;  and  then  the  maxim  well  ap¬ 
plies,  that  “  volenti  non  ft  injuria 

At  law,  the  entry  of  the  person  who  has  title  to  the 
possession  of  lands  ;  and  in  chancery,  notice  of  such  title 
to  the  occupant,  seem  to  be  the  points  at  which  the 
charge  for  rents  and  profits  is  to  commence.  This  is  the 
general  rule,  liable,  however,  to  exceptions  from  particu¬ 
lar  circumstances — Eq.  Ca.  Ab.  Vol.  2,  part  2,  title 
Mesne  Protits,  588 — 2  Vern.  724-— 1  Atk.  524  to  526 
- — 2  Atk.  83 — Dormer  vs.  Fortescue ,  2  Atk.  283,  and  3 
Atk.  130  to  134 — Same  340 — Tozvnshend  vs.  Ash 
ux.  2  Pr.  Wms.  645*6 — Bennetvs .  Whitehead ,  1  Wash# 

339. 

The  commissioners  reported  an  allowance  cf  five  years 
occupation,  as  compensation  for  clearing  and  improving? 
of  the  land,  independent  of  the  building.  There  is  no¬ 
thing  in  the  record,  to  shew,  that  in  this  instance  the  al¬ 
lowance  was  unjust.  It  was  not  excepted  to  on  either 
side.  The  question  is,  whether  the  allowance  shall 
commence  before  notice,  as  supposed  by  the  commis¬ 
sioners,  or  after  notice ,  as  decreed  by  the  court. 

Suppose  the  occupant,  upon  the  first  demand,  or  notice 
of  the  defect  of  his  claim,  surrenders  possession  to  the 
right  owner  ;  must  he,  therefore,  lose  his  labor  and  mo¬ 
ney,  expended  in  clearing,  although  he  had  not  enjoyed 
the  fruits  of  his  expenditures  for  a  day  ?  Not  being  a 
tortfeaser,  he  would  be  entitled  to  a  compensation  for 
clearing,  that  being  a  valuable  and  lasting  improvement, 
befitting  the  land  to  the  exercise  and  enjoyment  of  the 
proper  and  rightful  dominion. 

But  suppose  he  had  enjoyed  the  land,  as  his  own,  for 
many  years  ;  is  he  to  be  charged  with  the  proceeds  of 
his  own  labor,  money,  and  industry  ?  And  to  be  made, 
pro  tanto ,  the  bailiff  and  receiver  of  another,  to  whom  he 
has  done  no  wrong,  and  from  whom  he  has  withheld  no 
contemplated  exercise  of  ownership?  The  occupant 
who  comes  innocently  into  the  possession  of  an  improv¬ 
ed  estate,  yielding  annual  rent  and  profits,  and  without 
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any  expenditure  of  capital,  enjoys  the  estate  many  years 
before  the  right  owner  makes  known  his  claim,  shall  not 
account  for  rents  and  profits,  before  notice  of  the  de¬ 
fect  in  his  own  claim,  or  of  the  adverse  right. 

Why,  then,  shall  an  occupant,  who  innocently  believ¬ 
ing  the  land  his  own,  has  converted,  at  great  expence  and 
labour,  a  forest  into  a  farm,  be  charged  with  rents  and 
profits  before  notice  ?  If,  by  an  unkind,  or  ungenerous 
cultivation,  or  use,  he  has  reduced  the  soil,  committed 
waste,  or  done  other  injury,  over  and  above  the  com¬ 
mon  estovers  ;  these  ought  to  be  charged  against  him  to 
their  full  extent.  But  if  he  has  nourished  the  soil  to  pre¬ 
serve  the  original  fertility,  and  with  it,  surrenders  a 
capital,  usefully  and  judiciously  Bestowed  upon,  and  in¬ 
separably  connected  with  the  land,  it  seems  that  the  oc¬ 
cupant  ought  to  receive,  from  the  owner  of  the  land,  as 
much  as  will  reimburse  that  portion  of  the  expenditure 
which  passes  to  the  owner,  and  makes  him  so  much  the 
richer,  A  capital  once  expended  in  reducing  a  forest 
to  tillable,  meadow,  and  pasture  laud,  is  as  permanently 
useful,  as  the  land  itself.  It  is  not  exhausted  at  the  end 
of  five  years,  or  other  period,  so  as  to  require  the  ex¬ 
penditure  of  a  new  capital.  The  forest  does  not  rise  up 
again,  in  spite  of  the  farmer,  at  the  end  of  that  period^ 
which  may  be  supposed  to  have  reimbursed  the  expence 
of  clearing.  The  owner,  who  receives  the  cleared  land^ 
after  many  years  of  Cultivation,  without  reduction  of  soil, 
or  waste,  is  as  much  richer,  the  cultivation  notwith¬ 
standing,  as  if  the  land  had  been  cleared,  and  immedi¬ 
ately  surrendered,  without  cultivation.  But  the  occu¬ 
pant  who  is  charged  before  notice,  or  default  on  his 
part,  with  rent  equal  to  the  expence  of  clearing  and  im¬ 
proving,  will  he  made  poorer  by  so  much  as  it  will  cost 
him  to  put  the  same  improvement  on  his  own  land. 
Thus,  the  subsistence  of  the  innocent  industrious  agri¬ 
culturist,  would  be  taken  to  enrich  the  drone,  who  not 
knowing  the  land  was  his,  could  not  have  felt  the  want 
of  it  ;  or  if  he  knew  it,  and  did  not  ask  his  right,  must 
be  considered  as  permitting  the  occupant  to  remain  as 
tenant  at  will,  rendering  no  rent.  . 

Upon  the  second  question,  no  doubt  is  entertained 
but  that  the  improvements  themselves,  made  before  no-' 
tice,  are  to  be  considered  as  the  measure  of  the  compen¬ 
sation,  and  not  the  increased  value  of  the  land.  Whim 
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and  fancy  are  not  to  determine  the  value  of  improve-  Hart’s  heirs 
men ts  ;  they  are  to  be  considered,  with  reference  to  Bay^ 
their  utility  and  durability.  If  to  these,  order,  propor¬ 
tion,  beauty,  and  taste,  have  been  added,  and  united  ; 
without  extravagance  or  caprice  j  they  also,  may  deserve 
some  consideration.  The  question,  in  all  cases  of 
charge  for  improvements,  must  be,  are  they  such  as  in 
reason,  and  prudent  estimation,  are  deemed  valuable  ; 
and  what  is  their  value,  as  sources  of  comfort,  conve¬ 
nience,  or  profit  ?  To  use  the  land  for  habitations,  culti¬ 
vation,  and  erection  of  such  machineries,  and  manufac¬ 
tories,  as  are  useful  and  necessary  in  society,  is  the  pro¬ 
per  end,  and  intent,  for  which  ownership  is  given.  So¬ 
ciety  is  interested  in  the  proper  exercise  of  that  owner¬ 
ship.  Every  class  of  citizens,  depend,  ultimately,  upon 
the  agriculturist  for  support ;  and  it  is  with  regard  to 
the  capacity  to  yield  that  support,  that  the  value  of  land 
is  to  be  adjudged  ;  and  not  as  art  article  of  traffic  or  ex¬ 
change.  Public  policy,  therefore,  demands  that  agricul¬ 
tural  pursuits  and  improvements,  should  be  encouraged. 

The  particular  situation  of  this  country,  with  respect  to 
titles,  more  peculiarly  demands  that  improvers  should 
have  protection,  where  they  have  acted  in  good  faith. 

Adventitious  circumstances,  may  raise  or  depress 
the  price  ofland,  or  the  relative  estimates  of  wood-land, 
and  arable  fields  ;  but  the  capacity  of  the  soil,  to  reward, 

With  its  produce,  the  labor  of  the  husbandman,  and  to 
sustain  animal  life,  remains  the  same,  whether  it  is  near 
to,  Or  remote  from  towns,  iron-works,  or  salt-works* 

Local  advantages  will  vary  the  price  of  land,  and  these 
advantages  change,  as  wealth,  commerce,  manufactures 
and  population  give  the  impulse.  But  in  all  neighbor¬ 
hoods,  the  value  of  improvements,  and  the  price  of  la¬ 
bor,  bear  a  relative  proportion,  the  one  to  the  otherf 
This  is  generally  understood  in  the  vicinage,  and  can  be 
resorted  to,  when  occasion  shall  require.  Bv  this  stan¬ 
dard,  the  value  of  improvements  ought  to  be  ascertained, 
and  paid  for,  considering  them  as  attached  to  the  land 
for  use,  and  not  for  sale . 

Upon  this  view  of  the  subject,  the  court  below  did 
right  in  disregarding  the  difference  between  tile  value  of 
the  land  in  its  improved^ nd  Unimproved  condition.  Five 
years  subsequent  to  notice,  had  not  expired.  This  term 
was,  in  this  particular  instance,  estimated  by  the  com* 

4  B 


G02 


SPRING  TERM,  1808. 


Hart’s  heirs  missioners,  as  a  j list  compensation  for  certain  improve- 
merits  ;  they  reported  the  value  of  others,  not  so  satis¬ 
fied  ;  they  did  not  report  any  deterioration  of  soil,  or 
that  any  waste  had  been  committed.  And  upon  the 
limited  view  in  which  the  subject  was  presented  to  the 
court  below,  and  to  this  court,  upon  the  appeal,  it  seems 
to  us  that  the  decree  of  that  court  for  231/.  135.  6 d.  with 
costs,  was  proper. - Decree  affirmed.* 

*  In  the  cafe  of  Wkitltigfou  Wait'\  heir ,  fpring  term  1804,  Pr.  Dec.  397, 
it  feems  to  be  laid  down  as  a  general  rule,  that  in  cafes  not  embraced  by  the 
occupying  claimant  law,  the  proprietor  of  the  better  title,  is  entitled  to  the 
rents  and  profits  from  the  time  notice  was  given  of  his  claim,  and  mutt  pay 
f  or  all  valuable  and  lifting  improvements  made  previous  to  eviaion,  deducing 
therefrom,  for  unnecessary  wafte,  &c.  But  that  this  rule  may  have  excep¬ 
tions,  fee  ^wearlngemirs,  Brijcoe ,  Hughes 47. 


July  8  tb. 

Menaces  whh  h 
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may  avoid  a 
deed  ;  but  me¬ 
nacing  to  com¬ 
mit  a  battery,  to 
burn  his  houle, 
or  fpoil  his 
goods,  is  not 
fuffitient. 

Equity  will 
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cific  execution, 
obtained  under 
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ing  equitable 
obje&ions  to  a 
contract,  after¬ 
wards  confirm* 
ed  the  fame, 
without  fear  or 
durefs,  &  with  a 


EDWARDS  vs.  HANDLEY.* 

Judge  TrimbIE,  delivered  the  following  opinion  of 
the  court : — Edwards  purchased  of  Charles  Stewart,  his 
claim  to  a  lot  of  land  in  Russellville;  and  upon  the 
complaint  of  Edwards,  an  inquisition  of  a  forcible  de¬ 
tainer,  was  taken,  and  found  against  Handley.  Before 
Edwards  was  put  into  possession  of  the  lot,  according  to 
the  inquisition  found  in  his  favor,  a  compromise  was 
made  between  Handley  and  himself,  by  which  Handley 
agreed  to  give  Edwards  seven  hundred  and  fifty  dollars 
worth  of  land  ;  for  which,  a  bond  was  executed  to  Ed¬ 
wards  ;  who,  in  consideration  thereof,  released  his  claim 

to  the  lot,  to  Handley. 

Some  days  afterwards,  this  bond  was  exchanged  be¬ 
tween  the  parties,  for  one  conditioned  that  Handley 
should  convey  to  Edwards,  by  deed,  with  general  war¬ 
ranty,  seven  hundred  and  fifty  acres  of  land,  out  of  two 
tracts,  one  on  the  east  fork  of  Panther  creek,  patented  to 
Edward  Carrington  ;  the  other  on  Rough  creek,  in  the 
name  of  John  May :  “  The  land  to  be  conveyed  as  soon 
as  said  Edwards  makes  his  choice,  or  within  three 
months,  at  most,  from  this  date.  10th  March,  1 800. 

On  this  bond,  is  this  indorsement — “  June  10th  1800, 
It  is  agreed  to  extend  the  within  contract  three  months 
from  this  date  ;  and  if  the  said  Handley  should  be  rea¬ 
dy  to  shew  the  land  sooner,  the  said  Edwards  to  maite 

#  Abfent;  Edwards,  Ch,  J. 
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his  choice  whenever  the  said  Handley  gives  him  reason-  ^ 

able  notice  of  his  being  ready  to  shew  the  same  which  handlev, 
is  signed  by  the  parties,  and  attested.  f  . 

Upon  this  obligation,  Edwards  brought  suit  in  cove- 
nant,  and  recovered  a  judgment,  in  the  Logan  district  is  a  waiver  of 
court,  for  seven  hundred  and  fifty  dollars  damages.  ^  his  equity. 

To  this  judgment,  Handley  obtained  an  injunction,  a  «£ 
upon  a  bill  brought  to  set  aside  the  contract;  obtain  a  have  a  ground 
new  trial ;  or  for  such  relief  as  he  should  be  entitled  to  for  a  new  trial, 
in  equity.  An  amended  bill,  prays,  that  if  a  perpetual 

injunction  “  should  not  be  deemed  equitable,  that  then  ing  tor  it,  but 
a  conveyance -of  the  land  be  decreed,  provided  a  title,  neguatodofo, 

shall  be  produced  on  the  trial.  ground  for  re_ 

The  points  stated  in  the  bill,  as  entitling  the  party  to  lief  in  equity. 

relief,  are  as  follow:  .  .  ,wi11 

1st.  That  the  complainant  received  no  consideration,  ^rtyc^rpeeceiv^ 
for  the  said  bond  ;  that  it  was  given  for  a  house  and  lot,  a  conveyance  of 
which  the  complainant  believes  was,  in  law  and  equity,  l«ri  in  lieu  of 
his  own  property,  as  the  first  improver,  under  terms  held  n(j  °, 

out  by  the  heirs  of  William  Russell,  deceased,  who  were  ther  objection) 
the  proprietors  of  the  survey  on  which  Russellville  is  it  the  complai- 
established,  promising  a  gratuity  of  a  certain  parcel  or  ^ 
lot  of  land,  to  settlors  and  improvers  within  the  limits  ot  tje> 

the  town.  * 

2nd.  “  That  the  bond  was  extorted  from  him  bY  the 

defendant,  together  with  the  assistance  of  a  packed  jury, 
and  a  certain  Charles  Stewart,  who  is  also  made  a  defen¬ 
dant.”  “  That  for  fear  of  being  dispossessed,  and  ot 
the  consequent  loss  and  sacrifice  of  valuable  property, 
which  he  had  in  the  house,  he  acceded  to  the  compro¬ 
mise  ;  although  he  believed  the  inquisition  erroneous  ; 
and  that  he  could  be  reinstated  at  some  time,  although 
that  time  was  uncertain ;  and  because  he  could  u  spare  t  e 
750  acres  of  land,  without  feeling  a  very  sensible  injury. 

3rd.  That  in  the  indorsement  of  the  bond,  the  words 
succeeding  “choice,”  were  fraudulently  added,  without 
his  knowledge  or  consent,  after  his  signature  was  affixed k 

4th.  “  That  on  the  trial  of  the  action  at  law,  Edwards 
introduced  witnesses,  to  prove,  the  value  of  lands,  not 
comprehended  in  either  of  the  aforesaid  tracts  ;  and 
who,  also,  induced  the  jury  to  believe,  that  it  was  the 
same  lands  that  the  aforesaid  bonds  called  for  ;  when,,  m 
fact,  it  was  altogether  different  lands,  and  of.  a  superior 
quality.”  That  the  complainant  “had  been  at  the  ex- 
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Edwards  pence  of  hiring  men  to  explore  the  land,  and  of  re-sut- 
Handley.  veying  them,  whose  veracity  could  not  be  disputed  ; 
*  '  '  and  also,  had  them  summoned,  wdio  failed  to  attend.” 

The  answer  denies  the  charges  in  the  bill,  in  general 
terms,  and  in  detail.  Sundry  depositions  and  exhibits, 
are  filed  by  the  parties. 

Upon  the  hearing,  the  circuit  court  of  Green,  decreed 
a  perpetual  injunction  against  the  judgment  at  law  ;  and 
“  that  the  complainant  do,  on  or  before  the  first  day  of 
September  next,  convey  to  the  defendant,  Ninian,  seven 
hundred  and  fifty  acres,  agreeably  to  the  bond,  passed 
*  10th  March  1800:  .and  it  is  farther  decreed  and  order¬ 

ed,  that  the  defendant,  Edwards,  recover  of  the  com¬ 
plainant  all  legal  costs  incurred  in  this  suit.” 

From  this  decree,  each  party  prayed  an  appeal. 
Handley  failed  to  lodge  the  record  in  this  court,  as  pre¬ 
scribed  by  statute,  and  his  appeal  was  therefore  dismis¬ 
sed.*  Edwards  has  prosecuted  this,  his  appeal. 

Upon  the  first  point,  it  is  well  established  that  Stew- 
^  art,  from  whom  Edwards  purchased,  made  an  improve¬ 

ment  on  the  lot  in  dispute,  in  1794,  before  Handley  set¬ 
tled  in  the  town  ;  that  Stewart  afterwards  made  other 
improvements,  which  Handly  contends  were  for  his  use 
and  benefit,  and  that  he  paid  Stewart  for  them,  and  caus¬ 
ed  others  to  be  made  to  the  value  of  1500  dollars  ;  but 
Stewart  contended  that  tTie  lot  was  his :  a  dispute  arose 
about  the  price  which  Handley  should  give  Stewart, 
which  the  parties  could  not  accommodate.  Stewart 
claimed  possession  of  the  premises  ;  and  Handley  said 
that  Stewart  might  remove  his  house  off  the  lot,  but  that 
the  lot  was  his  (Handley’s).  Stewart  gave  Handley  no¬ 
tice,  that  he  should  pay  ten  pounds  per  day,  for  withhold- 
ing  possession  of  the  lot  and  appurtenances.  Under 
these  circumstances,  Stewart  laid  his  claim  to  the  lot,  be¬ 
fore  the  trustees  of  the  town ;  the  question  was  post¬ 
poned,  to  give  Handley  an  opportunity  to  contest  the 
claim  ;  but  the  trustees  being  satisfied  by  the  testimony, 

*  HANDLEY  w.  EDWARDS. 

It  was  contended,  that  Edwards  having  filed  a  tranfcript  of  the  record,  un¬ 
der  the  appeal  which  he  had  taken,  the  whole  caufe  was  thereby  removed  ;  ar^d 
that  it  was,  therefore,  unnecefiary  for  Handley  to  file  another  tranfcript. 

But  the  court  decided,  that  each  appeal  muft  be  confidered  a  feparate  fuit 
in  this  court  $  and,  therelore,  each  appellant  muft  file  a  tranfcript,  unlefs  it  wcrq 
dilpenled  with  by  exprds  confent ;  otherwife,  the  appeal  muft  be  difmifled. 
purl^nt  to  the  aft  ailembly— Afts  of  1800,  ch.  24,  §  3,  p,  36.  - 
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as  to  the  claim  of  Stewart,  adjudged  the  lotto  him  ;  and 
he  accordingly  paid  the  consideration  therefor.  Hand- 
ley  claims  from  the  proprietors,  as  an  improver,  under 
their  promise  as  aforesaid  ;  made  to  encourage  settle¬ 
ments  and  improvements.  This  promise,  if  ever  made, 
was  only  made  by  one  or  two  of  the  co-heirs  of  Russell, 
of  whom  some  were  infants ;  and,  thererore,  this  pro¬ 
mise  could  give  but  a  very  partial  and  defective  claim, 
in  equity.  Whether  Stewart’s  claim  under  the  trustees, 
is  regular,  does  not  certainly  appear.  If  it  were  neces¬ 
sary  to  decide  between  Handley’s  and  Stewart’s  preten¬ 
sions,  we  are  inclined  to  believe,  that  Stewart’s  claim  to 
the  lot  Was  the  superior.  To  say  the  best  of  Handley’s 
case,  upon  this  point,  he  shews  but  a  doubtful  equity. 

As  to  the  second  point,  the  bill  is  wholly  unsupport¬ 
ed.  Tj|pt  the  jury  was  “  packed,”  or  that  there  was  any 
unfair  practice  upon  them,  or  that  any  unfair  means  were 
used  by  Edwards,  to  procure  unfit  persons  to  be  put  on 
the  inquest  of  forcible  detainer,  does  not  appear  in  evi¬ 
dence  ;  but  it  appears  that  the  persons  composing  the 
inquest,  were  respectable. 

But  the  idea  held  out  on  this  subject,  is,  that  Handley 
was  dragged  into  the  compromise,  for  fear  of  loss  of  his 
property  in  the  house,  and  loss  of  possession  for  a  time  ; 
not  from  any  misapprehension  of  his  right  ;  nor,  from 
being  overreached  in  the  bargain,  by  a  suppression  of  the 
truth,  or  a  suggestion  of  falsehood.  Whether  the  in¬ 
quisition,  therefore,  was  erroneous,  or  not,  is  immateri¬ 
al,  as  it  respects  the  bond  given  by  Handley.  Menace  of 
corporeal  pain,  shall  avoid  a  deed  ;  but  menace  of  his 
goods,  shall  not- — Noy’s  Maxims,  p.  19.  Menaces 
which  induce  a  fear  of  loss  of  life,  of  member,  of  may- 
hem ,  or  of  imprisonment,  may  avoid  a  deed  ;  but  mena¬ 
cing  to  commit  a  battery,  to  burn  his  houses,  or  spoil  his 
goods,  is  not  sufficient  to  avoid  a  man’s  deed  ;  for,  if 
these  thre-ats  should  be  executed,  he  may  sue  and  reco¬ 
ver  damages  proportioned  to  the  injury  sustained — 2  In- 
$titue  483 — -Bac.  Ab.  title  duress,  Gwil.  Ed.  p.  156. 

These  rules  may  be  so  far  relaxed,  in  chancery,  as 
that  a  contract  obtained  under  unfair  advantages,  and 
circumstances  of  hardship  and  grievance,  not  amounting 
to  legal  duress,  will  will  not  be  specifically  enforced,  but 
left  to  the  law. 

Yet  the  complainant  does  net  shew  himself  entitled, 
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inequity,  to  a  relaxation  of  the  rules  of  law  respecting 
duress.  He  does  not  state  that  he  feared  illegal  violence 
to  his  person  or  property.  But  his  apprehension  wa^, 
that  he  would  not  always  be  present,  to  defend  himself, 
by  his  own  club-law ,  against  the  officers  of  justice, 
clothed  with  the  authority  of  the  laws  of  the  country. 

When  we  add  to  this,  his  ratification  of  the  contract, 
by  changing  the  bond,  on  the  10th  of  March,  and 
again  by  the  indorsement  of  the  “  10th  of  June,’  there 
is  not  any  pretext  left  for  setting  aside  the  compromise. 

Then  he  was  laboring  under  no  apprehensions,  on 
menaces  of  violence  ;  but,  on  the  contrary,  it  was  at  a 
time  when  Edwards  stated  (as  the  complainant  sets  forth, 
in  his  bill)  that  “  he  considered  his.  interest  in  the  bond 
as  forfeited,”  by  his  own  neglect,  in  not  making  choice 
within  the  time  before  alluded  to  ;  and  that  unless  the 
complainant  u  would  be  so  good  as  to  extend  the  con-, 
tract,  he  considered  his  case  remediless.” 

But  the  bill  goes  farther,  in  acknowledging  the  rati¬ 
fication  of  the  contract  to  have  been  voluntary  and  unbi-, 
assed  ;  for,  after  making  the  statements  last  mentioned^ 
the  bill  progresses,  and  contains  these  expressions  -  Nei- 
ther  had  your  orator  any  objections  to  extending  th^ 
contract  to  any  reasonable  length  he  (the  defendant) 
pleased.” 

Whatever  claim  Handley  might,  by  possibility,  have 
been  entitled  to,  under  the  original  contract,  or  upon  the 
case  between  Stewart  and  himself,  yet  he  has  no  clanp 
to  relief  against  a  confirmation  thus  doubly  made,  and 
fairly  obtained,  without  any  pretence  of  fear  or  duress-— 
Earl  of  Chesterfield  vs.  Jansen ,  1  Atk.  Mr.  Justice 
Burnett’s  opinion,  p.  344,  and  the  authorities  cited  ;  al- 

so,  Lord  Chancellor’s  opinion,  p.  349. 

On  the  third  point,  there  is  not  the  shadow  of  proof, 
to  support  the  bill ;  but,  so  far  as  the  negative  can  be 
proved,  it  is  done  :  the  evidence  is,  that  the  indorsement 
is  regular,  in  the  same  ink  throughout,  and  the  signal 
tures  at  the  usual  and  proper  distance  from  the  writing. 

The  fourth  point,  the  complainant  attempted  to  sup¬ 
port,  by  proving  that  Henry  Rhodes  was  examined  as  a 
witness  in  the  action  at  law,  to  prove  the  value  of  the 
land  ;  that  he  stated  the  land  to  be  worth  from  nine  to 
twelve  shillings  per  acre  ;  and  several  witnesses  swear 
they  do  recollect  that  Rhodes  corrected  his  statement,  or 
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made  a  second  statement.  But  by  the  depositions  of 
Armstead  Morehead,  George  Robinson,  David  David¬ 
son,  Henry  Grider,  and  Amos  Balch,  it  appears  that 
Rhodes  did  at  first  state  the  value  of  the  land  on  Pan¬ 
ther  creek  at  nine  or  twelve  shillings  per  acre  ;  but  upon 
hearing  the  bond  read  a  second  time,  he  corrected  his 
statement,  and  stated  it  to  be  worth  three  shillings,  or 
four  shillings  and  six  pence  per  acre.  That  another,  or 
other  witnesses,  were  examined  on  the  subject  of  the  va¬ 
luation  of  the  land  in  the  bond  ;  and  that  the  jury,  in 
their  retirement,  took  something  like  a  medium. 

As  the  fact,  therefore,  is  against  the  complainant,  it 
might  be  sufficient  to  stop  here.  But  it  is  necessary  to 
negative  any  implication  which  might  thence  arise,  that 
the  testimony  of  a  witness,  examined  in  open  court,  be¬ 
fore  a  jury,  where  the  parties  were  represented  by  coun¬ 
sel,  could  ever  afterwards  be  re-canvassed  in  a  court  of 
chancery,  for  the  purpose  of  finding  out  whether  the 
witness  was,  or  was  not  mistaken  as  to  the  valuation,  or 
other  matter  of  his  evidence. 

It  was  the  indispensable  duty  of  Handley,  by  himself 
or  counsel,  to  have  attended  to  the  examination  of  the 
witness  ;  to  have  required  the  instruction  of  the  court 
to  the  witness  or  the  jury,  if  necessary,  and  to  have  ex¬ 
plained  it  by  other  evidence  ;  or  if  he  w  as  unprepared 
for  trial,  to  have  asked  a  continuance.  If  surprised  by 
unexpected,  and  material  evidence,  which  he  could  oth- 
.  erwise  have  explained,  to  have  made  out  a  proper  case, 
and  obtained,  or  applied  for  a  new  trial. 

But  of  these  things,  none  were  done.  Handley  went 
to  trial  without  objection.  He  wras  represented  by 
counsel,  who  appears  by  no  means  to  have  been  remiss. 
There  is  no  evidence  of  any  surprise  or  inability  on  the 
side  of  the  complainant,  which  could  have  prevented 
him  from  makng  his  defence  :  nor  does  it  appear  that 
he  did  not  make  all  the  defence  his  case  was  capable  of. 
.There  is, therefore,  no  cause  for  a  new  trial  at  law,  any 
more  than  for  setting  aside  the  compromise  entered  in¬ 
to  when  the  complainant,  as  the  whole  complexion  of  his 
bill  shews,  was  well  apprised  of  every  matter  upon  w  hich 
he  now  wishes  to  impeach  it. 

The  complainant  has  no  claim  to  have  a  decree  that 
Edwards  should  take  the  land.  Waiving  the  question, 
whether  the  plaintiff  at  law  shall,  in  any  case,  be  compel- 


EDWAfcDS 

HaNDLEYo 


feoa 

.  EdwaeBS 

•US. 

Handley. 


SPRING  TERM,  1808c 

led,  after  a  judgment  at  law  for  breach  of  covenant,  tc 
accept  the  land  in  lieu  of  the  damages,  Handley  did  not 
shew  that  he  Had  title,  even  on  the  trial  of  the  caiise. 

He  produced  a  deed  made  fay  commissioners  appoint¬ 
ed  by  the  county  court  (subsequent  to  the  exhibition  of 
his  bill)  to  him,  as  locator  of  the  tract  of  Edward  Car¬ 
rington.  But  whether  the  appointment  was  regular,  or 
the  statute  pursued,  does  not  appear  ;  nor  does  it  ap¬ 
pear  that  Carrington  had  title. 

The  bond,  in  the  condition,  contains  a  recital  that  one 
of  the  tracts  out  of  which  Edwards  was  to  have  choice, 
was  patented  to  Edward  Carrington  ;  but  this  is  but  the 
recital  of  Handley,  by  which  Edwards  is  not  concluded. 

To  the  other  tract,  Handley  shewed  no  colour  of  title. 
Before  equity  can  compel  a  party  to  accept  the  land,  m 
place  of  damages  assessed  therefor  at  law,  it  must  be  in¬ 
dispensably  necessary,  (other  things  not  opposing)  that 
the  complainant  asking  such  relief,  should  shew  a  clear 
title,  derived  regularly,  to  the  land  so  to  be  given  in  lieu 
of  the  damages. 

A  doubtful  equity  ought  not  to  prevail  against  a  judg¬ 
ment  at  law*  But  Handley  has  not  made  out  so  much 
as  a  doubtful  equity.  He  does  not  shew  that  he  was 
able  to  comply  with  the  covenant,  if  Edwards  had  cho¬ 
sen  the  Panther  creek  lands  ;  much  less  to  give  Ed¬ 
wards  his  choice  of  tnat  tract,  or  the  tt  act  on  Rough 
creek.  The  decree  being  thus  radically  erroneous,  it  is 
unnecessary  to  speak  of  tile  vagueness  and  uncet  taiuty ,  as 
to  the  land  to  be  conveyed  thereby  ;  and  whether  it  was 
to  be  on  Panther  or  orv  Rough  creek  ;  whether  Edwards 
was  to  have  his  election,  or  Handley  to  lay  it  off  at  his 

pleasure.  _  .  ■  - 

Upon  the  bill,  answer,  and  exhibits,  it  seems  clear, 

that  Handley  has  no  claim  to  relief  in  a  court  of  equity. 
It  is,  therefore,  decreed  and  ordered,  that  the  said  de¬ 
cree  of  the  circuit  court,  be  reversed,  set  aside,  and  an¬ 
nulled  ;  the  cause  is  remanded  to  said  circuit  court,  with 
directions  to  dissolve  the  complainant  s  injurictidn,  widi 
ten  per  cent,  damages  on  the  amount  of  the  judgment  at 
law  ;  and  to  dismiss  the  bill  with  costs.  Which  isoi~ 
dered  to  be  certified,  etc. 

And  it  is  farther  decreed  and  ordered,  that  the  appel¬ 
lee  pay  to  the  appellant,  his  costs  in  this  behalf  expended. 

Clay, ' Talbot ,  and  LittelL  for  the  appellant ;  Allen ,  for 
the  appellee. 
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/  ;  MORGAN  is.  the  REGISTER. 

Edw  ards,  Ch  J.  delivered  the  following*  opinion  of 
|he  court:  -By.  tne  constitution  of  this  state,  Art.  4,  §  2, 
it  is  declared,  that u  the  court  of  appeals,  except  in  cases 
otherwise  directed  by  this  constitution,  shall  have  ap¬ 
pellate  jurisdiction  only  ;  which  shall  he  co-extensixe 
with  the  state,  under  such  restrictions  and  regulations, 
not  repugnant  to  this  constitution ,  as  may,  from  time  to 
time,  be  piescrioedby  law.”  As  this  is  notone  of  the 
cases  excepted,  it  is  necessary  to  shew,  that  it  will  be  the 
exercise  of  an  appellate  jurisdiction,  or  of  a  necessary  in¬ 
cident  or  appendage  to  an  appellate  jurisdiction,  in  case 
the  mandamus  shall  issue. 

What  was,  or  was  not  an  appellate  jurisdiction,  was 
understood,  at  and  before  the  constitution  was  framed  : 
to  that  meaning,  the  constitution  must  have  reference.* 
Ours  is  a  government,  organised  by  assigning  to  the 
different  departments,  their  respective  limits.  That  each 
depaitment  shall  be  confined  within  those  limits,  is  es¬ 
sential  to  the  nature  and  existence  of  the  government, 
i  hat  the  constitution  is  supreme,  and  controls  and  binds 
aoxv  n  every  department,  is  one  of  those  plain  propositions 
no  longer  contested  amongst  those  who  regard  the  princi- 
ciplto  upon  which  written  constitutions  are  constructed* 

By  the  same  rule,  therefore,  by  which  the  legislature 
would  be  restrained  from  giving  to  this  court,  a  juris¬ 
diction  not  xvar ranted  by  the  constitution,  this  court 
must  feel  restricted  from  the  exercise  of  such  jurisdiction. 

If  the  issuing  the  mandamus  is  an  original ,  and  not  an 
appellate  jurisdiction,  this  court  has  not  the  right  to  is¬ 
sue  it,  and  the  legislature  cannot  give  it,  they  being  e- 
qilally  bound  by  the  Constitution ,  as  the  fundamental  and 
parainount  law  ccntroling  every  legislative  act  which 
is  repugnant  to  it. 

lt  is  a  primary  essential  to  appellate  judicial  juris¬ 
diction^  that  it  should  be  the  revision  and  correction  of 
-a  judicial  decision. 

1  he  4tn  ar  tide,  before  refered  to,  declares  that  it  is  the 
judicial  power  of  this  commonwealth,  which  shall  be  ves¬ 
ted  in  one  supreme  court,  to  be  styled  tne  court  of  appeals. 

The  next  section  declares,  that  this  court  shall  have 
appellate  jurisdiction  only.  But  what  kind  of  appellate 
jin  is  diction  ?  Is  it  to  be  of  the  legislative,  executive, 
or  judicial  kind  ?  Surely  none  can  doubt,  but  that  it 
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must  be  the  latter  only.  An  appeal  from  the  act  of  are 
executive  officer,  to  the  court  of  appellate  judicial  juris¬ 
diction,  in  the  hrst  instance,  would  undoubtedly  be  the 
creation  of  the  judicial  proceedings,  and  not  a  revision 
of  such  decision-  it  would  be  the  origination  of  the  ac¬ 
tion,  in  a  court  of  justice  ;  and,  therefore,  not  an  appel¬ 
late  judicial  action  or  writ.  Much  less  is  it  necessary 
t<i  enable  us  to  exercise  our  appellate  jurisdiction. 

No  analogy  can  be  drawn  from  the  exercise  of  the 
power  to  issue  writs  of  mandamus  by  the  court  of  king’s 
bench,  in  England.  That  court  had  original,  as  well  as 
appellate  jurisdiction  ;  it  was  an  emanation  from  the 
king’s  prerogative,  a/id  the  writ  of  mandamus  was  a  pre¬ 
rogative  writ.  That  court  had  original  jurisdiction  over 
all  capital  offences  ;  all  other  misdemeanors  ol  a  public 
nature,  tending  to  a  breach  of  the  peace ;  to  oppression,  or 
faction,  or  any  manner  of  misgovernment ;  and  it  is  not  ma¬ 
terial  whether  such  offences,  being  manifestly  against  the 
public  good,  directly  injured  any  particular  person,  or  not. 

Far  different,  and  more  limited,  is  that  jurisdiction, 
which  is  u  appellate  only.”  And  so  was  it  wisely  estab¬ 
lished  by  the  framers  of  the  constitution  :  otherwise,  that 
court  which  is  to  give  light  and  direction  to  all  the  other 
tribunals  of  justice,  might,  from  the  multiplicity  of  suits, 
become  only  the  grave,  instead  of  being  the  soul  of  justice. 

The  nature  of  its  appellate  jurisdiction,  was  presented 
for  consideration,  to  this  court,  in  the  case  of  Smith  vs. 
Carr ,  %?c.  (a),  decided  at  this  term.  There  the  court  had 
occasion  to  take  notice  of  some  former  precedents,  and 
the  reasons  for  overruling  them.  We  can  only  add,  that, 
as  we  are  firmly  persuaded,  that  the  legislature  have  not 
given',  and  could  not  give  the  jurisdiction  to  this  court,  to 
issue  a  mandamus ,  before  the  case  had  been  decided  on, 
or  presented  to  a  subordinate  court ;  and  that  the  con¬ 
stitution,  the  supreme  law  of  the  land,  prohibits  the  exer-o 
eise  of  original  jurisdiction,  except  in  some  cases,  as 
specified  therein  (of  which  this  is  not  one)  ;  so  neither 
can  we  consent  to  assume  a  jurisdiction  in  defiance  of 
that  instrument  by  which  we  are  bound,  and  which  we 
are  sworn  to  support. 

The  motion  must  be  overruled.^ 

fc  In  the  cafe  of  Daniel  vs.  iVarrtn  county  court t  fall  term  1S09,  it  was  de¬ 
cided,  that  a  mandamus  was  an  original,  and  not  an  appellate  proceeding.  $  and 
that,  therefore,  this  court  had  not  jurifdi&ion  to  award  one  in  any  cafe. 
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THEomifiion  to  ftate  in  the  declaration 
the  individual  names  ota  firm,  is,  at 
molt,  but  came  ot  ipecial  demurrer, 
or  in  abatement  —  Dorjej,  (Sc.  vs, 
Lawrence ,  and  Co.  .  505 

See  Error ,  i  y  —pleas  and  Pleadings,  i  — 
Variance,  I — JYt it,  1,  2. 

ACCIDENTS, 

See  Motions ,  j,  a. 

ACCOUNT. 

ts  Accounting  for,  according  to  law,” 
explained  —  Bradley,  &c.  •vs,  Tompkins,  J  S3 
See  Awards,  14. 

ACTION, 

?.  The  caufe  of  action  accrues,  and  the 
defendant  may  be  held  to  bail,  not 
where  the  contract  was  maae,  but 
where  it  ought  to  have  been  perform¬ 
ed  —Litteli  vs.  Nicbol's  »dm'rs.  66 

a  In  an  action  of  deceit,  tor  felling  as 
found,  an  unfound  negro  $  the  caufe 
of  a&ioi  accrues  on  the  lale,  not  on 
the  death  of  the  negro — Singleton  vs. 
Lewis ,  .  .  a  58 

3.  Whether  an  aftion  at  common  law 
can  be  maintained  within  leven  years, 
on  a  decree  in  chancery,  which  is  lia¬ 
ble  to  be  let  afide  within  that  time, 
on  the  appearance  and  anfwer  of  the 
defendant,  query  —  Rogers  vs.  Coleman 
and  wife,  .  .  420 

4  If  one  perfonates  another,  or  ufes  his 
name  ifficiously,  and  without  authori¬ 
ty,  whereby  he  is  endamaged,  he  may 
have  redrefs  by  an  addion  on  the  fpe- 
cial  ca  e  -Bartlett  vs.  Humphreys ,  323 

See  Aftgnment,  11—  Commitment,  1,2— 

Pet  Bills,  i — Mutual  Promifes  —  'Jus.. 

(ice  efsbe  Pease,  J,  2 —Slavery,  1,  2,  3, 


ACTS  OF  ASSEMBLY, 

See  Jeofails,  Statutes  of — Statutes — Sta¬ 
tutes  commented  on  or  expounded* 

ADMINISTRATOR. 

See  Executor  and  yj.drmr.ipr  at  or . 

ADMISSION. 

See  Relecfe,  1. 

AD  QUOD  DAMNUM,  WRIT  Of; 

bee  ximenumtnt,  2 — L viutnce,  3,  4— 
lnquftion,  j,  2 — Sheriff ,  3, 

ADVERSE  TITLES, 

See  Confining  Titles. 

AFFIDAVIT. 

See  Bail,  2,  ■ 

AGENT. 

An  averment  that  an  obligee  afiigned  a 
bond, would  be  lupporteu  Dy  prooi  that 
he  cud  it  by  his'  agent— huvbie  vs. 
Mullunpby,  .  »  696 

See  CojtSf'j. 

AGREEMENTS. 

See  Contrafls. 

A.L1ENS. 

Cannot  inherit  lanos  in  this  common¬ 
wealth —  Hunt,  sS  c.  vs. by urnick' s  Leirs,  6 1 

See  Clubs,  6,  7? 

AMENDMENT. 

I.  A  record  may  be  ameoced  after  the 
came  is  out  ot  court,  it  there  be  any 
part  of  the  record  to  amend  by  —  Gay 
vs ,  CalawtU,  .  .  64 

a,  A  fherifi  permitted  to  make  a  return 
on  a  writ  of  an  quoa  damnum,  attei  he 
was  out  ot  othce,  clieie  bfi’-g  the  in- 
quifition  to  amend  by—  Ibid,  6 3 

3.  Obtaining  leave  to  amend  a  replica¬ 
tion,  is  virtually  withdrawing  it  ;  and, 
therefore,  judgment  carnot  be  enter*. 
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ed  for  the  infufF.ciency  of  the  replica¬ 
tion  }  but  a  rule  ihould  be  given  fora 
replication,  and  on  failure,  judgment 
might  be  entered  for  that  caufe  — 
Beauchamp,  adm' r.  of  Muddy  vs.  Muddy  166 

4.  Alter  the  cerm  fucceeding  the  dif- 
xmllibn  of  a  caufe  on  the  rules,  the 
parties  are  out  of  court,  and  cannot  be 
heard,  even  to  corredl  a  miftiken  en¬ 
try — Coleman  vs.  Rart  ifon  circuit  court, 

5.  A  judgment  cannot  be  reverted  or  al¬ 
tered  by  the  court  that  gave  it,  after 
the  term  at  which  it  was  given — (in 
note), 

6.  This  court  will  not  remand  a  caufe, 
to  enable  a  party  to  amend  a  furvey — 

Speed  vs  Lewis ,  . 

7.  On  obtaining  leave  to  amend  a  decla- 
tion,  the  plaintiff  may  file  a  new  one 
— Grant  vs.  Grojhon , 

See  Cofis,  2 — Demurrer ,  4— Variar.ce ,  3. 

ANSWER. 

3,  A  decree  cannot  be  pronounced  a- 
gainft  the  pofitive  denial  of  the  an¬ 
swer,  io  far  as  it  is  refponfive  to  the 
allegations  of  the  bill,  unlefs  there  be 
two  pofitive  witnelles,  or  one  and 
ffrong  corroborating  circumilances, 
difp roving  the  zni'wei-— Bright's  hetr 
vs.  Haggin ,  » 

The  fame'rule  holds,  where  the  an¬ 
swer  is  filed  to  interrogatories,  in  the 
nature  of  a  crofs  bill — Myers  vs.  Ba¬ 
ker  and  Owfley, 

1.  A  defendant  is  bound  to  prove  matter 

fet  up  in  his  anfwer  in  avoidance  of 
an  allegation  in  the  bill — 3> igbl's 
heir  vs.  Haggin,  •;  . 

3.  I  f  the  defendant  deny  the  contrafl  fet 
up  in  the  bill,  but  ftate  one  under  dif¬ 
ferent  circumilances,  he  is  not  bound 
topiove  thofe'  crreumftances — Ibid, 

4.  A  conreliion  in  an  anfwer,  ihould  not 

be  garbled — Ibid,  •  . 

See  Injunction,- 1 — Practice,  5,  7,  9,  ir. 

*  APPEALS. 

3.  An  appeal  from  a  decilion  of  a  court 
overruling  a  motion  to  let  alide  pro¬ 
ceedings  fubfequent  tojudgment,  does 
not  luperlede  the  proceedings  under 
the  principal  judgment* — Hay'don  vs. 
Herbert,  tx'r.  of  Dunlap,  t  . 

2.  Alter  the  third  day  of  the  fecond 
term  fucceeding  the  taking,  an  appeal, 
this  court  cannot  receive  the  record, 
except  by  conlent — Bacon  vs.  Brown, 

file  court  will  not  receive  a  record 
on  an  appeal,  though,  by  confent,  be¬ 
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fore  the  term  to  which  the  aDoeal  is 
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taken — Black  vs.  Botts ,  ;  313 

4.  In  cale  ot  crofs  appeals,  each  appel¬ 
lant  muff  lodge  a  tranfeript  of  the  re¬ 
cord,  unlels  it  be  difpenfed  with  by 
conlent,  or  his  appeal  ma”y  be  difmif- 
fed — Handley  vs.  Edwards,  604 

See  Bond,  3 — Error,  13,  i^—Carni- 
jjhee,  2 — Non juit. 

APPEARANCE. 

Where  bail  is  required,  if  a  defendant 
wiih  to  appear  before  the  i'ervice  of 
procefs,  he  muff  do  it  in  perfen— 
M'Gehee  and  Stafifardvs.  Voilett,  ex'r. 
of,&c.  .  :  346 

APPRENTICE. 

See  Affignmenl ,  4 -—Poor,  3. 

APPROPRIATION  OF  LAND. 

Terr  appropriations  under  military  rights 
—  See  Mditctry  Rirbts. 

1.  A  furvey  is  not  an  appropriation  of 

land,  unlefs  it  be  made  in  purfuance 
of  the  entry — Pa!  ter  Jon's  dev  fees  vs. 
Bradford,  .  .  .  104 

2.  Nor  does  the  registering  the  plat  ' 

anjd  certificate,  place  it  in  a  better 
ficuation — Ibid,  .  .  104 

3.  The  patent  is  an  appropriation  of  land 

— Greenup  and  Keene  vs.  Kenton  and 
Frazier,  '  .  .  15 

Pal  ter  Jon's  devifees  vs.  Bradford,  1 05 

4.  There  is  no  ail  between  the  entry 
and  patent,  which  is  an  appropriation 

— Palter  fen's  devijees  vs,  Bradford,  104 

ARBITRATION, 

1.  Objeilions  to  letting  affde  an  order 

of  reference,  on  the  motion  of  one  par¬ 
ty,  are  waived  by  the  other  party  be¬ 
ing  in  court,  and  not  excepting  to  the 
opinion  of  the  court—  21 igg  vs.  Shields,  169 
Caftty  vs.  January,  .  .  540 

2.  If  an'  order  of  reference  m^de  in  a 

fuit  depending  in  court,  extend  to 
matters  not  embraced  by  ^  the  full', 
there  Ihould  be  a  ftatement  entered  of 
record,  Crewing  what  thole  other  mat¬ 
ters  are — Fitzgerald,  &c.  vs.  Fitzge¬ 
rald,  &c.  .  .  227 

3.  When  arbitrators  make  up  an  award, 

their  powers  expire,  and' are  gone  for¬ 
ever — Ibid,  .  .  227 

4.  A  reference  to  arbitrators  il  to  fettle 

and  finally  adjufi  the  title  to  the  follow¬ 
ing  land,"  and  then  reciting  the  en¬ 
tries  under  which  it  is  claimed,  is  fuf- 
ficiently  certain  —  Galloway's  heirs  vs, 
Webb,  ,  „  "  31^, 
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An  order  of  reference  may  be  made 
by  the  court,  on  the  application  of 
the  parties,  to  the  perfons  compoing 
the  court — Ibid,  .  330 

See  Awards,  1,  2,  20 — Guardian  and 
IV ard,  3 . 

'  :  ARGUMENT. 

Ofa  caufe — See  Practice ,  17.' 

ARRAY, 

See  Jury  and  Jurors ,  1. 

ARREST  OF  JUDGMENT.' 

A  motion  in  arreft  of  judgment,  is  like 
a  general  demurrer — Walker  vs,  Ken - 
dull,  '  .  .  '•  4oS 

ASSIGNEE. 

1.  The  affignee  of  an  equity  takes  it  fub- 

ject  to  all  the  rebutting  equity  attach¬ 
ed  to  it  in  the  hands  of  the  atlignor — 
Porter  vs.  B'rtckenridge,  .  25 

Pile -vs.  Shannon ,  &C.  «  55 

2.  If  the  plaintiff  iue  as  affignee.,  it  need 

not  be  ftated  in  the  writ — Palter  and 
Cqjey  us.  Ml' Glnnis,  .  506 

See  Alignment,  6,  %—Bdil  Bonds ,  6  — 

Com  raids,  5 — Land  Warrants,  1  — 
Variances. — Ufury,  2. 

ASSIGNMENT. 

Of  breaches— -See  Covenant,  2. 

Of  errors — See  next  title. 

Of  a  land  warrant— SczLand  Warrants. 

j.  A  bond  for  the  conveyanceof  land,  is 

>  affignabie— Cohn  vs.  'Jones ,  8 

Ncyfong  vs .  Wells,  *  362 

a.  If  a  bond  or  note- be  affigned  after  it 

>  becomes  due,  the  declaration  ihould 
Ihow  tnat  it  was  not  paid  to  the  al¬ 
ii  g  nor — Lynch  vs.  Barr,  Tunfiall  vs. 


Barbour  (in  note )  9 

Keeton  vs.  Scant  land t  .  1 49 

5.  Allegations  wiircn  are  tantamount  to 
tffis  averment — Conn  vsa  Jones,  7  8 

Hubble  vs.  Mullanphy ,  ’  .  296 


4.  Bonds,  ’kc.  for  money  or  property,  are 
amenable  ;  if  tor  a  perfonal  duty,  as 
an  indenture  of  apprenticefhip,  they 
are  not  affignabie — Shult  vs.  Travis, 
pigtnan  vs.  Ward  (in  note )  9 

If  a  man  fell  a  bond  without  aligning 
it, it  affords  a  ftrong  prefumption  that 
he  was  not,  by  the  contrail,  to  be  liable 
for  the  contents— Grayhani,  & c.  vs. 
Porter,  .  .  27 

6.  In  declaring  in  the  name  oftbe  affignee  ^ 
on  an  affigned  obligation,  it  is  not  ne- 
celTary  to  refer  to  trie  adt  of  alfsinbly 
authoriing  the  affignee  to  fue  in  bis 
qyst.  mine— Ga/w  v;.  Slaughter,  76 
.  o  ‘  *  .  ..  h  . 


7.  The  alignment  of  a  bond  is  of  itielf 

a  transfer  of  die  debt  to  t  he  affignee, 
therefore  fuch  debt  is  not  liable  to  be 
attached,  as  belonging  to  the  obligee, 
before  notice  to  the  obligor  of  the  al¬ 
ignment  :  provided'  notice  be  given 
him  before  he  makes  his  conleffion  as 
garniihee — Stockton  vs.  Hall,  160 

8.  The  affignee  of  a  note  or  bond  can¬ 

not  maintain  an  adtion  agaiuft  a  remote 
adignor — Drake  vs.  Johnjon.  238 

9.  Bonds  ond  notes  affigned  under  our 

adt  of  alfembly,  are  not  governed  by 
mercantile  law  :  nor  are  the  align¬ 
ments  thereon — Ibid,  ,  223 

jo.  if  a  bond  be  affigned  by  S.  for  I.  and 
the  declaration  allege  it  to  be  the  al¬ 
ignment  of  I.  the  authority  of  S. 
ihould  be  queltioned  in  the  court  be¬ 
low,  or  it  cannot  be  done  in  this  court— 

Hubble  vs.  Mullanphy,  296 

11.  Suit  cannot  be  maintained  in  the 
name  of  the  affignor  of  a  paper  af- 
ignable  by  law,  after  he  hath  affigned 
it — Neyfcng  vs.  Wells,  -  562 

See  AJJlgr.ee,  1  —  Ufury  2. 

ASSIGNMENT  OF  ERROR. 

1.  Every  alignment  of  error  Ihould  make 

a  particular  cafe  or  point  to  which  the 
defendant  can  anfwer — 1 Lanfaale  vs. 
Findley,  .  .  153 

2.  Errors  which  were  properly  affignable 

below,  on  a  writ  of  error  coram  vobis , 
and  not  aligned  there,  cannot  be  no- 
tied  here— Ibid,  .  1 54 

See  InquijUion  2.  . 

ASSIGNOR. 

See  AJJignce,  1- — Alignment,  7,  8,  11. 
ASSUMPSIT. 

In  ajfumpfit  the'declaration  mull  fet  forth 
a  iuihcient  c.  moderation,  and  a  promife 
to  pay,  or  it  is  fatal,  and  not  cured  by 
the  ftatutes  of  jeofails — Bruner  vs. 

Stout ,  .  .  225 

See  Alignment,  5 — Corporation,  I — J‘-°- 
fails,  6  —  In  ter  eft,  6— Joint  Adiior.s,  3 
— Mutual  Promijes » 

ATTACHMENT. 

For  a  contempt — See  Cbjls,  4. 

1.  An  attachment  founded  on  a  capias 

returned  £t  not  found,"  cannot  he  levi¬ 
ed  on  land — Murry  vs.  Hamilton,  5 

2.  The  return  on  a  capias,  toauthorife  an 
attachment,  muit  be  in  the  form  pre- 
feribed  by  law— Irons  vs.  Allen, 

Craig  -vsx  Savon, 
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3.  The  s(Te£ls  taken  by  an  attachment, 
founded  on  a  return  of  a  capias,  thou  Id 
he  difpoied  of,  before  an  execution 
can  ifi'ue  on  the  judgment — Hid, 

4"  An  attachment  fh.ruld  ftate,  politive- 
Iv,  the  caufe  of  Suing  it  out  ;  not  al. 
tentatively y  that  the  defendant  hath 
privately  removed,  or  fo  abfeonds,  &c. 
— -Ship  vs,  Davis,  • 

5.  Th*  remedy  by  attachment  mu  ft  be 
ftridly  purfued —M' Daniel  vs.  Sap- 
phgton, 

<5-  The  attachment  Phould  run  in  the 
name  of  the  commonwealth — Ibid. 

7.  3  i  the  bond  does  not  purfue  the  fta- 
tute,  it  is  fatal — Ibtd, 

S,  The.  bond  ftiould  be  in  double  the  a- 
mount  of  debt  and  intered,  when  the 
attachment  was  fued  out,  or  the  court 
cannor,  on  trial,  allow  fuch  intereft— 
UUy 

$*  Wherever  a  jury  would  have  been 
necefury  if  the  - Tuit  had  been  by  o- 
jriginal  writ,  it  cannot  be  difpenfed 
with  if  the  .party  proceed  by  attach- 
ment — Ibid,  ... 

10.  An  attachment  can  be  fued  out  in 
that  county  only,  in  which  the  defen¬ 
dant  is,  or  laft  was  an  inhabitant— 
Lanier  vs.  Grant  (in  note), 
ll»  That  tiie  defendant  bath  removed, 
&c.  will  not  warrant  an  attachment—  ■ 
Hopkins  vs.  Suttles  (in  note), 
iz.  it  cannot  be  levied  on  land— AT’  • 
Lortyvs .  Suttles  :  Rees  vs.  Bifbcp  (in 
note),  .  .  ■ 

13-  It  muft,  on  the  face  of  it,  appear  to 
have  been  iftued  by  a  jufttce  of  the 
peace — Al' Lorty  vs.  Davis, 

14.  It  mnftWate  tbofc  fadls  which’alone 
auihuriie  proceeding  by  attachment— 

•  »  , 

15.  That  the  defendant  is  about  to  ab- 
Icond,  W)  11  not  juftify  it — Lewis  vs. 
Butler  ( in  note), 

l5.  it  fhould  ftate  the  demand  fo  fpa- 
cially,  that  a  recovery  thereon,  will 
bar  a  lubfequent  demand  for  the  hi  me 
caufe— H ickman  vs.  Gift  (in  note) 

Sy.  If  fued  out  on  theTuggeftion  that 
the  defendanfhad  either  left  the  coun¬ 
try  and  commonwealth,  or  fo  abfeonds, 
&c.  it  is  erroneous — Davis  vs,  Ed¬ 
wards, 

7  •  •  • 

fee  Alignment,  y—Cofts,  judgments, 

2  —  Biteas  and  Pleadings,  1  „ 
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Cells,  7, 


ATTORNEY. 


1 


Attorney.  General— See  Clerks ,  z. 

■“  For  the  commonwealth— Sec 

Courts ,  2,  3. 

AVER  Mfe  NTS. 

As  to  demand — bee  Demand. 
bee  Alignment,  2,  ^—Conveyance,  I— 
Declaration,  1,  2,'— Penal  Bills,  i. 

AUCTION. 

A  bidder  at  au&ion  may  retiaffc  his  bid, 
before  the  lot  is  cried  off,  (in  note) 

See  Sheriff,  4,  5. 

AUTHORITY,  " 

To  diftrsin  for  rents — bee  Rent,  5,  6. 

AWARDS. 

1.  A  judgment  on  an  award  ig  erronc-' 
ou?,  it  the  tecord  does  not  (hew  that 
the  party  againft  whom  the  award 
was  rendered,  or  his  agent,  had  no¬ 
tice  ot  the  time  of  the  meeting  of  the 
arbitrators,  or  that  he  was  prefent 
when  the  award  was  made — Craig  vs. 
Hawkins,  ,  . 

*•  But  if  he  be  prefent  when  the  award 
is  made  the  judgment  of  the  court, 
and  do  not  object  to  the  want  of  no- 
tice,  it  is  a  waiver  ot  the  objection— 

Hof  kins,  &c.  vs,  Sedtijkte ,  (in  note) 

»•  An  award  muft  conform  to  the  re- 
quifitions  otthe  lubmiffion  —  M'Cul- 
lougb  vs  Myers's  ex'rs. 

-  1/  it  do  riot,  the  objection  may  be 
waived  by  the  exprefs  agreement  of 
the  parties,  air  an  exprels  pro  mile, 
made  after  the  award,  toabide  bv  it — 
Hid, 

5.  An  example  of  an  award  void  for 
uncertainty— Lurpin  vs,  Banton, 

6.  An  awird  good  in  part,  and  bad  in 

part,  may  be.lupported,  as  to  that  part 
which  is  good  —  Galloway's  hews  vs. 
rvcob,  . 

7.  An  award  which  dire£H  a  convey¬ 
ance  of  fo  much  of  an  entry  and  Pur¬ 
vey  as  is  covered  by  another  furvey, 
is  fufiiciently  cerain — laid, 

S.  An  award  certain  to  a  common  in¬ 
tent,  is  good  —  Ibid , 

This  rule  exemplified  in  relation  to 
the  quantity  of  eftate  diredlcd-  to  be 
conveyed— Baker's  heirs  vs.  Crockett,  403 

9‘  If  an  award  relative  to  interfering  * 
land  claims,  decide  the  relative  merits 
of  the  claims,  and  the  manner  of  fur¬ 
vey  tng  them,  and  then  leave  the 
boundary  to  be  afeertained  by  furvey, 
it  is  fufficientiy  certain — Galloway's 
heirs -vs.  Webb,  ,  .  31.& 
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to.  An  award  relative  to  an  infant’s  re- 
.al  eftate,  which  directs  a  conveyance 
by  the  guardian,  is  good  ;  at  moft, 
this  pait  ih  but  matter  of  fo rm—/w^  329 
SI  A  misjudgment  of  arbitrators  upon 
points  fairly  before  them,  is  not  alone 
a  f'lfficienr  caute  for  letting  a  fide  an 
award — Baked  s  heirs  vs  Crockett ,  397*8 

12.  Fraud,  corruption,  col !u lion,  or 
misbehaviour  in  the  arbitrators,  is  a 
fuffi  ient ground  to  fet  alile  an  award 
—Ibid,  ,  .  ■  398 

S3  bo  is  a  miftake  produced  by  the 
fraud  of  one  of  the  parties — Hid,  398 

*4.  viarters  of  account  on  which  an 
award  i«  founded,  ought  not  to  be  un¬ 
ravelled,  in  order  to  get  at  a  miftake  of 
law  or  fa&.  wheieby  to  fet  afide  an 
award— -Ibid,  ,  .  4CO 

25  The  award  itfelf  tnuft  furnifti  the 
miftake  of  law  rr  fa£t,  for  the  court 
to  aft  upon — Ibid,  .  400 

*6.  !f  an  award  on  the  face  of  it,  be  at 
firft  blulh,  oirrageoufiy  erroneous, 
this  mav,  of  itfelf,  be  evidence  of 
partiality  or  corruption,  and  fuperlede 
the  neceflity  of  producing  other  proof 
— ~  Ihi  d ,  •  a  4c  I 

17.  M  flakes  for  which  an  award  may 
be  fet  afi.-ie  —  7i/V,  .  .401 

280  A  miftake  in  a  conftruflion  given 
to  an  entrv ,  is  not  lufhc;ent  to  fet  afide 
an  award  — Ibid,  *  .  402  3 

J9.  In  an  award  'dative  to  interfering 
land  claims,  a  miftake a?  to  the  quanti¬ 
ty  of  acres  to  be  conveyed,  when  the 
mode  of  furveying  to  afcertain  the 
proper  quantity  was  prefciibed  in  the 
award,  will  not  vitiate  it  :  bet  the 
court  carrying  the  award  into  effedf, 
fhould ,  in  their  deer  e,  corredt  it-*- 1  bid-,  4c  3 

20.  The  death  of  a  party  to  an  arbi¬ 
tration,  after  an  award  made,  and  en¬ 
tered  as  the  Interlocutory  decree  of 
the  court,  but  before  final  decree 
thereon,  does  not  render  the  award 
invalid  ;  but  it  remains  obligatory 

on  hi*  representatives —  Ibid ,  .  4C4 

21.  An  award  defective  and  uncertain, 

will  not  be  enforced  by  a  court  of 
chancery  —  Cox  •vs.  Cmyth,  .  4 1 1 

Sec  dibit r a  lion,  I — Guardian  and  Ward , 

2—  Specific  performance  of  contrails,  *],  8. 

BAIL. 

5-.  The  ftierifPs  failure  to  take  bail,  or 
return  a  bail  bond,  is  not  material,  nor 
inquirable  into,  after  ifTue  joined*— 
Churchill  vs*  Rogers*  *  ‘183 


z.  Exceptions  to  an  affidavit  to  hold 
to  bail,  mud:  be  made  at  thefirft  term 
after  giving  appearance  bail.  It  is 
too  late  to  make  the  objection,  after 
fpecial  bail  is  given — Morton  •vs.  He- 
r ault  and  Pile ,  ;  •  2C3 

See  Action,  j— .Appearance,  1— -Execu¬ 
tion,  6—  Brattice,  21 — Ref  den  ce,  I  — 
Rules  in  the  Clerk's  Office,  2. 

BAIL  BONDS. 


1.  A  bail  bond  tr-ken  to  the  fhtiiff,  his 
heirs,  &c.  is. good  5  it  was  unnectfifary 
to  make  it  prvable  to  his  heirs ,  &c. 
— Rdlfion  vs.  Loire  and  Safe, 

2.  The  bail  bond  re  turned  by  the  fhe- 
riff,  with  a  writ,  makes  a  part  of  his 
return  ;  if,  therefore,  there  be  fuch  a 
cortcfponden,  e  between  the  writ  anft 
bond,  as.  that  by  a  reafonable  intend¬ 
ment,  the  bond  may  have  been  taken 
upon  that  writ,  it  is  furheient — Ibid, 

3.  Bail  bonds  fhould  receive  a  liberal 
conftrudion  in  further2r.ee  of  juftice 
—Ibid, 

4.  If  a  bail  bond  recite  that  it  be  taken 
by  virtue  of  a  writ  againft  R,  and  it 
be  taken  by  virtue  of,  and  returned 
wi:h  a  writ  againft  R.  and  others*  it 
is  futfiefint — Hid, 

3.  If  a  bail  bond  be  certain  to  a  com¬ 
mon  intent,  jf  js  fuffkieef — Palmer 
and  Cafey  vs,  M'Cittnis , 

6.  A  bail. bond  held  fufficient,  although 
it  did  not  fla  e  the  nature  of  the  ac¬ 
tion  $  nor  the  amount  of  the  debt  ; 
nor  damages  ;  nor  that  the  plaintiff 
fued  as  alfigr.ee — Ibid, 

See  Bail ,  1 . 
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bailment. 

A  faie  by  the  bailee  of  a  chattel,  doth 
-nnt  confer  a  rigi^t  to  the  vendee,  al¬ 
though  he  had  no  notice  or  the  bail¬ 
ment  ;  but  the  bailor  hath  his  re- 
courfe  either  againft  the  bailee  or  trie 
vendee — Cbifin  vs.  Woods,  SZZ 


BASTARDY. 

1.  In  a  cafe. of  bsftardy,  the  wstrant 
before  the  juftice,  ought  not  be 
read  as  evidence  to  the  court  of  the 
perfon  charged,  being  t  he  father  of 
the  child — Limeiddie  vs.  ikeCcrmtnon- 

\ wealth ,  .  ♦  2Cj9 

2.  In  fuch  cafes,  the  mother  fhould  be 
produced  and  « ramified  in  court— laid,  2.5CV 

3.  The  child  of  a  woman  who  feint  {band 
has  been  abfent  fe^en  y  ears,  and  no 
proof  of  his  bekfj  alive  in  that  tiaaff. 
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3|f>  a  baftaru,  and  the  father' is  fu  eject 
to  the  laws  concerning  baftardy — 
Hall  vs.  the  Commonwealth,  » 

4.  The  father  of  tv/o  baftard  children 
at  a  birth,  is  chargeable  for  the  main¬ 
tenance  of  both — Ibid , 

BILL  OF  EXCEPTIONS; 
Th^  verity  of  a  bill  of  exceptions,  figned 
and  recorded  by  the  court,  is  inccrttrd- 
vert  ible — Beauchamp  vs,  Mudd , 


7^ 
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BILLS  IN  CHANCERY. 
For  bills  for  fpecific  performance — = 
See  Specific  Performance, 

1.  Bills  to  perpetuate  evidence,  anfwer 
the  purpofe  for  which  they  are  allow¬ 
ed,  when  the  depefitiors  are  taken  ; 
and  if  accompanied  with  a  prayer  fof 
relief,  and  are  fee  for  hearing,  they 
fhoukl  bedifmifled,  with  cofts— Pur- 
fin  vs  Bant  on, 

i.  If  a  bill  in  chancery  do  not  ftate  the 
contract  on  which  it  is  founded  to  he 
in  writing,  it  mull  be  intended  to  be 
a  verbal  contradt — Bradley  vs.  Lamb, 

3*  A  bill  cannot  legally  be  taken  for 
con  fe  fled,  without  the  fervice  of  a  co¬ 
py  of  the  bill  with  the  protefs — Ibid, 

See  Injunction,  j. 

BILLS  OF  REVIEW. 

S.  A  bill  of  review  cannot  be  permitted 
after  a  demurrer  has  been  allowed  to 
a  former  b|li  of  review  —  Rfpafi,  &c. 
vs.  M'Clanathan, 

Z.  Neither  ought  it  after  an  application 
for  leave  to  file  a  bill  of  review  has 
been  overruled — Ibid, 

3.  The  difeovery  of  :  ew  wit nt  fibs  to 
prove  a  matter  which  was  in  ifi'ue  in 
the  former  caafe,  is  not  a  ground  for 
a  bill  of  review — Ibid, 

privies  vs.  South,  .  . 

4.  Nor  is  the  difeovery  of  new  witnefles 
to  a  point  which  the  party  knew  of, 
and  failed  to  put  in  if  hue  in  the  former 
fuit,  a  caufe  for  a  bill  of  review  — 
Bowles  vs.  South, 

5.  No  implication  in  favor  of  bills  of  re¬ 
view  can  be  indulged — Ibid, 

BLANKS, 

In  judicial  proceedings  —  See  Jr  fails, 
Statutes  of,  6,  9 — Writ,  2, 

BONDS. 

See  Replevy  Bends,  and  Bonds  for  Ccfis .. 
In  cafes  o  ijupei  fide  as — See  Supefcaeas , 

I,  2. 

As  to  the  afilgnment  of—  See  Ajfrgn- 
mtr.t. 
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1.  A  bond  conditioned  for  the  payment 
of  tf  50c  d.  liars  in  horfes,”  is  a  bend 
with  collateral  condition — hendtfon 

vs  Stainton,  •  .  .  u£ 

2.  On  bonds  with  collateral  conditions 
the  damages  muft  be  afleffed  by  a  ju¬ 
ry  :  it  is  error  to  take  a  judgment 

,  without  a  jury—  Ibid,  118 

3.  9  he  bond  given  on  taking  an  appeal 

or  writ  of  error  with  fuperfedcas ,  need 
not  he  executed  by  the  appellant  or 
plaintiff — Anonymous ,  149 

4.  If  a  bond  on  its  face  purport  to  be  the 

bond  of  feveral,  and  it  be  execute^  by 
all  but  one,  it  is  unnecefiary,  in  a  fuit 
on  fuch  bond,  to  take  notice  of  the 
name  of  that  one — Ralfion  vs.  Love 
ar.dBafs ,  .  .  5c  A 

See  Attachment,  7,  8  —  ContraBs ,  5,  8 — 
Date,  I,  2 — Oyer — Variance,  2. 

BONDS  FOR  COSTS 

it  In  fuits  by  non-refidents,  the  bend  for 
cofts  fhould  regularly  be  given  to  the 
defendant  in  the  a.ftion--  Barnett  and 
Hutch  for  vs.  Warren  circuit  court , 

2.  If  it  do  not  fecurethe  cofts  which  the 

defendant  may  have  a  right  to  demand, 
it  is  defective — Bid,  , 

3.  if  it  be  executed  by  a  refilent  fecu- 
rity,  without  the  plaintiff  joining  in 
it,  it  is  fuftic'enr—  ibid , 

4.  If  a  fufticient  bend  be  rot  given,  the 
fuit  may  be  diimified,  on  motion— 

5.  But  if  before  it  be  difrriffed,  a  bond 
conditioned  to  pay  the  ccfts  which 
have  accrued  and  may  accrue,  be  gi¬ 
ven,  it  is  fufFiciert — lb  d , 

Wheclii:  anci  Co.  vs  Kertlcy ,• 

6.  Non-refidents  who  prosecute  writs  of 
error,  muft  give  fecurity  for  cofts — 
Harland's  heirs  vs.  Eajilcnd, 

7  A  motion  to  di  (mil's  a  fuit  for  want  of 
fecuilty  for  cofts,  comes  mo  late  after 
the  jury  are  ivvern — Wkeelih  ar.d  Co. 
vs.  Ko  thy,  .  * 

BOUNDARY, 

See  Notoriety,  7. 

BRITISH  REPORTERS. 
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Reports,  of  the  deciftons  of  the  Britifti 
courts  fince  the  4th  day  of  Julv  1776, 
ought  not  to  be  read  nor  cited  in  couit 
— Hickman  vs.  Bo f man ,  364 

CAPIAS  AD  RESPONDENDUM. 

i  See  Writ . 

CAPIAS  AD  SATISFACIENDUM. 

See  Execution,  4. 
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CASE,  ACTION  ON  THEa 

Cannot,  by  the  rules  of  the  common  law, 
be  maintained  againft  heirs  Ejlill  s 
:  heirs  and  adtn'rs.  vs.  Hoy's  ex'rs.  88 

See  AClion,  4 —Juftice  of  the  Peace,  1,  *. 

CAVEAT. 

Omitting  to  file  a  caveat  againft  the  ema¬ 
nation  of  a  patent  on  a  conflicting 
land  title,  does  not  prevent  the  party 
from  reforting  to  a  court  of  chancery 
to  have  the  titles  tried  there— Crow's 
heirs  vs,  Har rod's  heir ,  43^ 

CERTIFICATES  FOR  LAND. 

A  call  in  a  certificate  to  adjoin  the  land 
of  S.  G.  when  S,  G.  had  not  then  ob¬ 
tained  a  certificate,  (though  entitled 
to  one)  is  not  a  good  call—  Moore's 
heir  vs.  Green,  •  33 

Eftxl  1,  &c.  vs.  Hart's  heirs,  577 

See  Pre-emption,  2,  3,  5,  6,7,  Set¬ 
tlements,  2 — Sett/trs,  z, 

CHALLENGES  TO  JURORS. 

See  Jury  and  Jurors,  J — New  'Trials, 

CHANCERY. 

See  Anjwer — Bills  in  Chancery— Bills  of 

Review— Equity — Injunction— Specijic 

Performance,  &c. 

CHANCERY  PRACTICE. 

See  Practice  in  Chancery . 

CIRCUIT  COURTS. 

See  Courts,  z,  3 — Injunction,  2. 

Their  jurifditlion  in  cafes  of  diftrefs  for 
rent — See  Rent,%. 

CLERICAL  MISTAKES. 


8.  Overcharge  alone,  is  not  a  ciufe  for 

removal  from  office — Ibid,  .  4  a33 

9.  But  if  made  from  corrupt  motives,  it 

would  be — Ibid,  •  233 

10.  If  the  clerk  erafe  the  name  ofaper- 
fon  returned  by  the  fherift  on  the 
pannel  of  grand  jurors,  it  is  a  misde¬ 
meanor  in  office,  for  which  he  ought 

to  be  removed  —  Ibid,  •  2  3  3 

11.  If  he  permit  a  replevy  bond  return¬ 
ed  into  his  office,  to  be  altered,  it  is 
a  mifdemeanor  in  office,  tor  which 

he  is  removeable — Ibid,  •  _  2 37 

12.  The  clerk’s  duty  in  taking  fccurity 

in  a fupeifedeas  bond,  •  3*7 

See  Jntcreji,  1 — Jurisdiction,  2. 

COLLATERAL  CONDITIONS. 

See  Bonds,  1,  2 — Covenant,  2. 

COMMITMENT. 

1.  A  commitment  to  jail  to  be  tried  by 

an  examining  court,  on  a  charge  of 
an  intention  to  commit  felony,^  is 
wholly  illegal — Stbrejh/y  and  Wool¬ 
dridge  vs.  Fijher ,  249 

2.  A  juftice  of  the  peace  making  fuch 
illegal  commitment,  is  liable  to  the 
adtion  of  the  injured  perfon —Ibid,  *49 

COMMON,  TENANTS  IN. 

See  Joint  AEtions,  3,  4. 

COMMON  LAW* 

See  Equity,  z,  3 — Plaintiff,  1. 

COMMONWEALTH. 

See  Clerks ,  1 . 

Attornies  for — See  Courts,  z,  3* 
COMPETENCY. 


See  Error,  I,  2,4>  20*  2I>  22,‘ 


CLERKS. 

1.  A  proceeding  againft  a  clerk,  to  re¬ 
move  him  from  office,  mult  be  canied 
on  in  the  name  of  the  commonwealth 

«_ The  Commonwealth  vs.  Barry , 

2.  It  is  the  duty  of  the  attorney-general 
to  carry  on  the  profecutio n—lbid, 

3.  The  proceeding  muft  be  inftituted  by 

leave  of  t.he  court,  and  probable  cauie 
muft  be  (hewn,  to  obtain  that  leave— 
Ibid, 

4.  The  manner  of  inftituting  and  carry¬ 
ing  on  the  proceeding — Ibid, 

Proceedings  under  the  lot.h  fection 
of  the  4th  article  of  the  conftitution, 
muft  be  confined  to  mifeonduft  in  of- 


229 

229 

229 

*29 


fice — Ibid,  •  * 

d.  Whether  an  alien  can  hold  the  office 

of  clerk,  query— Ibid,  .  •_  .  2'3I 

7,  It  cannot  be  inquired  into  in  tins 

made  of  proceeding— EMd,  23x 


See  Witnefs. 

CONDITIONAL  SALE* 

Sec  Mortgage,  I, 

CONFESSIONS. 

In  an  anfwer— See  Anftvcr,  3,4 i 

Proof  of—  See  Evidence ,  8. 

Of  law— See  Rcleaje,  I. 

CONFIRMATION  OF  CONTRACTS. 

See  Fraud,  z— Contracts,  10. 

CONFLICTING  TITLES  TO  LAND. 

1.  Omitting  to  file  a  caveat  againft  the 

emanation  of  grant  on  a  conflicting 
land  title,  will  not  prevent  the  party 
frbm  reforting  to  a  court  of  chancery, 
to  have  the  titles  tried  ther c— Crow's 
heirs  vs.  HarrCd's  beir,  .  •'  43* 

2.  The  holder  of  one  conflicting  title  to 
land/ having  an  equitable  lien  upon 

1  a  fuperior  conflicting  title,  will  not 

\  prevent  the  latter  from  pre\  ailing  in 

4  D 
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a  fuit  brought  to  try  their  validity— 

Ibid. 

3.  in  all  cafes  of  conflicting  claims  to 
Jand,  if  one  hath  right,  and  the  forms 
of  law  are  inadequate  to  protedl  that 
right,  a  court  ot  t  quitv  muft— JaJper, 

&c  vs  f^uarles,  , 

4  The  jurisdiction  held  by  courts  of 
chancery,  with  relation  to  conflicting 
land  titles,  is  governed  ftriCtly  bv  the 
ftatutes  under  which  thofe  titles  are 
deuved,  'I  he  general  principles  of 
equity,  in  relation  to  trufts,  are  not 
applicable-^  Speed  vs.  Lewis,  .  472 

5.  it  is  improper  to  decide  the  merits 
or  conflicting  titles  to  land,  if  they 
come  before  the  court  collaierally 
only —  llarland's  heirs  vs.  Ecfland, 

See  Awards.  9 — L ontads,  6—Co/ls,  I 
— Re  leaf e ,  1. 

CONSIDERATION. 

See  Afjumpft. 

CONSTITUTION. 

A  law  authorifing  a  judgn  ent,  ori 
motion,  for  the  breach  of  a  Ipecial 
contract,  made  under  the  law,  for 
the  payment  of  money,  is  not  uncon- 
ftitutional  ;  nor  was  a  jury  neceflary, 
the  defendant  riot  appearing—  Ewing 
vs.  the  Directors  of  the  Penitentiary, 

See  Attachment,  6. 

CONSTRUCTION. 

See  Contracts — Entries — Mortgages — . 
Pre-emption— Settlements — Statutes,  for 
conftruCticns  relating  to  thcle  heads. 

For  conftruCtions  on  particular  adts  of 
aflembly — See  Statutes  expounded  or 
commented  on. 

CONTINUANCE  OF  A  SUIT, 

See  New  Trials,  4  —  Pi  apt  ice,  1 3,  22, 

CONTRACTS. 

With  relation  to  ulury — See  Ufury. 

I.  The  circumftances  which,  at  the 
time  of  a  tranfaCtion,  were  believed 
by  the  parr j  s  to  exift,  fhould  equally 
govern  as  the  law  of  the  time  —  Por¬ 
ter  vs  Breckenridge, 

s.  T  he  parol  declarations  of  one  partv, 
will  not  alter  a  written  contract  —Mc¬ 
Connell's  heirs  vs.  Dunlap's  devifees, 

3%  1 1  a  man  contract  to  convey  500  acres 
of  land  out  of  one  of  two  tracts,  it  is 
erroneous  to  decree  a  conveyance  of 
250  acres  out  of  each  —  Ibid, 

4.  On  a  contract  for  a  traCt  of  land,  if 
the  vendor  be  able  to  convey  part  of 
the  land  only,  the  vendee  rnay,  at  his 
eleftion,  compel  a  conveyance  of  that 
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part,  and  recover  damages  for  the  de¬ 
ficiency  j  or  he  may  refufe  to  take 
that  part,  and  recover  damages  for  the 
whole— Ibid, 

1  he  obligor’s  giving  a  new  bond  to 
the  afllgnee  upon  the  one  afiigned  be¬ 
ing  delivered  up,  will  not  bar  him  of 
an  equity  then  unknown,  which  he 
had  againft  the  obligee— Pile  vs . 
Shannon,  &c. 

'I  he  vendees  of  land  agreed  to  risk 
the  title  :  this  conftrued  to  mean, 
againft  confiding  titles  only,  and  held 
that  the  vendor  was  anfwerable  for  a 
deseCt,  occafioned  by  a  latent  equity 
to  a  pait  of  the  title  which  he  told — 

Ibid, 

7.  A  bond  for  800/.  conditioned  to 
pjy  400/.  on  a  particular  day,  and  in- 
dorled  by  the  obligee,  that  it  might 
be  dilcharged  by  325/.  at  an  eailier 
day,  is  a  good  bond  for  400/  it  pay¬ 
ment  were  not  made  as>  ftipulated  In 
the  indovfement — Craig  vs  Morton , 

8.  It,  on  account  of  a  coni  lad  between 

A,  and  B.  A.  gives  his  bond  to  C.  who 
is  a  creditor  of  B.  and  B.  thereupon 
releafes  his  debt,  A.  cannot  be  reliev. 
ed  from  this  bond,  becaule  of  a  fraud 
committed  by  B.  in  his  contract  with 
A.  provided  C.  vere  not  in  collufion 
with  Ef.  nor  concerned  in  the  fraud — 
Morrijon  vs.  Clay, 

9  If  a  man  fells  land,  and  it  afterwards 
appear  that  there  are  conflidling  ti¬ 
tles  therefor,  of  which  rhe  leller  had 
no  knowledge,  and  made  no  reprelen- 
tarion,  this  is  not  a  circumftancc  from 
which  fraud  can  be  inletred,  nor  is  it 
a  ground  for  fetting  afide  the  contrail 
—Har land's  heirs  vs.  Eajilard, 

10  I ?  a  party  having  equitable  objec¬ 
tions  to  a  contract,  afterwards  cor  film 
the  contract,  without  fear  cr  durefs, 
and  with  a  full  knowledge  of  his  rights, 
it  is  a  waiver  of  his  equity — Edwards 
vs.  Handley, 

See  Adiion.  1  —Deceit,  AElion  of,  1,  2 _ . 

Fraud,  I,  2, — Liquidated  Damages,  1 
—Miftprejent  alien,  I  ~  Mortgages,  x 
—  Slaves ,  1,  2,  3 — Specif  c  Performance 
of  Contracts,  l,  5 — Warranty ,  i% 

CONVEYANCES. 

In  declaring  on  a  bond  for  the  convey, 
ance  of  land,  it  is  not  recefifary  to  al¬ 
lege  that  the  plaintiff  laid  off  the 
land,  nor  that  he  attended  on  the  de¬ 
fendant,  to  fee  it  done— Gonn  vs, 
Jones, 
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See  Ajjtgnment,  j—  Awards,  7 — Con¬ 
trails,  3,  4  —Decree,  2  —Demand,  l,  2. 

CORPORATION. 

3.  An  a&ion  of  aJJ'umpfit  will  not  lie,  in 
favor  of  the  truftees  of  a  town,  a- 
gainft  their  predecefTors,  to  recover 
damages  for  the  non-delivery  of  pa. 
pers,  records,  &c  belonging  to  the 
corporation  —  The  Former  Trujiees  of 
Paris  vs,  the  Trujiees  of  Paris ,  456 

а.  A  form  of  atftion  to  recover  the  fpe- 
'  clfic  records,  Sec.  fhould  be  purfued  — 

Mid,  .  .  ,  45  b 

COSTS. 

Security  for— See  Bond  for  Cofs. 
j.  If  the  complainant  in  chancery,  or 
the  plaintiff  in  eje&menr,  recover  part 
of  the  land  jn  controverfy,  he  fhould, 
in  general,  recover  full  cofts — Brad¬ 
ford  vs.  Allen  and  wife,  .  I 

Z\  If,  during  the  pendehcv  of  acaufe  in 
the  court  of  appeals,  the  record  be  a- 
mended  fo  as  to  cure  the  errors  align¬ 
ed,  the  defendant  in  error  (houla  pay 
the1  cofts — Gay  vs.  Caldwell ,  64 

3.  On  the  diflblution  of  an  injunction, 
on  motion,  a  decree  may  be  made 
for  the  coft s  of  the  motion  j  but  not 
for  the  CGfts  of  the  fuit — Dale  vs, 

Cooke ,  .  .  97 

4.  Cofts  will  not  be  given  on  the  deci- 
fion  of  a  motion  for  an  attachment— 

■Hay don  vs  Herbert ,  .  143 

5.  This  court  will  not  inquire  into  quef- 

tions  relative  to  the  cofts  of  motions 
made  in  the  progtels  of  a  caule  be¬ 
low,  unlefs,  from  the  record,  it  ap¬ 
pears  that  the  question  were  made 
there  j  and  even  then,  it  would  not 
afFe£t  the  principal  judgment— 
Churchill  vs  Rogers,  .  18  3 

б.  Cofts  are  incident  to  every  judg¬ 

ment,  and  ought  to  be  given — Brad¬ 
ley,  &c.  vs.  ‘ Tompkins ,  187 

7.  If  an  agent,  or  attorney,  mifcondufl 
himfelf,  lo  tfcitt  it  is  neceffary  for  the 
injured  party  to  refort  to  a  court  of  1 
equity,  the  agent  or  attorney  fha!l 
pay  cofts — Refpajs  vs,  Morton,  226 

%,  Cofts  fhould  not  be  given  to  a  com¬ 
plainant  who  recovers  that  only, 
which  he  could  have  obtained  without 
fuit — Harland' s  heirs  vs.  Eafland ,  r93»4 

9*  Special  ordrrs  and  judgments  rela¬ 
ting  to  cofts  from  lpecial  circum- 
ftances,  27*229,  309,  383,449 

See  Bills  in  Chancery,  j—  Damages, 

lnjui’flion,  4. 


COVENANT. 

1,  R  pies  as  to  the  alignment  of  breaches 

in  covenant — Dougherty  vs.  Glenn ,  29 1 

2.  In  covenant  and  in  debt,  on  a  bond 
with  collateral  condition,  it  two  or 
more  diftintt  breaches  be  affigned,  for 

.  one  of  which  the  plaintiff  hath  no 
caufe  of  a£lion,  and  entire  damages  be 
affeffed,  it  is  erroneous — Morrow ,  &c. 
vs.  The  Governor,  for,  &c,  489 

See  Verdiii ,  1, 

COUNTY  COLLECTOR. 

See  County  Courts,  1,  2,  3,4,  5. 

COUNTY  COURTS. 

1.  County  courts  have  jurildidfion  to 
hear  motions,  and  enter  judgments  a- 
gainft  the  fhenrf  or  county  collector, 
tor  failing  r<>  pay  money  to  a  county 
creditor-  Bradley,  &c.  vs.  ’Temp  Kins,  184 

2.  The  county  court  may  enter  judg¬ 
ment  againft  him  tor  an \  balance  that 
mav  be  due  from  him  to  the  county— 

Ibid,  .  . 

3.  1  he  principal  has  the  fame  remedy, 
and  in  the  fame  court,  againft  his  de¬ 
linquent  deputy.  If  the  deputy  have 
nota&ually  colUdled  the  money,  it  is 

no  excufe—  Ibid,  .  185,  188 

4-  If  the  principal  pay  money  wi  bout 
luit,  which  his  depu'y  ought  to  pav, 
he  may  proceed  againft  his  depute,  in 
the  lame  manner  as  it  he  had  paid  it 
by  judgment — Ibid,  .  186 

5.  County  creditors  cannot  move  againft 

a  deputy  fheriff  or  coile&or— Ibid,  187 

6.  The  minin  es  ot  a  county  cou,-t  is  con¬ 

clude  evidence  of  what  is  aone  in 
that,  court— Handley  vs  Rujjell,  145 

See  Poor,  t. 

COUNTY  COURT  CERTIFICATES 
FOR  LAND. 

See  Pre  emptions,  2,  3. 

COUNI  Y  CREDITORS. 

S tz  .County  Courts,  1,  5 

COUNTY  LEVY, 

See  County  Courts ,  1,  2,  3,  4,  5. 

COURTS. 

When  the  parties  are  out  of  court — 

See  Amendment ,  4. 

Hew  a  court  fhould  inftruQ  a  jury — 

See  Limitations,  2. 

3,  A  perlon  being  in  the  prefence  of  the 
court,  does  not  autborbe  a  judgment-  to 
be  entered  againft  him,  unlefs  he  be 
brought  into  court  by  legal  means—»» 
i  fonts  vs,  Kenney,  •  ,  96 
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2.  The  circuit  courts  may  remove  from 
office  their  attorney  for  the  common* 
wealth — Mills vs.  Pulajki  Circuit  Court ,  139 

3.  Whether  it  can  be  done  atpleafure,  or 

only  in  the  exercifeof  a  found  difcre- 
tion,  query — Ibid ,  .  139 

4  Every  order  or  proceeding  of  a  judge, 
made  out  of  court,  is  fubjeCt  to  the 
revifion  of  the  court  into  which  fuch 
order  or  proceeding,  or  the  caufe  in 
•which  it  is  made,  is  returned — Owens 
vs.  Owens,  ,  »  159 

See  County  Courts— Occupying  Claimant 
l — Sheriff,  1. 

CREDITOR. 

See  Payment,  r. 


DAMAGES. 


As  to  liquidated  damages — See  Liqui¬ 
dated  Damages, 

1.  In  afcertaining  damages  for  a  breach 
of  covenant,  in  not  paying  negroes  be¬ 
tween  certain  ages,  the  jury  ffiould 
take  the  age  moft  favorable  to  the 
debtor, and  intereft  thereon,  as  the  cri¬ 
terion  of  damages — Pope  vs.  Campbell, 

2.  Ifperfonal  property  be  not  paid  ac¬ 

cording  to  contradf,  its  value  when 
due,  with  intereft  thereon,  is  the  moft 
general  rule,  by  which  to  al'certain  the 
damages — Ibid,  .  . 

3.  This  dccilion  does  not  extend  to 
contrails  for  land  —  Ibid, 

4.  The  vendor  of  a  tract  of  land  com¬ 
mitted  a  fraud,  in  felling  what  he 
knew  he  could  not  convey  :  the  va¬ 
lue  of  the  land  at  the  time  of  fwear- 
ing  the  jury,  was  held  to  be  the  mea- 
fure  of  damages — M' Connell's  heirs 
vs.  Dunlap's  deviates, 

5.  On  bonus  with  collateral  condition1:, 
and  contrafls  for  property,  the  dama¬ 
ges  muft  be  affefled  by  a  jury — Hen- 
derjonvs.  Staintcn, 

Keeton  vs.  Sc  ant  l  and, 

6.  Ten  per  cent,  damages. cannot  be  giv¬ 
en  on  cofts — Handley  vs.  RuJJell , 

7.  Wherever  a  writ  of  error  coram  vo¬ 

ids  is  fued  out,  with  a  fuperfedeas,  for 
errors  aWeged  in  a  replevy  bond  that 
has  the  force  of  a  judgment,  and  the 
plain' iff"  in  error  fails,  t tn  per  cent.  A a- 
mages  thould  be  given — Lansaale  vs. 
Findley,  .  j 

Edv'jrJs  vs.  Greer.well, 

S.  On  affirming  a  judgment  on  a  writ  of 
erito:  coram  vobis,  this  court  will  not 
give  ten  i tr  rent,  damages  on  the  ori- 
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ginal  judgment  ;  but  will  give  ten 
per  cent,  on  the  ten  per  cent,  adjudged 
by  the  inferior  court  to  the  defendant 
in  error — Lanjdale  vs.  Findley,  •  203. 

9.  The  fame  rule  extends  to  cafes  where 
this  court  affirms  a  decree  which  dif- 
folved  an  injunction,  and  gave  ten  per 

cent — Lowry  vs.  M'  Mur  try,  (in  note)  204 

10.  Ten  per  cent,  damages  will  be  given 

againft  thofe  defendants  in  a  judgment, 
only,  who  profecute  a  writ  of  error — 
M'Clelland  vs.  The  Commonwealth ,  29 1 

11.  Ifajudgment  for  plaintiff"  in  deti¬ 

nue,  be  affirmed,  ten  per  cent,  dama¬ 
ges  will  be  given  on  the  damages  re¬ 
covered  below,  for  the  detention,  but 
not  on  the  value  of  the  property  de¬ 
tained —  Stamps  vs.  Beaty,  .  34* 

See  Contrafis ,  4 — Corporation,  1  —  Error, 

I,  2,  5,  6,  7 — Jeofails ,  6,  8  —  Inte- 
refl,  1,  4,  5 — Slaves ,  3 — IVarranty,  X 
—  fVrit  of  Inquiry  ,  I. 

DATE. 

1.  When  a  bond  has  no  date,  an  omis- 

fion  to  ftate  the  day  of  delivery,  can¬ 
not  be  taken  advantage  cf  in  this  court, 
if  it  were  not  properly  queftioned  in 
the  court  below —Hubble  vs.  Mullan - 
phy,  .  -  _  •  294 

2.  When  time  is  ifluable,  it  ought  to  be 

alleged  certainly,  and  is  material— 
ibid,  ,  .  295 

See  Ejetfment  1 — Execution,  8. 

DAYS  OF  TERM. 

See  Motions ,  1,  2, 

DEBT. 

1.  Tn  an  a&ion  of  debt  on  a  judgment, 

the  defendant  cannot  plead  any  matter 
which  he  might  or  ought  to  have 
pleaded  to  the  former  judgment— 
IValker  vs.  Kendall ,  .  407 

2.  Debt  will  lie  on  a  writing  calling  for 

a  fum  of  money,  which  may  be  paid 
in  property — Dorfey,&c.vs  Lawrence 
and  Co.  ’  •  5°9 

3.  It  will  not  lie  on  a  wrhing  for  5/. 
lor.  j od.  in  trade  or  for  i(  a  horfe, 

at  the  value  of  30/.”  (in  note)  51© 

See  Covenant,  2 — Error ,  I,  2  —  Execu¬ 
tor  and  Acminifirator ,  3,  4,  5 — Limi - 
tat  ions,  4  —  Payment  — Pleas  and  Plead, 
ings,  5. 

DECEIT,  ACTION  OF. 

I.  For  felling  an  uhfound  horfe,  the  de¬ 
claration  fhould  aver  either  that  the 
vendor  falfely  and  fraudulently  re- 
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prefented  the  horfe  to  he  found,  or 
that  he  knew  him  to  be  unfound,  and 
reprefented  him  to  be  found — Baldwin 

vs.  Weft,  .  .  50 

2.  In  this  kind  of  fuit,  the  quo  ammo , 

is  the  gift  of  the  aflion,  query — Ibid ,  50 

3.  The  vendor  is  aofwerable  tor  a  mis- 
reprefentation,  whether  it  be  the  ef¬ 
fect  of  fraud  or  miftake,  (in  note)  51 

See  ASlion,  2. 

DECLARATION. 

1;  The  averment  in  a  declaration  of  a 
breach  of  contract,  thould  negative 
every  mode  of  performance  which  the 
previous  averments  wou.'dauthorile — 
Dorfey  ms.  Lawrence ,  and  Co.  508 

Lynch  vs.  Barr — Tunftall  vs,  Barbour ,  9 

Keeton  vs.  Scantland ,  .  *49 

2.  Example  of  an  uncertain  contradl  de¬ 
clared  on  by  proper  averments  —  Han¬ 
cock  vs.  Vawter ,  .  .  510 

See  Agent,  1— Alignment,  2,  3,  6  — 

Bonds ,  4  —  Conveyance ,  I — Deceit,  ac¬ 
tion  oj,  1 — Demand,  1,  2,  3,  4,  5  — 
Error ,  I,  5,  6,  q— Jeofails,  3,  4,  5  — 
Payment,  3 — Penal  Bills,  I  —  Variance, 

1,  2,  5 — Writings,  1. 

DECREE. 

When  conclufive — See  Judgments. 

Againft  the  denial  of  the  anfwer  — 

See  Arifzoer. 

1.  Difmiffmg  a  bill  without  prejudice, 

&c, — Caldwell, & c.vs  Myers  and  wife,  5  54 

2.  A  decree  for  the  conveyance  of  land 

againft  infants,  with  leave  to  ihow 
caufe,  Sec. — Cro  w' s  heirs  vs.  Harrod's 
heir,  ,  •  44 1 

3.  Special  decrees,  according  to  particu¬ 
lar  cafes,  27,441,550,578 

See  Error,  9,  12,  13,  14 — Pratlice, 

12. 

DEEDS. 

A  deed  calling  to  run  to  a  creek,  and 
down  the  creek,  with  the  meanders, 
binding  thereon,  conveys  no  right  to 
the  bed  or  channel  of  the  creek- 
Sanders  vs.  M'Crackcn , 

See  Durefs,  1 — Evidence,  5. 

DEFAULT,  JUDGMENT  B Y. 

See  Executor  and  Adminiftrator,  2 — Jeo¬ 
fails,  2,  8 — Profert. 

DEFENCE. 

At  law — See  Equity,  2,  3. 

DEMAND. 

I,  In  declaring  on  a  contract  for  the  con¬ 
veyance  of  land,  it  is  not  nsceffary  to 
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allege  a  demand  at  tne  defendant  s 
place  of  refidence — Conn  vs,  Jones, 

Sloan  vs.  Grijfetb, 

2.  A  piecife  demand,  in  point  of  time 
and  place,  mull  be  alleged,  if  the  con¬ 
trail  he  to  convey  on  demand— 
Bridges  vs,  Hardgrcvc,  Vanarfdale  vs. 

Craig,  Stafford  vs.  Trimble,  (in  note)  10 

3.  If  property  be  payable  on  demand,  the 
declaration  muft  aver  a  demand  atthe 
defendant’s  refidence,  or  it  is  fatal— 
Chambers  vs.  JVinn  (in  note) 

Letcher  vs.  Taylor,  •  79 

4.  Exceptions  to  the  above  rule— Cham¬ 
bers  vs  Winn  (in  note)  .  So 

5.  The  omiffion  to  aver  a  demand  at  the 
defendant’s  refidence,  is  not  cured  by 
a  plea  of  tender,  and  iffae  thereon, 
and  verdict  for  the  plaintiff- -Letchet 

vs.  Taylor ,  •  *  79 

6.  If  property  be  payable  on  a  particular 

day,  a  demand  need  not  be  laid  in  the 
declaration — Grant  vs.  Grcjhon,  85 

Keeton  vs  Scant lan  d,  .  H9 

See  Payment,  3,  4. 

DEMURRER. 

1  Is  a  confeffion  of  thofe  matters  only 
which  are  legally  pleadable,  and  have 
been  fet  forth  in  legal  form — Littell 
vs.  Ilord,  .  *  1 

2,  A  demurrer  and  joinder  brings  into 

view  the  whole  record,  and  makes  it 
the  duty  of  the  court  to  deciae  on  the 
previous  proceedings,  and  to  er^er 
judgment  againft  the  party  who  has 
the  fir  itjnfufBcient  pleading — Beau¬ 
champ  vs.  Mudd,  •  1 

3.  After  a  decifion  on  a  demurrer,  if  the 

party,  withdraw  his  demurrer, and  plead 
over,  it  foperfedes  the  demurrer,  and 
the  decifion  thereon,  as  completely 
as  if  the  demurrer  had  never  been 
ft  led  --Trigg  vs«  Shield,  .  ^ 

4  If  the  opinion  of  the  court  he  againft 
the  demurrer,  they  may  permit  it  to 
be  withdra  vn,  for  the  purpole  of  hav¬ 
ing  the  meri:  s  fairly  tried  by  a  jury — 
Hancock  vs.  Vawtt  ',  »  5 1 5 

See  Abatement,  I — Arreft  of  Judgment, 

I  —Ert  or,  19. 

DEMURRER  TO  EVIDENCE. 

The  court  may  refufe  to  compel  a  party 
to  join  in  a  demurrer  to  evidence — 
Walker  vs.  Kendall,  « 

DESCENT. 

See  Aliens,  1 . 

DETINUE. 

S tz  Damages,  11. 
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devastavit. 

See  Executor ,  (S'c.  2,  3,  4,  5. 

DISCONTINUANCE. 

See  Joint  ARicns,  1,  2. 

DISCRETION. 

Defined  —  Tve  Commonwealth  vs,  Barry ,  243 
See  Sheriff,  x« 

DISMISSION. 

Of  a  Kill  in  chancery — See  Injunc¬ 

tion,  1 . 

Tunica  a  luit  is  difmiffed,  the  record  mud 
fnow  a  (urhcient  caule  for  the  aifmif- 
fion — Davis  vs.  Welfh,  j^g 

See  Amendment ,  4 —Bond for  Ccjls ,  4,  5, 
J—Praflice,  23,  24. 

DISTRESS. 

For  fee-bills — See  Fee  Biles, 

For  rent — See  Rent. 

DISTRICT  COURTS. 

See  Jurijdi&ion ,  1,  2,  7. 

DIVISION 

Of-fiaves — See  Slaves,  11,  jj, 

dower.  . 

Whenever  the  husband  is  beneficially 
feized  of  lands,  his  wife  ia  entitled  to 
slower.  I  h:s  right  cannot  be  barred 

By  any  equity  againft  the  husband _ 

Winn,  (Sc,  vs.  Elliott's  widow,  (S>c.  482 

duress. 

Menaces  which  induce  a  rear  of  lcfs-  of 
life,  of  member,  or  mayhem,  or  of 
imprifooment,  may  avoid  a  deed  j  but 
menacing  to  commit  a  battery,  to 
d)urn  his  houfes,  crfpoil  his  goods,  is 
not  fuffieient- Edwprcs  vs.  Handley,  60c 

■fjee  Specif  c  P crjci  munce  oj  Centrums,  5. 

DWELLING. 

See  Refider.ee, 

EJECTMENT, 

1.  1  he  plaintiff  in  ejectment  cannot  re¬ 
cover,  if  the  patent  under  which  he 
claims  is  of  the  lame  date  of  that 
held  under  by  the  defendant—  Talbot 

Callaway,  .  .  ^5 

2,  1  he  e.dt  il  legal  title  is  neceffary,  to 

fupport  an  eje^hnent  —  Ibid,  36 

3*  I  nfc  deJendant  may  defend  himfelf 
by  firewing  that  {ftp  deed  u.  der  which 
the  plaintiff  claims,  is  fraudulent— 

Bell  and  Gjjl's  heirs  vs  Drake,  -  3  6 

4.  It  is  not  necefiary  in  all  cafes  in 
ejectment,  to  make  out  the  conned!  - 
ed  plat  by  actual  furvey — Radilff  vs, 

Ships  .  „  .  292 


S'  Ij  is>  therefore,  ijo  obje£tion  in  m2, 
king  ufe  of  the  record  of  eviction  as 
evidence,  that  the  connected  plat  was 
made  out  by  confent,  unlels  it  be 
fhewn  that  an  adtual  furvey  was  ne- 
cefTary  in  thac  ca (e—Ibid,  .  292 

See  Cofis,  1—  Injunction,  4. 

ELECTION. 

Grven  to  one  party,  in  confequence 
of  the  fraud  of  the  other — M' Connell's 
heirs  vs  Dunlap's  devifees,  »  4* 

emancipation* 

See  Slaves,  1,  2,  3. 

enquiry  of  damages. 

See  Writs  of  Inquiry. 

entry.  . 

On  military  warrants — See  Military 
Rights,  3,  4. 

1.  A  1  entry  mav  be  fold  by  execution— 

Thomas  vs  Marfhall,  .  ie 

2.  The  locative  calls  of  an  entry,  not 

fufficiently  efrabiifhed— Miller's  heirs 
vs,  PJaw's  heirs,  .  . 

3  A  call  in  a  pre-emption  entry  to  ad¬ 
join  the  lands  of  J  B  when  J  .‘  B  had 
a  certificate  for  a  fettlement  and  pre- 
emp  ion,  and  the  fettlement  entered 
with  the  lurveyor,  but  the  pre  erup¬ 
tion  not  entered,  is  not  a  good  call* 
?ue'PMBPoore's  heirs  vs.  Green,  32 

4.  Ayifntry  for  20,000  acres  rf  lard, 
w;tn  a  given  bale,  and  a  call  to  run 
at  ri  ^ hr  angles  to  that  bafe,  “  fo  far 
as  {hull  be  fufijeient  to  include  the 
quantity,  and  to  exclude  a  number  of 
lawful  claims  and  entries,  in  the 
names  of  &c  [giving  the  names  of 
the  perfons,  but  not  the  quantity  of 
acres  held  by  each,  nor  any  other 
delcription,]  amounting  to  21,000 
acres,  is  a  good  entry  for  20,000  next 
to  the  bale  —  Drake  vs.  Rajnfey  and 
Bogan,  .  .  34 

Craig  and  Mofhy  vs  Cogar ,  383 

c.  An  entry  -vague,  being  defeflive  in 
general  description— Higgins's  heirs  vs. 
Darneal's  heirs,  ,  .  <jj 

6.  An  entry  for  land,  cannot  be  fup- 
ported,  unless  it  calls  for  feme  objedt 
which  was  notorious,  or  became  no. 
torious  bt-iore  the  eonfadling  entry 
was  made  ;  cr  which  is  fo  delcribed 
in  the  entry,  that  if  could  have  been 
eafily  and  cer  ainly  found,  by  ufing 
reafonable  endeavours,  or  by  inquiry 
of  thoie  fonver&n*  ip  its  vicinity—' 

Key  vs,  Marfn,  „  72 
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7*  Thb  mere  making  of  furveyj,  or 
marking  of  lines  and  corners,  ought 
not  to  be  taken  as  evidence  that  they 
had  a  Sufficient  degiee  of  notoriety  to 
fupp  >rt  an  entry — Ibid,  ,  70 

Moore  vs.  Whitkdge  and  Reno ,  89 

Ref  oafs  and  Melton  vs  Arnold,  116 

Cartwright  vs  Collier,  .  37 9 

S.  A  lurvey  called  for  by  a  fubfVquent 
entry,  muft  be  proved  to  have  polTef- 
fed  noyonety,  or  it  mull  be  ftiewn  that 
it  was  made  on  a  valid  entry,  and  in 
conformity  to  locat  on.  It  is  imma¬ 
terial  whether  it  had  been  made  one 
year,  or  only  one  day —Key  vs.  Mat- 

fo»,  •  73>  75 

Moore  vs  TVbitledge  and  Reno,  8q 

Rcfpajs  and  Melton  vs.  Arnold,  116 

9.  When  an  object  that  fits  an  entry  is 
ihewn,  the  entry  fhuuld  be  fuftained, 
unlefs  the  oppofite  party  can  fhew  a 
noiher  object,  which  does  as  well,  or 
better  fir  the  call  —  Key  vs.  Matfon, 

Hart  vs  Rodiy ,  &c. 

Markham  vs  M'Gee,  , 

to  An  entry,  the  descriptive  call  of 
which,  was,  **  tour  miles  from  Lees¬ 
burg,”  when  i  fad,  the  objeCt  cal¬ 
led  ror,  was  eleven  miles  diiiant,  held 
valid,  in  conlequence  of  the  general 
notoriety  of  thac  objeCt  —  Taylor  vs. 
Kincaid,  &c.  ,  .82 

31.  i  he  call  for  the  head  of  a  branch,  J 
as  a  locative  call,  held  valid — Ibid,  Zz 
12.  Calling  for  the  head  of  a  water 
courfe,  as  a  locative  call,  is,  in  gene¬ 
ral,  uncertain  —  IVard  and  Kenton  vs, 

Lee,  afjignee  of  Young,  (in  note)  85 

-33.  If  an  emry  call  for  furveys  which 
have  not  been  made  three  months, 
but  were,  in  faCt,  returned  to  the  fur- 
veyor’s  office,  they  mull  be  proved 
to  have  been  notorious,  or  .he  entry 
is  not  valid — Moore  vs.  Whitkcge 
and  Reno ,  .  .  S9 

34,  An  entry  dependant  on  defeription, 
held  valid — 'Hart  vs,  Bodley ,  &c.  98 

35  Calls  inan  entry  rejected,  being  in- 
corffiftent  with  other  controling  calls 
— Bat  ter  Jon's  devifees  vs  Bradford,  107 

36.  Conftrudtions given  to  entries  with 

a  variety  of  particular  calls — Ibid,  107 

37,  Entries  held  deleave  in  del'crip  • 

tion,  aud  not  lupportec  as  to  notorie¬ 
ty —  Helm's  heirs  vs.  Craig,  ,  3  jo 

-Smith  vs  Smith.  Cd c.  «  390 

Coucbman  vs  Thomas,  ,  261 

Craig  vs.  Baker,  ,  ,  281 

>  Lee  vs,  IV all,  ,  ,  450 


Speed  vs.  Lewis,  ■»  47  S 

EJlill,  Cf  c.  vs.  Hart's  heirs,  ,  577 

18.  lr  an  entry  omit  to  call  for  obje£t3 

by  their  appropriate  names,  and  fail 
to  give  a  defeription  by  which  they 
could  be  certainly  found,  it  is  vague— 
Helm's  heirs  vs  Craig,  .  1  jz 

Siffifs  and  Melton  vs.  Arnold,  ixj 

Coachman  vs.  Thomas,  •  26  r 

19.  Butfuch  omiffion  may  be  cured  by 
correCt  deferiptio n  —  lbid,  112,  113,261 
Or  by  clear  proof  of  general  notoriety 

—  Taylor  vs.  Kincaid,  .  82 

Couchmanvs.  ' Thomas ,  .  261 

20.  The  call  for  a  fpring;  unaided  by  0- 

tht  r  calls,  is  uncertain — ReJpaJ's  and 
Melton  vs.  Arnold,  .  33 4 

21.  The  call  to  lie  near  the  head  of  a 
creek,  as  a  locative  call,  is  vague— 

Hid,  .  ,  jj^ 

22  It  an  entry,  frsm  the  uncertain  fitu- 
ation  of  an  objeCt  called  for,  might 
ahume  two  or  more  fhapes,  but  every 
fhape  thus  given  to  it  would  cover 
part  of  the  fame  ground,  the  entry  is 
good  tor  lo  much  land  as  would  be 
covered  by  every  pofition  thus  given 
to  it,  and  vague  for  the  refidue— 

Craig  vs.  Rogers ,  , 

23.  An  entry  is  vague  which  calls  for 
the  head  of  a  ftream  and  an  improve¬ 
ment,  if  there  be  feveral  improve., 
ments  in  the  neighborhood,  and  in 
different  directions — Craig  ar.djohn- 

fon  vs.  Doran  aud  Ajhley,  .  140 

24.  bo  is  one  which  calls  for  an  im¬ 

provement,  if  there  be  feveral  an- 
iwering  the  delcription — Ibid,  140 

25.  An  entry  is  defective  in  general 
delcription,  if  the  call  be  for  the  north 

fide  or  the  Kentucky  river — Ibid,  145- 

26  An  entry  defective  in  general  de¬ 
feription,  and  calling  for  a  creek,  does 
not  legally  appropriate  land  on  a  wa¬ 
ter  courfe  generally  called  a  raw— 

.  »  142 

27.  An  entry  calling  for  a  fettlement 
and  pre-emption,  which  had  been  fur- 
veyed  15  days,  ought  to  be  confidered 
as  calling  for  the  fettlement  and  pre¬ 
emption  entries — Cartrigbt  vs.  Collier,  i8* 
2S  An  entry  calling  for  objeCts  that  were  « 
identified,  bur  not  having  been  notori¬ 
ous,  nor  fufficiently  delcribed,  was 
held  vague — Smith  vs.  Smith,  &c.  190 

29  A  conftruCtion  given  to  an  entry, 
which  contained  repugnant  expief- 
fi.rns — Bofworth  vs.  Maxwelly  205 

70.  Expreffions  in  an  entry,  repugnant 
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to  the  general  Intention  of  the  locator, 
will  be  reje&ed  asfurplufage — Ibid,  205 
Fatterfcn's  devije.es  vs.  Bradford,  107 

31.  An  entry,  to  be  valid,  mult  call  for 

a  notorious  objedt,  or  give  a  detcrip- 
tion  of  its  relative  pofition  to  a  noto¬ 
rious  objedt — Coachman  vs*  ‘ Thomas ,  261 

32.  When  the  deferiptive  calls  of  an 
entry  give  a  wide  field  in  which  to 
fearch  for  an  objedt,  nothing  but  a  ve¬ 
ry  general  knowledge,  at  the  date  of 
that  entr>,  amongft  thofe  who  were 
acquainted  in  that  quarter  of  the  coun¬ 
try,  with  the  precife  fituation,  and 
fome  individual  charadleriftic  of  the 
cbjedt,  could  fupport  the  entry— 

Craig  vs.  Baker ,  .  2.S7 

33.  An  entry  calling  to  begin  at  the 
corner  of  A.  in  the  line  ot  B,  held 
valid  in  confequence  of  the  deferiptions 
given  without  the  aid  of  A’s  corner, 

•  it  being  undetermined  whether  A. 
had  a  corner  there — Markham  v.% 
M'Gee,  .  •  374 

34.  Ccnftrudtion  given  to  an  entry,  de¬ 
pendant,  in  part,  on  notorious,  and  in 

'  part  bn  delcribed  objedts,  and  calling 
for  a  diftance  or  a  water  courfe — Ro¬ 
berts  vs.  Huff,  .  ,  379 

35.  Omitting  to  file  a  copy  of  one  of 
feveral  entries  called  for  by  the  one  on 
which  the  fuit  is  founded,  is  fatal,  if 
tfie  entry  omitted  could  have  fuch 
calls  as  to  give  the  entry  in  queflion 
different  pofitions,  one  of  which  would 
be  entirely  oft'  of  the  ground  covered 

by  another — Cox  vs.  Smyth,  411 

36.  A  fettlement  entry,  calling  for  the 
land  of  J.  B.  when  j.  £.  had  a  cer¬ 
tificate  for  fettlement  and  pre-emp¬ 
tion,  and  the  fettlement  entered  with 
the  furveyor,  but  the  pre-emption  en¬ 
tity  not  mace,  is  a  good  entry,  and 
held  to  be  a  call  for  the  fettlement 
only.—  Crow’i  bars  vs.  Hat  red's  hem,  441 

37.  An  entry  held  invalid,  becaule  or  a 
defeat  in  the  proof  of  identity — Speed 

vs  Levjis ,  .  ,  476 

38.  Proof  that  a  water  courfe  is  now  call¬ 

ed  by  a  particular  name  is  no  evidence 
that  it  was  fo  called  in  1782 — Ibid,  47 ^ 

39.  A  conftrudtion  put  on  an  entry 

which  called  for  known  objedi',  and 
a  trace,  w  hen  there  were  two  traces— 
Wiljon  vs.  Fleming  and  Jehnjon ,  579 

40.  A  ccnftru&ion  put  on  an  entry  call¬ 

ing  for  the  beji  vacant  in  a  given 
boundary,  if  there  be  that  quantity  in 
that  boundary  --Ibid,  •  579 


See  Pof,  42,  44,  45,  51— Appropriation 
of  land,  4 — Awards,  18— Certificate 
for  Land,  j — Evidence,  2 — Military 
Rights  to  land ,  3,  /^—-Notoriety-— Pa¬ 
tent,  1 — Pre-emption ,  4,  5’,  6,7,  8, 
9,  10,  1 1. 

ENTRIES,  HOW  TO  BE  SURVEYED. 

41.  If  the  calls  of  an  entry  do  not  cer¬ 
tainly  determine  the  torm  in  which  a 
furvey  thereon  fhould  be  made,  it 
fhould  be  in  a  fquare —  Kennedy,  &c. 
vs.  Payne ,  &c. 


Bofwortb  vs  Maxwell,’  •  ao9 

M'  Mi  lien  vs.  Miller,  ,  497 

The  beginning  called  for  in  an  en¬ 
try,  conftrued  to  mean  the  centre  of 
the  furvey— Smith  vs.  Morrow  and 

1 Irimble ,  •  •  5^ 

j.  An  entry  calling  to  lie  on  a  water 
courfe,  and  include  an  improvement, 
howto  be  furvey ed — Fatterfon's devi- 
fees  vs.  Bradford ,  •  *°5 

Crow' s  heirs  vs.  Harrod's  heir ,  441 


44.  If  an  entry  call  to  run  a  given  courfe 
to  a  marked  corner,  the  line  fhould  be 
run  to  the  corner,  though  it  vary  from 
the  courfe — Ibid,  Patterfon's  dtvifees 
vs.  Bradford ,  •  _  *°7 

43.  A  call  for  courle  was  determined  to 
control  a  call  for  a  line  of  another  en¬ 
try,  under  the  particular  circumftances 
—Bojworth  vs.  Maxwell,  205 

46.  An  entry  calling  tor  the  forks  of  a 

creek,  and  to  run  up  and  down  the 
cr«ek,  how  to  be  fuiveyed  —  Davis's 
heirs  vs.  Lockhart' s  heirs,  367 

47.  Several  entries  fuccefiively  adjoining 

and  running  down  a  creek,  how  to  be 
fuiveyed- — Ibid,  •  3^7 

48.  The  manner  of  Purveying  an  entry 
which  called  to  adjoin  two  fides  ot  a 
fquare  figure,  but  not  at  right  angles 
thereto — Craig  and  Mo<by  vs,  Cogar,  386 

49.  How  to  furvey  an  entry  calling  to  lie 
on  a  tiace,  include  an  objedt,  and  tun 
down,  the  creek  for  quantity,  when  there 
were  thiee  creeks  contiguous  to  the 
obje£t — Mien  and  wife  vs.  Rice,  (in 

note)  •  •  391 

50.  How  to  Purvey  an  entry  which  called 
to  adjoin  a  former  entry  on  three  fides 

(in  note)  •  •  39* 

51.  “  All  around  the  fettlement,”  con- 

ltrued  to  mean  around  three  fides  of 
it,  from  other  calis  —  Allen  and  wife 
vs.  Rice  (in  note)  •  39 1 

52.  The  manner  of  Purveying  an  entry 
which  calls  to  run  fouth  and  up  a  river 
for  quantity— •Cdlk  vs.  Hart' s  heirs  43^ 
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53.  How  to  furvey  an  entry  which  called 

to  include  a  known  bottom,  where 
the  bottom  did  not  include  the  quan¬ 
tity  called  for,  and  bordered  on  a 
crooked  water cour(t  — Ibid,  433 

54.  How  to  furvey  an  entry  which  called 
to  adjoin  the  N.  W,  fide  of  another 
entry,  and  to  include  a  fpring,  &c. 
when  the  other  entry  prefented  a  N. 

W.  corner,  and  not  a  N.  W.  fide— 
Crow's  heirs  vs,  Har rod's  heir,  441 

55.  Howto  furvey  an  entry  which  called 
to  adjoin  a  fquare  on  the  E,  and  S.  E. 
and  to  run  E.  and  S.  E,  far  quantity 

■ — M' Millet)  vs.  Miller ,  494 

56.  Directions  for  furveying  an  entry 

which  called  to  adjoin  another  furvey, 
and  include  an  object — Ejlill ,  ©V.  vs. 
Hart's  heirs ,  .  .  576 

57.  Directions  for  furveying  an  entry 

which  called  to  adjoin  a  fmaller  entry, 
and  run  up  a  water  courfe  near  to  the 
ftnall  entry — Ibid ,  ,  576 

See  ante,  4,  16,  34,  39,  40. 

EQUITY. 

Fcr  latent  equities— See  ContraEls ,5,  6. 

In  decreeing  fpecific  performance  of 
contracts — See  Specific  Performance 
of  ContraEls, 

As  to  improvements  made  on  land 
under  a  defective  title — -See  Occupy¬ 
ing  Claimants,  5,  6,  7,  8. 

1.  Where  ;he  equity  is  equal,  the  law 

mult  prevail.  The  complainant  mult 
{how  a  good  and  fufficient  equitable 
right  to  the  thing  demanded,  before  he 
can  wrelt  the  legal  title  out  of  the  de¬ 
fendant,  whatever  were  the  means  by 
which  it  wai  acquired  —  Patterfon's  de- 
vifees  vs.  Bradford,  .  10  3 

Refpafs  and  Melton  vs.  Arnold,  112 

2.  Where  there  has  been  a  defence  at 

law,  equity,  v/ill  not  grant  relief — 
Cunningham  vs.  Caldwell ,  123 

3.  Where  by  the  rules  of  law  a  full  de¬ 

fence  might  have  been  made,  the  de» 
fendant  mult  Ihow  that  owing  to  par¬ 
ticular  circumftances,  (not  arifing 
from  his  own  negleCt  or  inattention) 
he  has  been  deprived  of  the  benefit  of 
his  defence,  o:  he  cannot  be  relieved 
inequity — Ibid ,  -  .  123 

4.  Tire  rule  laid  down  for  granting  relief 

when  the  cafe  made  out  by  proof  is 
not  entirely  as  claimed — Ejlill,  ©V.  vs. 
Hart's  heirs ,  .  378 

5.  If  a  party  to  a  fuif  at  law  have  a  good 
,  caufe  for  a  new  trial,  and  a  fair  op¬ 
portunity  of  moving  fur  it,  but  ne- 


gleCls  to  do  fo,  it  will  not  he  a  ground 
for  relief  in  equity— Edwards  vs. 
Handley,  ,  .  606 

See  Affignee,  1  — ConjliEling  Titles  to  Land , 

I,  2,  3,  4 — ContraEls,  3,  4,  5,  6,  8  - 
Damages,  4 — Dower  Fraud ,  I-- 

Liens,  I — Slaves,  I,  2,  3. 

EQUITABLE  INTEREST  IN  LANDS. 

Cannot  be  fold  by  execution— riho- 
mas  vs.  Marfkall,  ;  19 

ERROR; 

See  Jeofails,  Jlatutes  of — Variance. 

Errors  fubhquent  to  judgment — See 
J urifdiElior. ,  3,  4, 

For  alignments  of— See  Alignments 
of  Error , 

I.  If  the  declaration  be  in  debt,  and  the 
.judgment  in  damages,  it  is  but  a  cleri¬ 
cal  miftake,  and  not  error — Gano  vs. 
Slaughter ,  .  .  76 

Churchill  vs.  Rogers,  .  3.83 

2  It  is  the  lame,  if  the  judgment  be  in 
debt,  and  the  execution  in  damages 
—Gano  vs.  Slaughter ,  .  76 

3.  A  party  Ihould  not  avail  himfelf  of 
an  error,  which  is  not  to  his  injury— 

Ibid,  .  -77 

4.  Therefore,  an  execution  being  fcr 
lefs  than  the  judgment,  is  nut  error 
that  the  defendant  can  take  advantage 

of — Ibid,  .  .  77 

5.  It  is  error  to  enter  judgment  for  more 

damages  than  are  laid  in  the  writ  and 
declaration— Robinett  vs.  Morris's 
adm'rs.  93 

6.  This  error  is  not  cured  by  the  plain¬ 

tiff’s  crediting  the  excefs  on  the  exe¬ 
cution,  before  writ  of  error  brought 
—Ibid,  .  -  93 

7.  Where  a  jury  find  more  damages 
than  are  laid  in  the  writ  or  declara¬ 
tion,  the  court  Ihould  enter  judgment 
for  theamount  of  the  damages  laid— 

Ibid,  ,  .  93 

8.  A  judgment  or  decree  fubftantially 

right,  will  not  be  reverfed,  although 
erroneous  reafons  be  given  for  it— 
Stockton  vs.  Hall ,  ,  161 

Burton,  Sac.  vs  Chinn's  adm'rs.  253 

Speed  vs.  Lewis ,  •  479 

9.  A  decree  purporting  to  be  for  600 
acres  of  land,  (to  which  quantity,  and 
no  more,  the  complainant  was  equita¬ 
bly  entitled)  but  in  which  it  is  apparent 
by  calculations  from  the  courfes  and 
diftanc.es  given  for  the  boundary,  that 
more  than  that  quantity  is  included,  is 
erroneous — Kennedy's  heit  s  vs,  Duncan,  d  6,5 

4  E 
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10.  After  a  plea  has  been  entered  in 

cotm,  ana  the  caufe  remanded  to  the 
rules,  iris  erroneous  to  give  a  rule  to 
plead,  and  enter  judgment  for  want  of 
a  pica  :  an  iffue  ihoald  have  been 
made  up  on  the  plea  -  Clark ,  Sfc.  vs. 
Davis,  o  .  .  410 

11.  On  reverfing  a  judgment,  irregular 
proceedings  which  would  not  of  them- 
felves  have  been  a  caufe  for  reverlal, 

let  alide-  Ibid,  .  *  410 

32.  1  he  decree  pronounced  by  this 
court,  and  remanded  to  the  inferior,  to 
be  carried  into  effect,  cannot  after¬ 
wards  be  inquired  into  by  the  infe- 
tior  court,  or  by  this  court --Brc-zvn 
vs*  Croiv's  heirs,  446 

13.  if  an  appeal  or  writ  of  error  be  ta¬ 
ken,  rrom  proceeding^  had  on  (uch 
decree,  it  only  remains  to  be  confider- 
ed  wh"1  her  the  decree  of  this  court 
has  been  carried  into  effeft,  according 

to  its  true  intent  and  meming  -Void,  446 

14.  Part  of  a  decree  of  his  court  dis¬ 
regarded  in  fuch  a  ca fe--Ibid,  448 

15.  Conlent  takes  away  enot--Ibid ,  448 

16.  It  is  error  to  enter  judgment  againft 

a  defendant  who  has  not  appeared,  and 
on  whom  proceft  has  not  been  ferved 
-  j the  former  Trufees  of  Paris  vs,  the 
Vrufiees  of  Paris,  ,  457 

lions  vs  Alleii,  .  *  44 

27 .  On  executing  a  writ  of  inquiry,  the 
jury  were  fworn  to  try  the  i ffue ,  inftead 
inftead  of,  to  inquire  of  damages  :  this 
is  informal,  not  erroneous  But  if  an 
iffue  be  made  up,  and  the  jury  be 
fwor o  to  inquire  of  damages,  it  is  fatal 
—Roberts  vs  Svoearengen  and  Forbes,  12 1 

18.  it  is  the  lame  if  the  'ecord  fta  es 
that  the  jury  were  iworn  to  try  the 
iffue,  inftead  of  iffues  joined — Wofford 


vs  Isbell  (in  note)  .  122 

39.  That  which  is  caufe  of  fpecial  de¬ 
murrer  only,  or  in  abatement,  cannot 
be  taken  advantage  of  after  judgment 
— McClelland,  &c.  vs.  Strong,  523 

2,0.  A  miftake  in  titling  a  cauie  in  this 
court,  does  not  alter  the  efferft  of  the 
judgment — M'Clelland  vs,  the  Cora- 
morvjealth ,  .  •  290 

21.  Neither  will  fuch  miftake  in  the 
certificate  of  affirmance  or  reverlal, 
fent  out  by  the  clerk,  alter  the  effedl 
of  the  affirmance  or  reverlal  below— 

Ibid,  ,  -  290 

•22.  An  informality  occafioned  by  a  cle¬ 
rical  miftake,  will  not  vitiate  the  pro¬ 
ceed  ings—AdatrJ,  vs,  Bi-adflaw,  $$$ 


Beauchamp  vs.  Mudd,  t  1 66 

See  Covenant ,  2 — Date,  I — Practice,  17, 

18,  19,  20,  21,22 — Rent,  1,  3— 

Rules  in  the  Clerk's  Office,  I,  2 — Venue , 

6 — Writ ,  2 

ERROR,  WRIT  OF. 

None  but  parties  or  privies  to  a  judg¬ 
ment  can  pr<  fecufe  a  writ  of  error— 
Datiidfon  vs.  Buff,  .  201 

See  Bonds,  3  —  Gam  jbee ,  2.—~Nonfuit. 

ERROR,  WRIT  OF,  COKAM  VOBIS* 

I.  Writs  of  erior  cot  am  vobis  muft  be  pro- 
fecuted  ftri&iv  withm  the  time  pve- 
feribed  by  the  a£t  of  1802— Lynch  vs. 
Buckat.a  Brander,  .  372 

2  That  there  is  no  feal  to  the  fig  nature 

of  the  (ecutity  in  the  replevy  bond, 
does  not  take  the  cafe  out  of  the  limi¬ 
tation  ofthat  adl — Ibid,  .  37s 

See  Affignment  of  Error,  2 — Damages , 

7,  8  —Jurijdtfiion,  3,  4  Pleas  and 
Pleadings,  2 — Replevy  Bonds,  6, 

EVICT]'  N. 

See  EjeFtment ,  4,  §—Evuence,  6,  7. 
EVIDENCE. 

In  cafes  of  baftardy— See  Baflardy, 

Bills  to  perpetuate  evidence — See 
Bills  in  Chanceiy,  1 , 

Demurrer  to — see  Demurrer  to  Evi¬ 
dence. 

1 .  The  evidence  on  which  a  funrimary 

judgment  at  tommun  law  is  given, 
need  not  be  ftated  in  the  recoro— 
Reading  vs  Holton ,  •  63 

Bradley,  &c  vs.  Tctnj  kin's,  186 

Dorjey  vs.  Beall ,  .  5^6 

2.  Tranfadtions  and  objedls  whhh  ne- 
ceffarily  conned!  rhermeives  w  h,  and 
forma  part  of  the  general  h’ftory  and 
geographv  of  the  country,  ought  to  be 
taken  notice  of,  without  particular  e- 
videnct  proving  their  notoriety —Hart 

vs.  Bcdley,  tiff.  •  9^ 

3  The  record  of  proceedings  on  a  writ  of 

ad  quod  damnum-  for  the  purpofe  of  ef- 
tablifhing  a  water  mil),  are  not  in  any 
refpett  evidence  againft  a  perlon  who 
was  not  in  any  wa .  made  a  party 
thereto — ■ Sanders  vs.  M'Cracken,  260 

4.  But  thev  are  conclufive  evioence  a- 
gainft  all  perfons  who  were  parties 
thereto,  until  they  are  reverled — Ibid,  260 

See  PraElice,  5,  8. 

5,  A  writing  not  under  feal,  and  net  a 
part  or  a  deed  conveying  land,  is  not 
admiffible  evidence  to  conttol  or  ex¬ 
plain  the  legal  import  of  the  deed — 

Ibid,  *  «  260 
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&  No  better  evidence  ought  to  be  requi¬ 
red  of  a  le^al  eviction,  than  the  judg¬ 
ment  of  the  court — Radtliff  vs.  Ship,  292 
7.  A  record  of  evasion  which  appear^  to 
be  a  complete  tranicript,  is  good  evi¬ 
dence  in  an  adtion  ot  covenant  on  a 
wa  ranty,  without  its  being  certified 
to  be  iull,  true,  and  complete — Rad- 
cliff  vs,  Ship,  .  .  2(j2 

2.  Pioofofcon'eifionsoughtto  be  weigh¬ 
ed  with  great  caution  -  Myersys.  Ba - 
ker  and  O'U'jly,  .  ^49 

See  Afjignment,  5  —Awards,  16 — Con¬ 
trails,  2 — Courts,  4  - EjeElment ,  4,  ^ 

—  Entry ,  52  —  Judgments,  1,  2  -  No - 
toriety,  4,  5,  6.  7  —Office)  s  of  Govern¬ 
ment,  1,  2  Roads,  I— Variance,  3— « 


Witr.efs, 


U  3>  4* 


EXCEPTIONS,  BILL  OF. 

See  Bill  of  Exceptions. 

exchange. 

Exchange  of  lands  is  a  technical  mode 
.0-  conveyance,  in  v  hich  the  word  ex¬ 
change  muff  be  ufed  -Rutland's  heirs 
vs.  EaJUand .  .  .  591 

EXECUTION. 

For  failing  to  return  It— See  Sheriff,  1, 

1.  An  equitable  intereff  in  land  cannot 
be  fold  by  execution — Thomas  vs. 

Mar jh  all ,  .  .  Ig 

2.  An  entry  or  furyey  for  land,  is  an  in¬ 

choate  legal  trie,  and  may  be  fold  by 
execution-  Ibid ,  . 

3.  The  common  law  right  of  ifiuing  an 
execution  to  the  county  where  the 
judgment  was  rendered,  is  not  taken 
away  by  any  a&  of  aflembly— -Scott 

vs.  Maupin,  .  '  ,  j22 

4.  A  ca.  fa.  may  iffue  on  a  replevy  or 

forthcoming  bond — Ibid ,  122 

5.  If  a  defendant  be  committed  to  jail 
in  execution,  and  tfifcharged  for  want 
of  fecurity  for  the  prifon  fees,  no  new 
execution  can  rffue,  until  it  is  revived 

oy  fci,  fa,  — Ibid ,  ,  223 

6.  An  execution  agairft  the  principal 
only,  when  the  judgment  is  entered 
againft  the  defendant  and  bail,  is  irre¬ 
gular  and  erroneous — Faughlvs.  Byrne,  ^30 

7.  If  an  execution  By  virtue  of  which  a 

replevy  bond  be  taken,  be  irregular 
and  erroneous,  it  renders  the  replevy 
bond  erroneous — Ibid,  . 

8.  It  is  not  necelTiry,  in  the  date  of  an 

execution,  to  (Late  the  year  of  Cfirift, 
in  addition  to  the  year  of  the  common- 
wealth — Craig,  &c.  vs.  Johnfon ,  520 

9.  If  an  execution  hath  once  regularly 


ififued  on  a  judgment,  other  execu¬ 
tions  may  ifiue  theieon  at  any  time, 
notwithftandii  g  thtre  be  more  than 
a  year  and  a  cay  between  the  return 
or  one  and  the  ifiuing  of  another— 

Hid,  .  . 

bee  Attachment,  3  —  Error,  2,  4,  6— 
Executor  and  Admwifirqtor ,  2,  4— 
Jurisdiction,  3 — Motion,  3  -  Rent,  1 
—■Replevy  Bond.  I,  2,  3,  4,  5— She- 
tiff,  2,  4,  5,  7 ' — Slaves,  8,  9,  io-~ 
Variance ,  3,4. 

EXECUTOR  &  ADMINISTRATOR, 

I  It  an  executor  or  adminiftrator  let 
judgment  go  againft  him  by  default, 
it  amounts,  in  law,  to  a  confeffinn  of 
afie.s  to  the  value  of  the  judgment 
—  Walker  vs.  Kendall,  .  406 

2.  When  an  execution  ifiues  on  fuch 
judgment,  ii  he  do  not  pay  the  debt, 
or  produce  a/fets  iufficient  to  pay  it, 
whereby  nulla  bona  is  returned,  he  is 
guilty  of  a  devajlavit — Ibid,  406 

3  He  t  hereby  makes  the  debt  his  own, 
and  he  plaintiff  may  bring  an  aClipn 
or  deb?  upon  the  judgment  againft 
him,  to  be  lai-fied  out  of  his  own 
go  *ds  and  chattels— Ibid,  40~ 

4.  Fhefe  general  rules  admit  of  fome 

exceptions — Ibid,  .  ^ 

5.  in  luch  a&ion,  interefi:  on  the  for¬ 
mer  judgment  may  be  given — Ibid,  A07 

See  Set-off,  5  -  Slaves,  6,  7, 

FALSE  IMPRISONMENT, 

See  Commitment. 

FEE-EILLS. 

If  property  be  feized  to  fatisfy  a  fee- 
bill,  the  action  or  replevin  is  not  the 
proper  remedy  to  try  the  legality  of 
toe  1  erzure  —  [\lorgan  vs,  Creatr,  tot 

See  JurijdiiliOn,  2 

1  ELONY, 

See  Commitment . 

forfeiture. 

See  Swvtys,  4. 

FRAUD. 

1.  In  the  fale  of  a  tradt  of  land,  the 
vendor  committed  a  fraud  on  the  ven¬ 
dee,  by  which  the  eftate  wa>  ie(v  ned 
in  value  j  the  court,  under  the  par¬ 
ticular  circumftances  of  the  cafe,  de¬ 
creed  a  pecuniary  compeniation  to  the 

vendee,  for  this  reduction  in  value _ _ 

Porter  vs.  Breckenridge,  ,  '  Z\ 

2.  No  tub  equent  ratification  of  a  con¬ 
tract  bottomed  in  fraud,  will  make  it 
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■valid,  if  the  party  be  ignorant  of  the 
fraud  at  the  time  of  fuch  ratification 
—  pile  vs.  Shannon ,  &c,  •  57 

3.  A  (ale  of  (laves  adjudged  colourable 
J  and  fraudulent,  under  its  particular 
circumftanr.es,  againft  a  bona  fide  pur-  ^ 
chafer — Jackjon  vs.  Matey,  .  5“2 

See  Awards,  12,  1 3’  — ContraEls ,  8, 

2 — Damages,  4 — Deceit,  Action  of,  1, 

2,  3 — Ejeftment ,  3 — Slaves,  4 — S*r- 
veys,  8,  9,. 

GARNISHEE. 

1,  If  a  court  give  an  erroneous  judg¬ 
ment  againft  a  garnifhee,  it  will  not 
protect  him  againft  perfons  having  a 
right  to  the  debt,  who  were  not  par¬ 
ties  to  that  iuit —Stockton  vs,  llall,  162 
a.  The  garnifhee,  to  protedt  himfelf, 

(hould  have  his  confeffmns  entered  at 
large  on  the  record,  and  then,  if  the 
court  decide  erroneoufly,  he  can  pro- 
fecute  an  appeal  or  writ  of  error,  to 
corredt  it — Ibid,  •  •  *^3 

See  Alignment,  7. 

GEOGRAPHY. 

The  general  geography  of  the  country 
will  be  noticed  by  the  courts  without 
particular  proof — Hart  vs.  Bodley ,  &c.  9  8 

GRAND  JURY- 

Grand  juiors  are  not  liable  to  an  adtion 
for  a  malicious  profecutioo,  for  infor¬ 
mation  given  by  them  to  their  fellow 
jurors,  on  which  a  prefentment  is 
founded  — Black,  &c.  vs.  Sugg,  556 

See  Clerks,  10— Sheriff,  6. 

GUARDIAN  AND  WARD* 

The  authority  given  by  the  adf  of  1797, 
to  guardians,  to  fubmit  to  arbitration 
the^ land  dilputes  of  their  wards,  is  not 
repealed — Galloway' s  heirs  vs.  Webb,  323 
See  Awards ,  10. 

<\  See  Slaves,  6,  7. 

;  A  HIGHWAY. 

See  Roads, 

x  HISTORY, 

^  The  courts  will  take  notice  of  the  ge- 
£  neral  hiftory  of  the  country,  without 

particular  proof — < Hart  v*.  Eorilsy  &c.  98 

xj  JEOFAILS,  STATUTES  OF.* 

j,  Do  not  extend  to  cafes  where  the  par¬ 
ty  has  not  been  in  court  by  the  legal 
fervice  of  procefi — ■ Irons  vs.  Allen,  44 

*  AEi  of  1796,  regulating  civil  proceedings) 

%  zZ,p.  24.  AH  of  17 S9*cb,  »S,  §  7,p.  58* 


The  former  Trujlees  of  Baris  vt,  The 
Trujlees  of  Paris,  •  457 

a.  Nor  where  the  judgment  is  by  de¬ 
fault,  and  without  an  inquiry  of  da¬ 
mages — Scott  vs.  Curd ,  .  64 

3.  If  the  dec-laration  be  in  debt,  and  the 

verdidt  and  judgment  in  damages, 
it  is  but  a  clerical  mitfake,  and  not 
error — Gano  vs.  Slaughter,  *  7^ 

Churchill  vs.  Rogers,  ^ 

4.  Do  not  cure  the  omifiion  of  a  matter 

without  which  the  plaintiff  has  no 
caufe  of  action — Letcher  vs.  Taylor ,  79 

5.  If  there  be  no  certain  traverfablc  affir¬ 
mation  in  a  declaration  of  a  fadt  necef- 
fary  to  complete  the  caufe  of  adlion, 

it  is  not  cured  by  verdidt — Ibid,  80 

6.  In  afjumtft  the  declaration  was  blank 

as  to  the  amount  affirmed  to  be  paid, 
and  the  damages  claimed:  thefe  0- 
miflions  were  cured  by  verdidt — Rcbi- 
nettvs.  Morris's  adm'rs.  ,  93 

7.  The  omifiion  to  add  the  fmiliter  or 

joinder  to  a  replication  tendering  an 
ifiue,  is  cuied  by  thefe  ftatutes — Mor - 
rijon's  cx'rs.  vs.  Hart,  .  1 5°, 

Adams  vs.  Bradjhaw,  %  5  5^ 

S.  The  adl  of  1799  does  not  extend  to 
judgments  by  default — Hubble  vs, 
Mullanphy ,  »  •  2,95 

9.  The  chriftian  name  of  the  defendant, 

and  the  damages, 'being  left  blank  in 
the  declaration,  are  cured  by  thefe  fta- 
tutes — Walker  vs.  Kendall ,  _  4°7 

10,  An  ilTue  informally  made  up,  is 
good  after  verdidt — Bell  vs.  Rowland's 

adm'r,  .  •  3°4 

'See  AJfumpfit,  I — Covenant,  2 — Demand, 
^-Profert— Variance,  1,  2— Writ, 


I,  2. 


IMPRISONMENT. 

See  Commitment , 

IMPROVEMENTS. 

On  lands  held  by  a  defedive  title— See 
Occupying  Claimants. 

For  procuring  land — See  Notoriety ,  5— 
Pre-emptions,  2,  3 — Settlers ,  1. 

INCHOATE  TITLES. 

Inchoate  legal  titles  to  land  may  be  fold 
by  execution — Thomas  vs.  Marjhall,  so 

INDICTMENT. 

1.  No  indidtment  upon  a  ftatute  c3tr  be 

fupported,  unlefs  it  ftates  the  offence 
to  have  been  committed  againft  the 
ftatute _ M'Cullough  vs.  the  Common¬ 

wealth, 

2.  A  motion  to  ftrike  off  the  name  of,  os 
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rcleafe  a  pvofecator  to  an  indiChnent, 
ihould  be  very  cautioufly  received— 

Bart  let  vs.  Humphreys,  .  513 

INDORSEMENT. 

See  Alignment. 

INFANTS. 

If  one  of  the  perfons  againll:  whom  a  de¬ 
cree  is  given,  be  an  infant,  his  infancy 
will  prevent  the  ftatute  of  limitations 
from  barring  thole  who  muft  necefia- 
rily  join  with  fuch  infant  in  a  writ  of 
error  to  reverfe  fuch  decree — Kenne¬ 
dy's  heirs  •vs.  Duncan,  .  366 

See  Awards ,  10 — Decree ,  2  —  Guardian 
and  Ward— Surveys,  7. 

INJUNCTION. 

1,  A  motion  may  be  made  to  diflblvean 
injunction  for  want  or  equity  in  the  bill, 
before  anlwer,  and  without  previous 
notice  to  the  complainant.  But  it  is 
irregular  to  difmifs  the  bill  on  that 

?  ground — Beard  vs*  Geran's  adm'  1  s. 

2,  A  circuit  court  may  injoin  a  judgment 
of  the  court  of  appeals — Francis  -vs, 
Hazlerigg' s  ex'rs. 

3.  It  is  irregular  for  a  court  to  grant  an 
injunction  without  a  releafeof  errors, 
and  the  injunction  may  for  that  cauie 
be  difeharged  on  motion  :  but  it  is  no 
caufe  for  reverting  a  decree  making 
an  injunction  perpetual—  Bradley  vs. 

Lamb ,  .  .  527 

4.  If  a  judgment  in  ejeCtment  be  injojn- 
ed,  and  on  che  final  bearing  the  com¬ 
plainant  recover  part  of  the  land,  the 
injunction  Ihould  be  diffolved  as  to  the 
refid ue  and  colts — Bradford  vs.  Allen 
and  wife , 

See  Cojis,  3  — Damages ,  9 — Equity ,  2,  3 
— Superjedeas,  I 

INJURY: 

See  Error ,  3,  4. 

INNUENDO, 

See  Slander ,  3. 

INQUIRY  OF  DAMAGES. 

See  Writ  of  Inquiry. 

INQUISITION. 

I.  It  is  not  neceffary  that  it  Ihould 
appear  ofrecord  that  thejurors  finding 
an  inquifition,  were  qualified  to  ferve — 

Gay  vs.  Caldwell ,  .  63 

2-  It  in  fact  any  of  them  were  not  qua¬ 
lified,  it  Ihould  be  questioned  by  lpe- 
cial  plea,  or  by  an  alignment  of  error 
in  fact — Ibid ,  *  .63 

See  Amendment ,  2 — Sheriff,  3, 


INSTRUCTIONS^ 

1.  It  is  not  the  duty  of  the  court  to  in- 

IlruCt  the  jury,  unlefs  a  motion  be 
made  for  that  purpofe — Reading  vs^, 
Metcalf ,  .  .  53$ 

2.  It  is  the  duty  of  the  court  to  inftruCfc 

the  jury  as  to  points  of  law,  if  a  mo¬ 
tion  be  made  for  that  purpofe  ■<— (in 
note)  .  .  535 

See  Limitations ,  2. 

INTENTION. 

See  Commitment ,  1 — Mortgages ,  l-Re- 
leafe ,  1. 

INTEREST* 

1  On  fmgle  bills  given  prior  to  theaCtof 
1799,  ch.  17,  mult  be  tound  by  a  jury, 
in  damages,  and  not  calculated  by  the 
clerk  —  Troxwell  vs.  Fugate ,  % 

Rujffill  vs.  Shepherd ,  ,  44 

2.  In  a  judgment  for  intereft,  the  rate  of 

intereft  Ihould  be  Itated — Troxwell  vs. 
Fugate ,  .  ,  2 

3.  On  x  note  given  out  of  this  ftate,  the 

rate  of  inteieit  Ihould  be  found  by  a  ju¬ 
ry —  RuJJellvs.  Shepherd,  .  44 

4.  In  an  aCtion  of  debt  on  a  fingle  bill, 
given  fince  the  aCl  of  1799,  ch.  17,  if  , 
the  jury  find  nominal  damages,  the 
clerk  ihould  enter  the  judgment  for 
the  debt,  with  intereft  from  the  time 
it  became  due,  and  the  damages— 

Tctul  vs.  Moore ,  ,  ‘  90 

5.  Intereft  is  not  a  matter  of  right,  in 

afeertainiqg  damages  cn  a  bond  for  the 
payment  of  property  ;  it  depends  on 
cireumftances  proper  for  the  confide- 
ration  of  a  jury — tiendefon  vs.  Stain- 
ton,  .  .  1 19 

6.  Intereft  is  not  to  be  allowed  upon  an 

Unliquidated  account  for  goods  fold  and 
delivered  — South  vs.  Leavy ,  51S 

7.  Nor  in  afumpjit ,  on  a  quantum  meruit 

for  work  and  labor — Murry  vs.  Ware's 
adrr'r.  (in  note  )  *  5*9 

See  Attachments ,  S — Damages ,  1,  2,  3—  ' 
Executor  and  Adminlfrator ,  5 — Mort¬ 
gages ,  2,  3 — Securities,  2, 

INTERFERING  LAND  CLAIMS. 
See  Confining  Titles  to  Land. 

INTERROGATORIES, 

In  an  anfwer  in  the  nature  of  a  crof* 
bill — -See  Anfwer,  J  —  Practice,  o,  id 

JOINDER. 

See  feofalh,  7. 

JOINT  ACTION. 

1 .  If  the  wrii  in  a  joint  aCtion  be  fu  vei 
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f>n  one  defendant  only,  the  plaintiff 
may  enter  a  difcontinuance,  as  to  the 
others,  and  take  judgment  againft  that 
one — Caldwell  and  Bujb  vs.  Price, 

•&.  In  fuch  cale  omitting  to  take  any  fteps 
on  the  rules  againft  a  defendant  not 
Served  with  procefs,  is  a  virtual  dif- 
continuanc  :'  as  to  that  defendant — Ibid, 

3,  A  joint  adlion  of  cfjumyfit  cannot  be 
maintained  by  a  lurviving  promifee, 
and  the  executrix  of  a  deeeafeu  pro- 
mi  fee.  rl  he  rigfr  of  adlion  furvives 
—  Morrijcn  vs  Winn  and  Winn's  ex'x.  480 

4-  Tenants  in  common  may,  in  general, 
fue  feverally  5  but  th^y  cannot,  if  the 
thing  in  demand  be  diffcverable — Ibid,  482. 

1RRP  GULARITJES. 

See  Error,  11 --Rules  in  the  Clerk's  Of- 
fice,  1 . 

ISSUE. 

See  "Jeofails ,  to. 

Diredted  by  the  chancellor — See  Prac¬ 
tice,  1. 

JUDGE. 

See  Courts,  4. 

JUDGMENTS. 

Vv  hen  a  judgment  or  decree  of  our  own 
courts  is  conclufive- — See  Debt.  1 
— Error,  12,  13 — Evidence ,  3,  4— 
PratTice,  13,  1 6  — Roads,  1. 

2.  If  the  judgment  or  decree  of  a  court 
of  a  fider  fta:e,  be  founded  upon  ihe 
apoearance  of  the  defendant,  or  the 
a&t  al  ter  vice  of  procefs  on  his  perfon, 
the  judgment  or  decree  is  conclufive, 
except  10  far  only  as  it  could  be  im¬ 
peached  in  the  courts  of  the  ftate 
where  it  was  given  —Rogers  vs.  Cole¬ 
man, 

a.  Butwhe-e  the  defendant  did  notap. 
pear,  and  had  conftrudiive  notice  only, 

(as  by  attachment  or  publication)  ;he 
judgment  or  decree  is  not  conclufive, 
but  rniy  be  inquired  into  and  im- 
pearhed — Ibid, 

3.  A  decree  or  judgment  of  a  foreign 
country,  may  be  impeached — Ibid , 

See  Bonds,  2  —  Confutation — Courts,  1 
—  Error,  I,  2,  4,  '5,  6,  7,  8,  16  —In. 
tereft,  z,  4 —Rent,  1 — Variance,  j,  3, 

4- 

JURISDICTION, 

1.  UnHng  of  feveral  demahds,in  crderto 
produce  a  lum  of  which  the  diftridl 
courts  had  cognizance,  is  illegal,  and 
will  n-'t  give  that  court  jurifdidtion— - 
Eightfcot  vs.  Payton , 

2.  Amotion  againft  a  fberiff  for  failing  to 
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account  for  fees  put  into  his  hands  to> 
coiledi,  miift  be  made  in  the  diftridt 
or  quarter  feffion  court  of  the  county 
of  which  he  was  ffieriff — Reed  vs. 
Allen,  .  ,  52 

3.  Where  no  application  has  been  made 

to  the  court  below,  to  corredl  errors 
or  irregularities  in  an  execution,  or  an 
indorlemmt  thereon,  this  court  can¬ 
not  entertain  jurifdidtion  to  inquire 
into  them  — Smith  vs.  Carr,  305 

4.  It  teems  the  law  is  the  fame  as  to  eve¬ 

ry  error  or  irregularity  of  the  officers 
of  the  court,  fublequent  to  the  judg¬ 
ment — Ibid,  .  .  305 

5.  It  is  a  general  principle,  that  confent 

cannot  give  jurifdidtion — Brown  vs,. 
Crow's  heirs,  .  448 

Kennedy  vs.  Terrill  and  Dooley ,  493 

6.  It  the  court  once  had  jurildidlion  of  a 

caufe,  and  have  exercifed  it  fo  that 
their  power  is  gone,  confent  can  re- 
ftore  it —Brown  vs.  Crow' s  heirs,  44s 

7.  ihe  diftridb  courts  were  courts  of  li¬ 
mited  jurifdidtion  5  if,  therefore,  from 
the  plaintiff’s  declaiation,  it  appeared 
that  the  court  had  hoc  jurildidlion,  it 
is  a  defedt  not  cured  by  Iapfeof  time, 
ror  the  default  oromiffiph  of  the  de¬ 
fendant,  but  may  be  taker  advantage 
of  whenever  the  caufe  is  before  the 
court — Kennedy  vs.  Terrill  er.d  Doo- 

.  -  49a 

See  County  Courts ,  1 — Mandamus ,  3,  c  — 
Prablice,  27  —  Rent,  8. 

JUR V  AND  JURORS. 

See  Giand  Jury. 

Trial,  or  inquiry  of  damages  by  jury, 
when  necefiaty — See  Attachment, 

9 — Bonds,  2  —  Cor.jliiution — Darr.a.- 
ges,  5  —  Inter eJl ,  1,  3,  4,  5. 

If  the  array  ot  jurors  be  challenged,  and 
fet  ahde,  none  of  the  perfons  on  the 
array  fhould  afterwards  be  permitted 
to  be  on  the  jury  to  try  the  caufe — 
Combs  vs,  Wright .  .  6  a 

See  Error,  7,  17,  18  —  Inquifition,  1,Z: — • 

New  Trials,  i,  2,  q,  jo. 

JUSTICE  OF  THE  PEACE. 

I.  If  a  juftice  of  the  peace,  under  colour 
of  his  office,  iffue  an  illegal  warrant, 
an  adlion  ot  trefpafs  will  lie  a- 
gainft  him — Kennedy  vs.  Terrill  and 
Dooley ,  .  .  493, 

2-  if  the  warrant  be  legal,  but  iffued 
from  malice,  &c.  an  adlion  on  the 
caie  is  the  proper  remedy — Ibid ,  ,  49I 

See  Attachment ,  13— Commitment,  i,2. 
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LAND  WARRANTS. 

If  an  afiignment  on  a  land  warrant  be 
forged,  and  land  fecured  under  it,  the 
proprietor  of  the  warrant  is,  upon  pay¬ 
ing  the  expenles  of  clearing  out  the 
land,  entitled  to  it  againft  the  aftjgnec, 
and  thofc  claiming  under  him,  who 
received  notice  of  the  proprietor’s 
claim  berore  they  completed  their  le¬ 
gal  titles — Cur  tens  and  Coburn  vs. 
Hart,  .  i  37 

See  Surveys ,  6. 

LATENT  EQUITIES. 

See  Contracts,  5,  6,  8, 

LAWS. 

Of  other  ftates — See  States  in  the  Union . 


LENDING 

Of  perfonal  properry  — See  Bailment.  1. 

LIENS, 

On  a  fale  of  land,  if  the  vendor  take 
perfonal  fecurity  for  the  purchase  mo¬ 
ney,  h  hath  no  lien  in  equity  on  the 
land  -  Francis  vs.  Ila-zlerigg's  ex'rs. 

See  Confiding  Titles  to  Land,  2. 


LIMITATIONS. 

I.  To  take  a  cafe  out  of  the  ftaiute  of  li - 
nutations,  an  exprefs  a>.  knondedg- 
meni  of  the  debt,  as  a  debt  due  at 
that  t'rne,  or  an  exprefs  promise  to  pay 
it,  mull  be  proven  to  have  been  made 
within  tne  time  prefcribeu  by  the  fta- 
tute — Bell  vs.  Rowland's  adm'rs. 

&.  In  Inch  a  caiethe  court  may  inftrudl 
the  jury  as  to  the  law,  and  leave  them 
to  determine  the  fail  j  or  taking  the 
whole  evidence  on  the  part  of  the 
plaintiff  as  true,  and  the  faffs  fworn 
to  by  his  vvitnelfes  as  fufficiently 
proved,  and  inftrudl  the  jury  as  to  the 
law  arifing  upon  thofe  fads — Ibid , 

3.  Many  of  the  Engliih  decifions  have 
gone  unwarrantable  lengths  to  evade 
the  ftatute  of  limitations— -Ibid, 

‘4  Under  the  plea  of  ml  debit  to  an  adion 
of  debt  on  a  penal  ftatute,  the  ftatute 
of  .limitations  may  be  given  in  evi¬ 
dence—  Watfon  vs.  Anderfon , 

5,  Creating,  by  will,  a  truft  or  perfonal 
eftate  for  the  payment  of  debts,  will 
not  revive  a  debt  barred  by  the  ftatute 
of  limitations — Campbell's  ex'rs.  vs. 
Sullivan , 

See  Adior.,7. — Infant ,  j — Slaves,  5. 
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LIQUIDATED  DAMAGES, 
In  a  contrad  for  the  purchafe  of  proper¬ 
ty,  the  parties  may  ftipulate  the  da¬ 


mages  t®  be  paid  in  cafe  of  failure, 
and  the  court  and  jury  are  bound  by  the 
damages  thus  a’certained,  though  it 
exceed  legal  imereft  on  the  value  of 
the  proper  y  which  ought  to  have 
been  paid — 'lardevtau  and  Inr.es  vs. 
Smith' s  ex'r.  .  ,  175 

See  ContraSls,  7. 

LOANS. 

Of  perfonal  property — sue  Bailment,  1. 
MANDAMUS, 

1.  A  peremptory  mandamus  awarded  to 

compel  a  circuit  comt  to  reinfta-e  a 
cauie  on  the  iflue  docket,  at  d  proceed 
to  trial  j  they  having  imurojerly  re¬ 
manded  it  to  the  rules — Sanders  vs. 
Ne/fon  Circuit  Court,  .  1 7 

2.  I,  the  uecTion  of  a  court  would  de¬ 
prive  a  party  of  a  right  fecured  bylaw, 
and  there  te  no  other  remedy  provided 
by  law,  a  mandamus  will  lie— •  Barnett 
and liutekefen  vs  Warren  Circuit  Court,  174 

3.  A  manaumus  to  the  regifter  of  the 
land-<  ffice  is  an  original,  not  an  appel¬ 
late  jurildidion  j  therefore  the  court 
of  appeals  cannot  award  it — Morgan 

vs.  the  Regifier ,  .  609 

4'  A  tnanaawus  cannot  be  awarded  by 
the  court  oi  appeal:,  unlefs  it  be  for 
the  revifion  and  correction  of  a  judicial 
deciiion — Ibid,  .  605 

5.  The  court  of  appeals  will  not  iflue  a 
mandamus  in  any  cafe,  as  it  is  an  origi¬ 
nal  proceeding— Daniel  vs.  Warren 
Circuit  Court ,  .  ,  6 1 

MESNE  PROFITS.. 

See  Occupying  Claimants. 

MILITARY  RIGHTS  TO  LAND. 

1.  The  military  fur  veys  confirmed  by  the 

land  law  of  1779,  are  higher  dig¬ 

nity  than  the  fettlements  and  pre¬ 
emptions  granted  by  thofe  laws— 
Hickman  vs.  Boffman,  >  337 

2.  The  iand  law  or  1779,  confirms  fur- 

veys  on  military  warrants  which  were 
not  then  recorded,  provided  they  were 
recorded  in  the  time  limited  by  thofe 
laws — Ibid,  .  ,  359 

3.  Prior  to  the  land  law  of  1779,  no  a£l 

of  aflembly,  nor  ufage  having  the 
force  of  a  law,  either  authorised  or  re. 
quired  entries  to  be  made  on  military 
warrants,  nor  upon  any  other  rights 
exceeding  400  acres — Ibid,  361 

4.  Entries  on  military  warrants  prior  to 

that  date,  were  not  binding  on  the  par¬ 
ty,  nor  011  any  other  perfon— Jbid,  361 
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5,  A  furvey  of  a  military  claim  in  the 
referved  boundary,  muft  conform  to 
the  entry,  or  it  is  not  an  appropriation 

— 'JaJper>  "us-  Quarksy  469 

MILLS. 

See-  Amendment,  2 —  Evidence,  3,  4 — ln- 
quifition ,  1,  2  —  Sheriff,  3.  . 

MINUTES  OF  COURT. 

See  County  Courts ,  6. 

MISPRISION  OF  THE  CLERK. 

See  Error,  I,  2/4,  20,  21,  22. 

MISREPRESENTATION. 

The  vendor  of  property,  is  anfwerable 
for  a  mifrepretentation  of  the  proper¬ 
ty,  whether  it  proceed  from  defign  or 
ignorance — Waters  vs*  Mattingly ,  (in 
note)  .  ,  .51 

Pile  vs.  Shannon,  & c%  ;  55 

MONEY. 

Sec  Paynient,  1 — Rent,  2,  3. 

.MORTGAGES. 

j.  The  intention  of  the  parties,  when 
afcertained,  is  to  govern  in  deciding 
whether  a  contract  be  a  mortgage  or 
a  conditional  lalef — Reed ,vs-  Lansdale,  6 

2,.  When  the  mortgagee  is  ip  nplfcfiiyn, 
the  rule  on  redeeming,  is,, to  charge 
the  profits  of  the  mortgaged  property 
agatnft  principal  and  inter  ell — laid, 

3.  The  mortgagor  fhould,  on  redeeming, 

pay  all  other  4ehf  3  he.  owes  'he  mort. 
gagee,  with  inteyeft. — Ibid,  7 

4,  The  mortgagee  ought  not  to  be  com¬ 
pelled  to  give  up  the  mortgaged  pro¬ 
perty,  before  the  Turn  due  him  is  paid 

or  tendered — Ibid,  .  *  7 

See  Pr alike,  1,  6 — Ufury ,  I, 

MOTIONS. 

Ag.ffnft  a  {her iff  for  money  colledled — 
See  Sheriff,  7,  8 . 

To  diih  lve  inyun&ions — See  Injunc¬ 
tions ,  J ,  3 

1.  If-anotictb;  given  that  a  motion 

will  be  made  on  the  frfl  day  of  a 
term,  and  no  court  be  formed  until 
the'  fecond  day  of  the  term,  the  mo¬ 
tion,  on  that  day,  may.  be  legally  ta¬ 
ken  up  —  The  Commonwealth  vs.  M' 
Clcllsr.d,  .  ,  2.8 

2.  If  a  notice  be  given  that  amotion 

will  be  made  on  a  particular  day  of 
a  term,  the  motion  fhouldi  be  made, 
and  tried,  or  continued,  unlels  pre¬ 
vented  by  unavoidable  accident- 
Ibid ,  .  .  ♦ 


3.  When  a  motion  is  made  to  quafii  an. 

execution  on  account  of  any  irregu. 
larity,  not  appearing  on  the  face  of 
the  proceedings,  but  which  is  to  be 
made  out  by  parol  proof,  a  notice  or  . 
rule  to  (hew  caufe,  ought  to  be  ferved 
or  given  to  the  oppefite  party — Down¬ 
ing  vs -  Brown  and  Barbee ,  ,. 

4.  Vv  hen  property  is  feized  under  the 
.procefs  of  court,  as  the  property  of  a 

defendant,  it  is  not  the  duty  of  the 
court  to  hear  a  (Hanger  who  applies 
by  motion  to  have  the  property  refto- 
red  to  him,  on  bis  alleging  that  the 
property  belonged  to  him,  and  not  to 
the.  defendant. —  Pries  vs.  Shelby  Circuit 
Court,  ’’  .  •  254- 

3.  The  remedy  by  motion,  (hould  be 
encouraged,  when  it  is  as  well  calcu¬ 
lated  to  do  complete  juftice,  as  other 
remedies  J  but  not  farther — Ibid,  255 

6,  A  courtis  not  bound  to  hear  and  de¬ 
termine  a  motion  made  by  a  ftranger 
to  a  iuit-to  let  a  Ode  irregular  proceed¬ 
ings,  although  the  intereft  of  the  ftran¬ 
ger  be  atiebled  by  the  luit  —~lb:d,  2,5? 

See  ARP  cals,  I — Bonds  for  Cojis,  4,-  5— 

Cojls,  3,  4,  5 — County  Court,,  I,  2, 

3,  4,  5 — fuv\[l\ERn,  2 — Notice,  2-— 
Practice ,  25,  26 — Surveyors,  2, 

MUTUAL  PROMISES: 

Where  there  are  mutual  promises,  one 
promife  being  the  confederation  of  the 
other,  each  gives  a  caufe  of  a&ion, 
and  the  plaintiff  need  not  aver  a  per¬ 
formance  on  his  part-— -Hancock  vs. 
Vawter,  .  »  510 

names. 

See  Abatement,  1 — yi0ja^s>  9’ 

NEW  TRIALS. 

1.  It  is  a  general  iole,  that  whatever 
would  be  a  good  came  ot  challenge 
to  a  juror,  if  known  in  time,  will  be 
good  cau  e  for  a  new  trial,  if  not  dif- 
ccvered  until  after  verdict.  But  this 
rule  hath  exceptions — M'Kifiley  vs. 
Smith,  -  •  ‘  _  l67 

z.  If  it  be  di  (coveted  beiore  verdict, 
but  too  late  for  the  party  to  avail  him- 
fel'f  of  it,  he  (hall  have  the  fame  ad¬ 
vantage  frotn  it,  as  it  it  were  diffo- 
vered  aftfer  verdift—  Ibid*  _  • 

3.  The  damages  affefled  by  a  jury,  on  a 
quantum  valebant,  or  quantum  meruit, 
muft  be  flagrantly  exceffive  to  induce 
a  court  .to  grgnt  a  new  trial  for  that 
caufe  alone— Long  vs.  Perry ,  31  ' 
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4,  1/  a  party  have  good  grounds  for  con¬ 
tinuing  a  caufe,  but  go  info  trial,  and 
fail  to  make  the  motion,  this  will  not 
furnilh  a  legal  claim  to  a  new  trial— 
Hatcher  vs,  Reed , 

Walker  vs,  Kendall .  • 

The  neg-igence  of  a  party  under  no 
incapa:it\  .  is  no  came  for  a  new  trial 
—Hatcher  vs.  Retd ,  , 

6.  This  court  will  not  grant  a  new  trial, 
againft  the  opinion  cf  the  infer'or 
court,  on  the  ground  of  the  verdiil  be¬ 
ing  contrary  to  evidence,  uniefs  it  be 
clearly  fo,  and  flagrantly  unjuft  — 
Casky  vs.  'Jurat ary, 

7.  In  an  adtion  fora  tort,  a  verdidt  fhould 
not  befer  afide  for  exceffive  damages, 

‘  uniefs  it  be  flagrantly  outrageous — 
day  lor  vs,  Ciger, 

8.  New  trials  fhould  be  moved  for  on  a 
rule  to  fhow  caule,  or  at  Jeaft  the 
grounds  of  the  motion  explicitly  fta- 
ted  in  writing — Ibid , 

9.  The  affidavit  of  jurors  ought  not  to 
he  received  to  prove  misbehaviour  in 
themfelves,  or  their  fellow  jurors,  as 
a  ground  for  a  new  trial — Ibid , 

30.  When  jurors  have  confented  to  a  ver- 
didf,  a  new  trial  ought  never  to  be 
granted,  on  the  affidavit  of  any  of  them, 
Hating  the  grounds  on  which  any  of 
them  found  their  verdidl — Ibid , 

31  In  a  common  law  fuit,  it  is  prefumed 
there  was  fufficient  caule  for  awarding 
a  new  trial,  uniefs  the  contrary  be 
fcewn — Owens  vs.  Owens , 

12,.  Equity  will  not  decree  a  new  trial 
upon  the  difcovery  of  new  witnefles 
to  a  point  in  iffue  at  the  former  trial— 
Refpafs ,  (&c.  vs.  M'Clanahan , 

See  Equity,  5 — P  rail  ice,  z. 

NIL  DEBIT. 

Plea  of — See  Limitations ,  4, 

NON-RESiDENTS. 

See  Bonds  for  Cojls. 

NONSUIT. 

I,  If  the  plaintiff  luffer  a  nonfuit,  he 
cannot  by  writ  or  error  or  appeal  pro. 
cure  a  reverlal  of  the  judgment  entered 
thereon,  on  account  of  any  erroneous 
opinion  delivered  in  the  progrefs  of 
the  caufe  —  Watjon  vs.  Anderjon , 

z.  If  after  a  jury  be  fworn  in  a  caufe,  a 
nonfuit  be  entered,  it  is  in<>i ifenfable 
that  the  record  thou  Id  fhow  that  the 
plaintiff  was  called— (in  note) 

NOTICE. 

I-  If  certain  to  a  common  intent,  it  is 
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fufficient —BrdiUeyj  &c.  vs,  Jom])- 
kins ,  .  .  i38 

Dorfey  vs.  Beall ,  .  566 

2.  1 1  the  record  ftates  that  notice  of  a  mo¬ 

tion  was  ori/ved  and  filed,  it  muft  be 
prefumed  the  notice  was  legal  and 
fufficient,  until  the  contrary  is  made 
appear — Lynch  vs  Jcbnfott,  372, 

3.  W here  there  is  a  proceeding  againft  an 
individual,  by  which  he  may  be  di¬ 
verted  of  a  right,  notice  is  required  on 
general  principles — Curry  vs.  Jen- 

kir.s ,*  .  _  •  493 

4.  A  verbal  communication  by  a  Gran¬ 

ger,  to  a  purcbaler  before  he  receives 
a  conveyance,  that  A  >.  hath  a  claim 
to  the  land,  is  a  fufficient  notice  to 
charge  the  purchaser  with  A.  B’s  e- 
quity — Coburn  and  Currens  vs.  Hart ,  37 

See  Alignments,  *  7 — Awards,  3,  2 — 
Contrails,  5  —  Injunction,  l — Land 
Warrants ,  1 — Motions ,  1,2,  3 — Occu~ 

Lying  Claimant ,  3,  5 — Set-off,  2,  3— 
Surveys ,  9, 

NOTORIETY. 

I,  Defined — Craig  vs.  Baker ,  28  J 

z.  Notoriety  ought  not  to  be  difpenfed 
wnh  when  put  in  iffue— Crow' s  heirs 
vs.  Hat  red's  heir ,  .  439 

3.  If  not  put  in  iffue  by  the  pleadings, 

it  need  not  be  proved— Ibid,  440 

4.  Circumft.mtial  evidence  of  notoriety, 

is  fufficient — Ibid,  ,  440 

5.  An  improvement  where  a  crop  of  corn 

was  raifed,  is  prefumed  notorious— 
Aloore's  heir  vs.  Green,  .  3X 

6.  An  adluallettlement  is  prefumpd  no¬ 
torious — M'  Mil  ten  vs.  Miller ,  &c.  494 

7.  If  a  tradt  of  land  be  proved  to  be  no¬ 

torious,  it  muft  be  intended  that  the 
boundary  could  be  found,  on  reafona- 
bie  fearch — EJtili,  &c.  vs.  Hart's 
heirs ,  ,  . 

See  Entry,  z,  6,  7,  8,  10,  13,  17,  19, 

28,  33 ;  32,  34 — Evidence,  z — Sur¬ 
veys,  1 1. 

NUDUM  PACTUM. 

See  Slaves,  1, 

NUL  TIEL  RECORD. 

I.  Upon  the  plea  of  nul  del  record,  if  the 
record  be  let  out  imperiedtly  or  parti¬ 
ally,  it  is  fufficient  ir  enough  appears 
to  prove  the  matter  in  difpute.  A 
variance  in  an  immaterial  part,  is  not 
fatal.  A  variance  in  a  material  part, 
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Is  fatal*  and  Hull  be  adjudged  a  failure 
of  record — Walker  vs.  Kind  ally  409 

%.  The  plaintiff  declared  on  a  judgment, 
execution  thereupon,  and  a  return  of 
nulla  bona ,  all  of  which  were  necefia- 
ry  to  make  out  his  title  to  a  recovery  : 
on  the  plea  of  nul  tiel  record ,  a  tran- 
fcript  of  the  record  was  produced, 
which  contained  no  execution  nor  re¬ 
turn,  but  in  every  other  refpect  corref- 
ponded  with  the  declaration  :  this  va¬ 
riance  was  held  fatal —Ibid,  4°9 

3.  The  above  tranfcript  being  certified 
full,  true,  and  complete,  a  copy  of  an 
eyecu  ion  and  return  correfponding 
therewith  in  names,  funs,  &c  can¬ 
not  be  connefled  with  it,  fo  as  to  cure 
the  vaifian ct~—Ibid,  .  409 

OATH.  - 
To  a  jury— -See  Error,  17,  18. 

OBLIGATIONS. 

See  Binds. 

OCCUPYING  CLAIMANT, 

3.  It  is  erroneous  for  the  court  to  fix  the 
value  of  improvements  under  the  oc¬ 
cupying  claimant  law.  Thev  fhould 
haVe  it  a  cer^a  ned  by  commifli oners— 

Hart  vs  Bodley,  &(.  .  IOO 

2,  If  the  evidied  @ccupant  be  In  prflfef- 
fion  of  improvements  not  made  by 
himfelf,  nor  thofe  claiming  under  the 
fame  title,  but  by  another  ;  he  can¬ 
not  recover  pay  for  fuch  improve¬ 
ments,  unlefs  he  fhow  that  the  im¬ 
prover  had  fuch  a  claim  to  the  land 
as  would  have  entitled  hi  m  to  pay  from 

a  fuccetsful  claimant  —  Ibid,  100 

3.  It  fhould  appear  from  the  record, 
that  a  parw  was  prefenr,  or  had  no¬ 
tice  of  the  time  and  place  of  the  meet¬ 
ing  of  the  commiffioners,  under  the 
occupving  claimant  law  ;  or  that  he 
had  1  reafonable  opportunitv  to  con- 

teft  th  repbrt-—  Eftillvs  Willbiie,  &c.  <2,2 
4«  The  commiffioners  under  this  law, 
fhould  fet  down  diftindlly  and  fepa- 
rately,  each  fpecies  of  improvement  , 
— Ibid ,  i  .  529 

5-  At  law,  the  entry  of  the  perfon  who 
hath  title  to  the  pofleffion  of  land, 
and  in  chancery,  notice  of  fuch  title 
to  the  occupant,  are,  in  general,  che 
points  at  which  the  charge  for  rents 
dnd  profits  is  to  commence,  in  cafes 
not  provided  for  by  the  ftatute-— 
■Hart's  heirs  vs.  Baylor,  •  595 

6,  The  meafure  of  compenfatieft  fixed 


by  rommifijoners  for  clearing  land* 
will  not  be  fet  afide  in  this  court,  un¬ 
lefs  it  be  made  appear,  by  exceptions 
taken  in  the  court  below,  to  be  un- 
ju A -Ibid,  .  .599 

7,  The  improvements  themfelves,  made 
before  notice,  are  the  meafure  of  coni- 
penlation,  and  not  the  increafed  value 
of  the  land — Ibid,  .  .  600 

8  Rules  to  be  oblerved  in  fixing  this 
eftimate— Ibid,  ,  .  601 

OFFICE  JUDGMENTS. 

Ought  not,  after  the  third  day  of  the 
fucceeding  term,  to  be  fet  afide  as  a 
matter  of  courfe  ;  but  /hould,  for 
good  caufe  (hewn — M'Gehee  and  Staf¬ 
ford  vs  Voilett ,  .  ,  I47 

See  PraBlce,  21,  22 '—Variance,  I— 

Writ,  2. 

OFFICERS  OF  GOVERNMENT, 

1,  Every  officer  adling  under  the  fanc- 
rion  of  an  oath,  or  in  whom  the  go¬ 
vernment  repofes  a  truft,  ffiall  be  pre¬ 
fumed  to  have  done  his  duty,  until 
the  contrary  be  proved — Hickman  vs, 

,  Bo f man,  •  •  36* 

2.  This  principle  is  equally  applicable 
to  a  proceeding  againft  the  officer, 
and  to  a  proceeding  againft  the  right 
of  an  individual,  derived  through  che 

adt  of  the  officer — Ibid,  i  362 

OPINION, 

See  Rtlesfe,  1. 

ORDER: 

Of  a  judge  out  of  court — See  Courts,  4, 
ORPHAN. 

See  Poor ,  1. 

OYER. 

Unlefs  oyer  be  taken  of  the  bond  or 
writing  declared  on,  it  forms  no  part 
of  the  record,  though  copied  into  it 
by  the  clerk — Raljlon  vs.  Love  and 
Bafs,  .  •  5C4 

Palmer  and  Cafey  vs-  M' Ginnis,  507 

McClelland,  &c.  vs.  Strong,  523 

Jldams  vs.  Bradjhazv,  •  555 

PANEL. 

Of  grand  jurors— See  Clerks ,  10— Sbe- 
riffs,  6. 

PAROL. 

Authority— See  Rent ,  6. 

Contrafts— See  ContraBs,  z— Pleas  and 
Pleadings ,  5. 

Declarations — See  ContraBs,  z— Slaves, 

I. 

Gifts— See  Slaves }  4. 
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PATENT. 

3.  Will  hold  land  againft  a  younger en- 
ty  on  a  treafury  warrant — Greenup 
end  Keene  vs  Kenton  and  Frazier , .  IS 

3.  The  calls  for  courfe  in  two  oppnfite 
lines  in  a  patent,  controled  and  rever- 
fed  by  the  other  calls  therein  contain¬ 
ed,  and  proof  that  the  furvey  was  re¬ 
ally  made  where  the  other  calls  direft 
to — Helm  vs.  Small,  .  369 

See  Appropriation  of  Land,  3,  4 — Ca¬ 
veat,  1  —Eje&ment,  1 — Settlement,  1. 

PAYMENT. 

Where,  and  how  to  be  made,  &c. 

3.  It  is  the  duty  of  a  debtor  of  money* 

to  feek  his  creditor,  and  to  make  pay¬ 
ment  of  his  debt,  wherefeever  he  may 
be  found,  in  the  ffate — Littell  vs. 
Nichols'  s  adm'  rs.  '  ’  «  63 

2,  The  r  fidenceofthe  debtor  is,  in  ge  ¬ 
neral,  the  place  where  property  debts 
are  to  be  dil'charged,  if  the  parties  do 
not  fix  fome  other— Chambers  vs. 
iVinn  (in  note)  .  »  So 

Letcher  as.  Taylor,  .  79 

Grant  vs.  Grojhott,  - 

g,  If  the  property  be  payable  oil  a  parti¬ 
cular  day,  it  is  not  neceffar^  for  the 
plaintiff  in  his  declaration,  to  aver  a 
demand  and  refulalat  the  refidence  of 
the  debtor — Grant  vs.  Grojhon,  85 

Keeton  vs.  Scant  land,  .  149 

4.  If  the  debtor  were  really  ready  and 

willing  to  pay,  he  fhouid  fhow  it  by 
fpecial  plea  —  Grant  vs.  Grcjhon ,  87 

See  Practice,  1 7. 

PENAL  BILLS. 

In  an  action  on  a  penal  bi!l>  the  decla¬ 
ration  fhouid  aliege  that  the  defendant 
did  noc  pay  the  fmaller  1'urn  cn  the 
day  fpecified — Fenwick  vs  Peart,  6 

PERSONAL  PROPERTY. 

See  Damages ,  2— -Slaves,  10  Specific 
perjormanct  oj  Contrails ,  2,  3,  4* 

PLAINTIFF. 

Muft  recover  on  the  ftrength  of  his  own 
title,  without  regard  to  the  weaknete 
of  the  defendant’s — Fatterjon's  devi - 
fees  vs,  Bradford ,  »  103 

See  Equity,  3. 

PLEAS  AND  PLEADINGS, 

See  Declaration-— ‘Demurrer — Nul  liel 

Record. 

Tor  plea  of  nil  debit— ’See  Limitations, 

4. 

3,  A  plea  to  an  attachment  that  a  de¬ 
fendant  did  o.9t  abfcoodj  #c,  of 


the  attached  effe^s  were  not  the  pro¬ 
perty  of  the  defendant,  is  not  good  af¬ 
ter  a  pica  to  the  attion — Meggs  vs. 

Shaffer ,  •  «  65 

2.  No  plea  is  neceiiary  on  a  writ  of  er¬ 
ror  coram  vobis ■  unlefs  an  errot  in 

fact  be  aifigned — La  nf dale  vs  Fincley,  1 54 

3.  When  the  matter  of  a  plea  enue  ed 

by  a  de  enuanf,  is  embraced  by  another 
plea,  an.i  in  better  form,  before  enter¬ 
ed,  the  court  ou;.h’  not  to  receive  it— 
Singleton  vs  Lewis,  . 

4.  Hit  example  or  an  infuffkient  ple^, 

in  covenant  —  Dougherty  vs,  Glenn,  49s 

5.  A  Verbal  agreement  made  by  a  plain¬ 
tiff,  not  to  ufe  a  judgment  according 
to  its  legal  operation,  cannot  be  plead¬ 
ed  in  bar  to  an  add  ion  of  debt  found¬ 
ed  on  that  judgment — Walker  vs, 

Kendall ,  .  •  467 

6.  A  court  ought  not  to  permit  a  plea 
'  to  the  merits  to  be  withdrawn,  for 

the  purpofe  of  receiving  formal  and 
technical  objections — Kennedy  vstci  er- 
rill  and  Dooley,  .  «  49a 

See  Amendment,  3 — Attachment,  l6— 

Debt,  I — Error,  IO  —  Jeofails,  7  — 
Inquifition,  2  —Payments,^  —  Securities, 
l  —  States  in  the  l/nion. 

POLICY  OF  THE  LAW. 

See  Specific  Performance  of  Contrails,  1. 

POOR. 

The  county  court  fhouid  not  bind  out 
a  poor  orphan  apprentice,  without  hav¬ 
ing  firft  lummoned  the  next  friend  of* 
or  perfon  with  whom  the  child  was — « 

Curry  vs.  fen  kins,  »  493 

PRACTICE. 

IN  CHANCE8V. 

See  Anfwer — bills  in  Chancery— Bills 
cf  Review — Cojls — Jnjiv  ilion,  and. 

Specif  c  Performance  orf  Contrails,  for 
the  matters  lelating  to  thote heads, 
j  1.  The  chancellor  may,  from  the  proo. 
in  a  caule,  fix  the  yearly  value  of  a 
Have.  Unleu  he  doubts  on  uch  fub- 
jedt s,  it  is  not  neceffary  to  diredl  an 
ilfue  to  afeertain  the  value— Reed  vs. 
Lanfdale ,  •  •  7 

2.  After  a  verdict  in  a  chancery  caufe, 
which  is  fapportfed  by  the  preors  in 
the  caufe,  it  is  error  to  fet  afide  the 
verdidt,  without  fhowing  of  rerord  a 
futhcienc  caufe  for  do  doing — Owens 

vs.  Owens ,  «■  •  1S4 

3,  It  is  not  error  to  grant  leave  to  one 
defendant  in  afuit  in  chancery  to  take 
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the  depofition  of  another  defendant — 
Rcfyajs  vs,  Morton , 

4,  It  fuch  de.endant  be  incompetent  as 
a  wknefsj  the  objection  fhould  be  made 
to  reading  the  depoiition  on  the  hear¬ 
ing  -  Ibid, 

5,  If  a  party  confent that  a  caufe  ftandon 
the  ifl'ue  docket  for  hearing,  he  can¬ 
not  afterwards  obpfit  that  it  is  heard 
in  lefs  time  than  fix  months  from  the 
filing  of  the  replication  to  the  antwer 
-- Tunjiall  vs.  M'Clelland , 

6,  The  law  has  fixed  no  precife  time 
which  fhould  be  allowed  by  the  court 
for  the  mortgagor  to  redeem  in  5  each 
cafe  muft  depend  upon  its  ov/n  cir- 
cumftarrces — Ibid, 

7.  If  a  replication  be  put  intoan  anfvver, 
any  new  matter  alleged  in  the  anfwer, 
by  way  of  avoidance,  muft  be  proved 

Ibid,  .  . 

8.  A  b i it  cannot  legally  he  taken  for  con¬ 

ferred,  without  the  l'ervice  of  a  copy 
of  the  bill  with  the  proceis — Bradley 
vs  Lamb ,  .  , 

9.  A  defendant  in  chancery  cannot  have 
a  decree  over  againft  another  defen¬ 
dant,  without  a  prayer  for  it  in  his  an¬ 
iwer,  in  the  nature  of  a  crois  bill  at 
leaf'd — Myers  vs,  Baker  and  O-zvjley, 

40,  V herder  tetting  the  caufe  for  hear¬ 
ing,  generally,  lets  it  for  hearing  as  to 
Ipecial  defendants  to  interrogatories. 
Without  a  ipecial  order  for  that  pur- 
po<e,  query — Ibid, 

31.  If  no  replication  be  put  in  by  a  de¬ 
fendant,  to  the  anfvver  of  a  ipecial  de¬ 
fendant  to  his  interrogatories,  the  an¬ 
fwer  muft  be  taken  as  true — Ibid, 

32.  Inf  rrnaiity  in  a  decree  will  not  vi¬ 
tiate — Hat  land' s  heirs  vs.  Eajllar.d, 

33  On  the  hearing  of  a  cault  brought 
to  carry  into  eije 6b  a  decree  of  the  old 
fuoreme  court  for  this  diftrift,  that 
decree  cannot  be  impeach'  d  f  r  irre¬ 
gular.  ty  in  the  fteps  raken  in  the 
cauie — Greenup  vs  Renr.ix, 

34.  In  fuch  iuit  the  defendant  may  him- 
fclf  produce  the  whole  tra.nicript  of 
the  record  of  the  former  cau'.e,  or 
compel  the  complainant  todc  it — Ibid, 

15.  if  he  permit  the  decree  alone  to  be 
read  on  the  hearing,  he  cannot  after¬ 
wards  objetd  to  the  abfence  of  the  bill, 
Zee. — Ibid, 

36.  if  in  fuch  fuit  the  former  decree 
could  be  impeached,  it  muft  be  by  the 
exhibits  and  proof  in  the  former  caufe, 
s,ni  not  by  matter  extfinfic— ‘■Ibid, 


IN  COMMON  LAW  BtffTS. 

17.  It  is  error  to  refufe  to  permit  the  de¬ 
fendant’s  coui.iel  to  open  and  conclude 
a  came  before  the  jury,  on  a  trial 
of  the  iffues  taken  on  the  pleas  of 
payment  and  fet  oft’  — Churchill  vs.  Ro - 

ger  s,  .  ,  184 

18.  rhe  neglefil  of  the  party  to  prepare 
for  trial,  becaufe  he  believed  an  urder 
for  a  change  of  ve~ue  would  remove  a 
caufe,  though  lodged  at  any  time,  is 
no  ground  for  a  continuance — Ship  vs. 

Gale ,  .  .  224 

19.  The  omifiion  to  call  the  defendant, 

or  bail,  if  required  at  all,  when  judg¬ 
ment  was  about  to  be  entered  againft 
them,  was  but  mere  form,  and  the  o- 
milfionto  ftate  it  in  the  record,  is  no 
more — Hubble  vs.  Mullanfhy,  206 

Gano ,  & c.  vs.  Hart,  ..  •  29* 

20  Suiting  slide  the  writ  of  inquiry,  and 
entering  the  plea  of  the  deiendant, 
virtually  fets  afide  the  office  judg¬ 
ment — Adams  vs.  Bradjhavu ,  555 

21.  Taking  3n  office  juogment  againft 

the  appearance  bail,  after  ipecial  bail 
is  entered,  is  not  error,  if  final  judg¬ 
ment  be  not  taken  againft  the  appea¬ 
rance  bail—  Bradley  vs  Steele,  559 

22.  Orders  of  court  which  give  further 

day  to  the  parties,  require  fome  urgent 
reafon  and  iubftantial  cauie,  tojuftiry 
the  court  in  fecting  them  afide,  and 
trying  the  cauie  in  the  abience  or  one 
party  —  Tunjlall  vs,  Barbour,  560 

See  Amendment,  3,  4,  5 — Appearance — 

Bad,  2 — Bonds  for  Ccjls,  4,  5,  7— 

Err  of ,  10,  11,  16 — Executions,  9— - 
Infirudiions — Joint  Adlions,  1,  2 — Li¬ 
mitations,  2 — Niva  Trials,  8,  9,  10 — 

Fleas  and  Pleadings ,  2,  3,  6 — Rules  iis 
the  Clerk's  Office ,  1,  2  —  W'ttnefs,  6, 

IN  THE  COURT  OF  APPEALS/ 

23.  If  a  fuit  be  difmiffed  for  want  of 

profecution,  it  may  be  reinftated  by 
conient,  or  for  good  cauie  fhewn  — 
IVtlJon  vs.  Fleming  and  JcknJon,  253 

24.  Where  to  be  placed  on  the  docket 

in  fuch  cafes  —  Ibid,  ,  253 

25.  The  court  will  hear  a  motion  for  a 

difeharge  of  a  fuperfedeas ,  or  for  addi¬ 
tional  iecurity,  when  the  fecurity  ta¬ 
ken  is  an  improper  or  an  infufficient 
perion — Lynch  vs  Bullitt,  &c  314 

26.  The  manner  of  proceeding  in  fuch 

cafes,  .  .  317 

27.  Ifan  application  fora  fuperfedeas  be 
overruled,  the  tranfeript  of  the  retord 
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muft  remain  with  the  clerk  of  this 
court,  unlei's  the  court  refufe  to  de¬ 
cide  on  the  errors  afiigned,  lor  want  of 
jurifdiaun — Whitney  -vs,  Dodds,  373 

See  Amendment ,  6-— ’Appeals — Alignment 
of  Error  — Bonds  for  Cofis,  6  — Clerks , 

4,  12 — Cojls ,  2,  4— Mandamus— 

Superjedeas — Witnejs ,  5. 

'  PREAMBLE  TO  STATUTES. 

See  Statutes,  2. 

PRE-EMPTION. 

3.  A  pre-emption  for  marking  and  im¬ 
proving  prior  to  I77^>  iuperior 

dignity  to  a  fettlement  and  pre-emp¬ 
tion  granted  to  a  villager  -  Greenup 
and  Keene  <vs.  Kenton  and  Frazier,  14 

Eft  ill,  &c.  -vs.  Hart's  heirs,  575 

a,  A  certificate  trom  a  county  court  for 
a  pre-emption  for  marking  out  land 
prior  to  1778,  is  defective,  ltihould 
(how  thkthe  grantee  had  alio  imprc-v. 
cd  the  land — Greenup  and  Keene  vs, 

Kenton  and  Frazier ,  .  *4 

A  pre-emption  warrant  obtained  by 
°  virtue  of  fuch  defective  certificate, 
will  hold  land  as  i f  it  were  a  trcafury 
warrant — Ibid,  •_  ^  *5 

4.  Apre  tmption  (appendant  toa  fettle¬ 

ment)  entered  theajrdof  May  1780, 
fnould  be  construed  to  adjoin  the  fet- 
tlement,  and  the  two  entries  taken  to¬ 
gether,  unit  is  a  contrary  intention 
clearly  appear — Ibid,  .  J6 

5.  Pre-emption  entries  are.  to  be  com¬ 

pared  with  their  certificates,  to  iee  if 
there  be  a  deviation  therefrom,  which 
will  deftroy  their  dignity  as  pre  e  op¬ 
tions — Patterfon's  de-vifecs  -vs.  Brad¬ 
ford,  -  •  .  108 

6.  If  the  entry  with  the  furveyor  omit 

a  call  contained  in  its  certificate,  it 
cannot  be  lupplied  by  taking  the  cer¬ 
tificate  and  entry  together,  as  is  done 
with  fettlement  claims — Ibid,  108 

7.  But  the  preiumption  is,  that  the  pre- 

emptioner  intended  to  appropriate  the 
fame  land  called  for  in  his  certificate, 
unlefs  a  contrary  intention  be  indict- 
ted — Ibid,  •  • 

M' Milieu  -vs.  Millet ,  .  495 

8.  ff  a  pre  eruption  entry  made  prior  to 

the  time  the  law  authoriled  their  be¬ 
ing  entered  on  any  vacant  land,  were 
to  call  for  other  land  shan  that  defcri- 
bed  in  the  certificate,  the  term  pre¬ 
emption  would  ftill  apply  to  the  land 
described  by  the  certificate— 'IW Mil¬ 
lets -vs,  Miller  9  .  495 


9.  Entries  on  pre- eruption  warrants 
made  after  the  perio.i  tirit  limited  for 
thofe  entries,  but  within  the  time 
which  was  allowed  by  fucce (five laws 
for  that  purpofe,  (bill  retain  their  pre¬ 
ference  as  pre-emptions— Alfreds  -vs. 

Miller,  .  _  •  .  .  193 

xo.  A  pre-emption  entry  which  adjoins 
the  fettlement  to  which  it  is  appen¬ 
dant,  will  take  preference  of  an  elder 
entry  on  a  treaiury  warrant',  aknougn 
there  were  a  lu.iiciency  of  vacant  lana 
to  latisfy  the'pre-emption  warrant,  on 
the  other  fides  of  the  fettlement — 

Ibid,  .  .196 

I  j.  Neither  a  fettlement  nor  pre-emption 
pa.em  can  be  prote&ed  or  fuppocted 
by  the  en.ry  of  the  other-- Craig  and 
Mosby  -vs,  Cogar,  .  383 

See  Certificates  for  Land,  l  — Entry,  3, 

36— Military  Rights  to  Lund,  I. 

PRESUMPTION  OF  LAW, 

See  Officers  of  Government,  1,  2. 

PRISON  FEES. 

See  Execution ,  5. 

.  PROCESS. 

See  Appearance,  1  — Courts,  1 — Error, 
j6  —Return  to  Prcctjs, 

PROFERT, 

An  omiftion  of  proferr,  is  not  cured  by 
the  ftacutes  of  jeofails,  if  the  jud  - 
ment  be  by  defau't,  and  without  an 
inquiry  of  damages — Scott  -vs.  Curd,  64 

PROMISES. 

See  Mutual  Promfes,  1 — Sla  ves,  1. 

PROPERTY. 

Contracts  for  propen  *  —  See  Demand, 

3,  4,  5,  6,  1— Payments,  2,  3,  4. 

PURCHASER, 

See  Notice ,  4. 


RATIFICATION. 

Of  contrails —See  Contracts,  10  — 
Fraud,  2. 

RECORD. 

See  Corporation ,  I,  2  —County  Courts,  S 
—  Evidence ,  7 — Nul  Lid  Record. 

What  iocs,  or  does  not  form  part  of  the 
record— Sec  Gyer— Rules  in  the  Clerk's 
Office,  3 — Securities,  4. 

What  ought  to,  or  need  not  appear  of 
record  — "ec  Difmifjion,  1— Evidence, 
I  —Inquifition,  1 —  New  Duals,  i  i  — 
Pratt  ice,  2 

REGISTRY; 

See  Appropriation  of  Land ,  2, 
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RELEASE, 

To  a  witnefs — See  JVitnefs ,  6. 

Of  errors  at  Jaw — See  lnjunflion ,  3. 

A  better  title  to  land  cannot  be  defeat¬ 
ed,  releafed,  or  extinguhhed,  by  a 
miftake  of  opinion,  a  conieflion  of 
law,  nor  the  expreffion  of  an  inten¬ 
tion  by  the  holder,  not  to  profecute 
it,  although  that  declaration  were 
made  to  a  third  perion,  who  was  then 
in  treaty  for  the  conflicting  tide— 
Craig  vs.  Baker ,  , 

RENT. 

1.  A  fieri  facias  cannot  ifiue  for  rent, 
unlels  a  judgment  has  been  previoufly 
rendered — Reftor  and  Clarke  vs.  Gale , 

2.  An  officer  diftraining  for  rent,  is  au- 
thoriled  to  take  bond  and  fecurity  for 
the  payment  of  the  rent,  in  cafes  only 
where  the  refervation  of  rent  was  in 
money  or  tobacco — Ibid, 

3.  It  ftiould,  therefore,  appear  from  the 
bond  or  record,  that  the  rent  was  re- 
ferved  in  money  or  tobacco — Ibid, 

4.  Diftrefs  for  rent  cannot  be  made  on 

the  day  when  the  rent  becomes  due— 
Gano ,  vs.  Hart , 

5.  But  an  authority  given  on  that  day, 
to  make  diftrefs  generally,  is  good  — 

Ibid,, 

6.  An  authority  by  parol  to  make  diftrefs 
for  rent,  is  good  — Ibid, 

•r,  The  warrant  of  dift.eis,  makes  no 
part  of  the  re~ord  of  the  proceedings 
in  court ~>Ibid, 

3,  The  circuit  court  of  the  county  in 
which  the  demited  premiies  lie,  01  to 
which  the  officer  taking  the  bond, 
more  efpecially  belongs,  has  jutildic- 
tion  to  enter  judgment  cn  luch  bond 
—  Ibid ,  i 

g.  A  bond  given  to  fave  property  from 
diftrefs  for  rent,  is  as  good  as  if  given 
to  releaffi  it  after  diftrefs — Ibid , 

See  Occupying  Claimants ,  5. 

REPLEVIN,  ACTION  OF. 

See  Fee- Bills,  1. 

REPLEVY  BONDS. 

In  cafes  of  dift-'efs  for  rent — -See  Rent. 

2.  A  replevy  bond  given  by  one  defen¬ 
dant,  on  an  execution  againft  two,  is 
erroneous—  Skinner,  &c.  vs.  Ribmfon, 

a.  An  erroneous  replevy  b<  nd  may  be 
quafhed  on  the  motion  of  the  plain- 
riff,  although  he  hath  made  part  of 
the  money,  by  executions  iffued  on 
luch  bond— Ibid,  , 


3,  On  fetting  afide  fuch  bond,  the  court 

ought  not  to  fet  afide  the  Tales  made 
under  fuch  executions  —Ibid,  4 

4.  One  of  ieveral  defendants  in  an  exe¬ 

cution,  may  replevy — Edwards  vs. 
Green%i;  ell,  ,  .  18$ 

5-  If  a  replevy  bond  be  erroneously  ta¬ 
ken,  it  is  not  a  ground  for  quafhing 
an  execution  iffued  thereon,  while  the 
bond  remains  in  force — Blackburn  vs. 

Bilbo ,  (Sc.  .  .  51& 

6,  A  motion  to  quafh  a  replevy  bond, 
cannot  be  made  luofequentto  thefirft 
court  after  iffuing  the  ffift  execution 
on  the  replevy  bond  —  Ibid,  518 

Lynch  vs.  Buck  and  Brander,  37a 

See  Clerks,  n — Damages ,  7 — Error, 
writ  of.  Coram  Vobis.  1,  2 — Execu . 
t ion ,  7 — Securities,  3 — Super fedeas,  1. 

REPLICATION. 

In  chancery — See  PraElice,  5,  7,  xi. 

REPUGNANCE. 

Its  an  inftrument  of  writing,  defined— 
Bofworth  vs.  Maxwell,  «  217 

RESIDENCE. 

The  refidence  of  the  creditor,  in  a  mo¬ 
ney  contract,  authoiifes  holding  the 
defendant  to  bail  in  that  county— Lit- 
tell  vs.  Nicholls's  adm'rs.  .  66 

See  Attachments ,  10 — Demand ,  1,  3,  4, 

5— Payment ,  1,  2. 

RETURN  TO  PROCESS. 

It  is  the  return  of  the  fheriff  to  a  writ, 
which  authorifes  the  plaintiff  to  pro¬ 
ceed  to  judgment  againft  the  delen. 
dart  5  collateral  or  preemptive  evi¬ 
dence,  will  not  do — Trigg  vs.  Shields ,  170 
Littell and  Lane  vs  CaJJady,  &c.  227 

See  Amendment ,  a—  Appearance,  1— ‘At¬ 
tachment,  1,  2, — Bail  Bonds,  2  -  Jeo~ 
fails,  i — Joint  AElior.s ,  1,  z—Pracm 
tice ,  8 — Sheriff,  I,  9. 

REVIEW. 

See  Bills  of  Review. 

ROADS. 

On  the  trial  of  an  indictment  for  an  of¬ 
fence  relating  to  a  public  road,  the  le¬ 
gality  or  regularity  of  the  order  of  the 
county  court  eftabliftnng  the  road, 
cannot  be  inquired  into  j  but  it  is 
final  and  conclufive  until  fet  afide  or 
reverfed  by  the  court  of  appeals— 

The  Commonwealth ,  by  Davis ,  vs. 

Ditto,  .  442 

RULES  IN  THE  CLERK’S  OFFICE. 

x.'  U regularities  in  the  rules  in  the 
'clerk’s  office,  In  fetting  a  capfe  for 
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hearing  or  trial,  ought  to  be  corre&ed 
by  application  to  that  court.  If  fuch 
application  be  not  made  to  that  court, 
it  is  too  late  to  apply  to  this  couit  ior 
redrefs. *— Brijcoe  vs.  Troutman,  3°4 

Reading  vs.  Medcalf,  .  535 

Bradley  vs.  Steele ,  .  559 

2.  In  taking  rules  againft  feveral  de¬ 
fendants,  and  their  bail,  or  the  fheriff, 
it  is  not  neceffary  to  defignate  for  which 
defendant  the  bail  or  fheriff  is  liable 

— -M'CUlland,  &c.  vs.  Strong,  524 

3.  Itfeems  that  the  order  of  court  fix¬ 

ing  the  rule  days,  does  not  form  a 
part  of  the  record  of  a  caufe,  unlefs 
made  fo  by  bill  of  exceptions— Brad¬ 
ley  vs  Steele ,  '  .  559 

See  Erro 1 1  —Joint  AB’tons,  1,  2— 
Mandamus  I. 

SALES. 

Under  an  execution  on  an  erroneous  re¬ 
plevy  bond— See  Replevy  Bond ,  2,  3. 


SECURITIES. 

For  cofts— See  Bonds f.r  Ccfis. 

Of  fheriffs — See  Sheriffs ,  2. 

In  cates  of  fuperfedeas  —  See  PraBict, 

25,  26 — Sufetjedeas ,  I,  2. 

#.  On  a  motion  by  a  fecuriry,  sga'rft 
his  principal  or  co  fecu’-ity,  iuch  de¬ 
fence  (houhi  be  permitted,  as  the  par¬ 
ty  could  have  made  in  a  Cu it  at  com¬ 
mon  law,  on  fuch  demand —  Tenr.ell 
vs.  Dozier ,  .  -  47 

2,  In  judgments  under  the  a£I  of  af- 
fembly  giving  (erurities  a  fummary 
remedy  againft  their  principals,  the 
law  dr  es  nut  authorife  a  judgment  for 
intereft  accruing  fubfequent  to  the 
pavment  oft  he  money  by  the  fecuri- 
tv — Reading  vs  Holton ,  .  63 

Dot Jey  vs.  Beall,  •  5^6 

3  A  fecuriry  in  a  replevy  bond,  is  en¬ 
titled  to  th;s  remedv  againft  his  prin¬ 
cipal — Dor  jey  vs  Beall,  .  565 

4'»  The  recor  1  of  the  fuit  in  which  a 
fecuriry  is  compelled  to  pav  money  lor 
his  principal,  makes  no  part  of  the 
record  of  the  motion  of  the  feeurity 
againft  his  principal,  unlefs  made  fo 
by  bill  of  exceptions —Derfey  vs, 

Beall ,  .  .  566 

See  Clerks,  12  —Liens,  1 — PraBice ,  25, 
2.6—Superfedeas,  1,  2. 


*  In  the  cafe  of  Craig  vs.  Brock ,  Jpring 
term  1805,  it  nvas  decided  that  irregularities  in 
the  rules  taken  after  the  appearance  of  the  de¬ 
fendant,  were  cured  by  executing  the  writ 
inquiry.  _  _ 


SET-OFF. 

1.  The  demand  fet-off,  mu  ft  have  been 
a  mutual  fubfifting  debt,  at  the  rime 
the  aftion  was  brought — Hawthorn 

vs.  Roberts,  &c.  •  7° 

2.  A  notice  of  fet-off  may  be  given 

when  the  proper  plea  is  entered  in 
court—  Morrijon's  ex'r.  vs.  Hart,  15© 

3.  It  muft  be  certai n—Ibid,  «  *5° 

4.  An  unliquidated  demand  cannot  be 

fet-off  —  Ibid,  .  .150 

5.  A  demand  due  by  an  inteftate,  can¬ 

not  be  pleaded  as  a  fet-off  to  a  bond 
given  to  the  adrn’r. — Burton,  &c.  vs, 
Chinn's  adm'r .  2  £2 

SETTLEMENT. 

For  fettlement  rights  under  the  laws 
of  Kentucky-  See  Settlers. 

j.  Neither  a  fettlement  nor  pre-emption 
patent  can  be  protected  or  fupported 
by  the  entry  of  the  other— -Craig  and 
Mosby  vs.Cogar,  .  3^3 

2.  The  certificate  from  the  commiflion- 
ers,  and  entry  with  the  furveyor,  of 
fettlement  rights,  fhould  be  taken  to¬ 
gether  in  conftruing  the  entry — Ibid ,  385 

See  Certificates ,  1 — Entry,  3,  36 — Mili¬ 
tary  Rights  to  Land,  1—  Notoriety,  6-* 
Pre-emj.tion ,  1,  4,  6. 

SETTLERS. 

1.  The  right  of  a  fettler  under  the  a£ls 
of  1797  and  1798,  takes  date  from 
the  commencement  of  the  fervices  re¬ 
quired  by  th.de  a<fts  for  procuring  a 
certificate  ;  and  will  hold  againft  a 
patent  (founded  on  an  erroneous  fur- 
vev)  ifiued  before  the  date  of  the  fet- 
tler’s  certificate, provided  it  be  younger 
than  his  improvement  —  Jafper,  &c, 

vs.  E^uarles,  .  •  4^4 

2.  i  he  law  did  not  require  the  com- 
mifiioners’  certificate  for  thefe  claims 
to  ftateany  thing  relating  to  theright, 
but  the  quantity  and  boundary  del'cri- 

bed  hv  the  claimant—  Ibid,  46$ 

See  Specific  Performance  of  ContraBs,  I. 
SHERIFF. 

1.  It  is  in  the  difcretion  of  the  court  to 

fine,  or  not  to  fine  a  fheriff  for  not  re¬ 
turning  an  execution — McClelland  vs. 
Hobbs ,  .  •  » 

2.  The  law  does  not  authorife  a  judg¬ 
ment  on  motion  againft  a  fheriff  and 
his  fecurities,  for  money  colle&ed  by 
fuch  fheriff"  on  an  execution  in  favor 
of  a  private  individual — McClelland 

vs.  the  Governor,  i  20 

3.  A  deputy  fheriff  may  execute  a  writof 
adqited  damnum— Gay  vs.  Caldwell,  64 
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4.  It  is  the  duty  of  a  fherifF  to  fell  pro¬ 

perty  under  an  execution  to  the  high- 
eft  bidder  who  will  pay  the  money  bid  : 
and  he  ought  not  to  part  with  •'he  pro¬ 
perty,  until  the  money  is  paid — Dow¬ 
ning  vs.  Brown  and  Barbee ,  18 1 

5.  If  the  higheft  bidder  will  not  pay  the 

money,  the  fheriff fhould  let  up  the 
p-operi:y  and  fell  it  again-  Ibid,  180 

6.  It  is  the  duty  of  the  fhenff  to  return 
to  court  a  pan*l  of  rhe  g<-  na  jurors  — 

Titie  Commonweal' b  vs.  Barry ,  234 

7-  A  motion  againft  a  fheriff  for  failing 
to  pay  money  collected  by  execution, 
muft  he  made  to  the  court  next  fuc- 
ceeding  th^  return  of  the  execution — 
Brgi'-yvs.  Prather's  adm'r,  2.94 

8«  I  the  motion  be  not  made  at  the  next 
fucceed"  ,g  term,  the  remedy  bv  mo¬ 
tion  is  loft,  and  the  party  muft  refort 
to  his  aftiort — Ibid,  .  294 

<9,  If  alheriff  colleft  money  by  execu¬ 
tion,  and  fail  to  return  the  truth  of  the 
cafe,  it  g'ves  a  right  of  aflion  againft 
the  fheriff  to  the  plaintiff,  but  rot  to 
the  defendant  in  the  execution — Mor~ 
row.  Csfc.  vs,  the  Governor,  for  M' - 
Kinney,  .  .  490 

10  In  an  aflion  on  a  fheriff  bond  for 
failing  to  pa»  money  collefted  bv  ex¬ 
ecution  :  whether  it  be  necefTary  to 
aver  that  the  money  was  received  up¬ 
on,  or  before  the  return  da>  oftbe  ex- 
ecu  ion  ;  or  whether  prefer!  fhould  be 
made  of  the  execution,  query —Ibid,  490 

3 1  If  a  fheriff  tail  to  take  bail,  when  he 
is  required  fo  to  do,  the  law  makes 
hum  liable  to  the  judgment  of  the 
plaintiff  jointly  with  the  defendant-— 
M'Clelland  vs  Strong ,  .  324 

£ee  Amendment ,  2  — Bail ,  j — Bail  Bonds , 

3,  2 — County  Courts,  1,  2,  3,  4,  <; — 

Fee  Bills,  1 — yurifdiBion,  2 — Return 
to  Frocejs ,  1  —  Rules  in  the  Clerk's  Office, 

2  —  Slaves ,  8,  9,  10. 

SIMILITER; 

Omitting  to  emer  it,  is  informal,  rot  e r- 
roneous-- Morri fan's  ex'rs.  vs.  Hart ,  I50 
Adams  vs,  Bradfoaw,  .  556 

SINGLE  BILL. 

See  Inter  efi,  1,  4. 

SLANDER. 

3.  To  call  a  man  cc  a  damned  rogue,"  is 
not  a£>cionable--C^/fi'iroe//  vs.  Abbey ,  529 

2.  Neither  is  a  charge  of  u  embezzling 

my  goods,"  aflionable-- Ibid,  530 

3.  The  innuendo  {lands  in  the  place  of 
aforefaid,  and  cannot  properly  be  ufed 


to  extend  the  meaning  of  words  beyond 
their  own  import,  nor  to  make  that 
certain,  which  was  before  uncertain — 

Ibid,  ,  .  C30 

SLAVES. 

1  No  declaration  nor  promife  made  to  a 
flave,  or  for  his  benefit,  can  be  enfor¬ 
ced  by  a  court  of  law  or  equity- 

vs.  Jfeph,  .  .  51 

2  A  purchafer  by  writing  contradled 

with  the  feller  to  emancipate  t  he  flave 
fold,  at  a  certain  period  :  this  contract 
does  not  amount  to  an  emancipation, 
nor  authurile  the  negro  to  iue  at  com¬ 
mon  law  for  his  freedom-- vs. 
Thompjon,  (in  rote)  .  52 

3.  But  at  the  fait  of  the  feller,  equity 
will  fpecifieally  enforce  this  contrail, 
and  emancipate  the  negro,  and  give 
damages  for  his  detention-- Tkxunffion 

vs.  Wilma t ,  (in  note)  .  £2 

4.  After  the  operation  of  the  a£l  of  Vir¬ 

ginia  of  1758,  and  before  the  opera¬ 
tion  of  the  ail  of  1785,  parol  gifts  of 
flaves  were  void,  as  between  donor  and. 
donee,  as  well  as  againft  creditors  and 
purchafers--<T7i/7?/  vs.  Brockman ,  331 

5.  Former  pofleffion  of  flaves,  though  £ 
continued  lung  enough  to  Drotedl  the 
holder  againft  an  ailion,  cannot  veil 

a  right  fo  as  to  enable  fuch  holder, 
when  deprived  cf  the  property,  to 
maintain  an  ailion  thereupon-  Ibid,  333 

6.  A  Tale  by  an  executor,  of  a  Have  of 
the  teftater,  transfers  a  good  title  to 

the  purchafer--67<2ff2/'i  VSm  Beaty,  337 

7.  If  the  fituation  of  the  eftate  did  not 

juftify  the  fale,  the  heirs  muft  refort 
to  the  executor  ;  he  cannot  purfue 
the  flaves  into  the  hands  of  the  pur¬ 
chafer  -Ibid,  •  *  34° 

8.  By  the  laws  of  Virginia,  relative  to 

the  fales  of  flaves  by  execution,  &c. 
it  is  not  necefTary  for  the  fheriff,  in 
his  return,  to  name  the  flaves,  unlels 
they  were  fold  by  him --Dailey  vs. 
Palmer ,  .  .  5°  7 

9  This  requisition  was  directory  to  the 
officer,  fur  the  benefit  of  the  purcha¬ 
fer  :  its  omiffion  ought  not  to  preju¬ 
dice  the  plaintiff,  nor  benefit  the  de 
fendant-  Ibid,  .  .  5°^ 

10.  It  is  not  necefTary  that  the  fheriff 

fhould  fell  the  perfonal  eftate,  fubjeft 
to  execution,  before  he  levies  it  on 
flaves-  Ibid,  .  ■  5°^ 

11.  In  a  fuit  for  the  divifion  of  flaves, 
the  court,  upon  a  proper  cafe  made 

•  our,  may  order  the  fheriff  to  take  the 
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flaves  into  his  pofleflion,  and  hire 
them  out — Jackfon  vs.  Matey,  586 

12.  l'he  court  may  decree  a  fale  of  the 
flaves,  if  they  cannot  be  dividedin 
kind — Ibid,  .  582 

See  Frauds,  3 — Practice,  I — Specific 
Performance  of  Contrails,  2. 

SPECIFIC  PERFORMANCE  OF  CON¬ 
TRACTS. 

1.  If  a  contract  be  againft  the  policy  of 
the  law,  equity  will  not  carry  it  into 
fpecific  effed — M' Her  mid  vs.  M'~ 

Ca ft  land,  .  .  1 8 

2.  Nor  will  it  decree  the  fpecific  per¬ 

formance  of  a  contrad  relating  to  per- 
fonal  chattels,  or  to  flaves  :  but  this 
rule  hath  exceptions — Caldivell  vs. 
Myers  and  •wife,  .  5  S  3 

3.  The  chancellor  exercifes  a  difcre- 

tion,  in  decreeing  fpecific  perform¬ 
ance — Ibid,  .  •  553 

4.  Equity  will  not  purfue  a  perfonal 

thing,  into  the  hands  ofa  fecond  ven¬ 
dee,  in  favor  ofthefirft  vendee  ;  but 
will  leave  the  party  to  his  remedy  at 
law — Ibid,  .  •  553 

5.  Equity  will  not  carry  a  contrad  into 
fpecific  execution,  if  it  be  obtained 
under  unfair  advantages  or  circum- 
ftances  of  hardship,  not  amounting  to 
legal  durefs — Edwards  vs.  Handley,  603 

6.  Equity  will  not  compel  a  party  to 

receive  a  conveyance  in  lieu  ot  dama¬ 
ges,  though  there  were  no  other  ob- 
jedion,  if  the  complainant  cannot 
fhovv  a  clear  title — Ibid ,  .  608 

7.  A  bill  in  chancery  will  not  lie  to 

compel  the  fpecific  performance  of  an 
award,  for  tire  payment  of  a  fum  of 
money — Turpin  vs,  Banton ,  3T2 

8.  Whether  it  will  lie  to  compel  the 

fpecific  performance  of  any  award, 
without  an  txprefs  promife  after  it  is 
made  to  abide  by  it,  query -M'Cul- 
lough  vs.  Myers's  ex'rs ,  .  1 97 

See  ContraEls,  3,  4 — Fraud,  I — Slaves, 

2>  3' 

STATES  IN  THE  UNION. 


2.  The  recital  in  the  preamble  of  a 
ftatute,  does  not  limit  the  general 
words  of  the  enading  claule,  to  the 
cafes  recited  in  the  preamble — Gaunt 
vs.  Brockman,  ,  337 

STATUTES  COMMENTED  ON,  OR 
EXPOUNDED. 

1748. 

Old  body  of  Virginia  Laws,  ch,  3,  fee, 

29,  p,  165 — Authorifing  executors  or 
adminiftrators  to  fell  flaves  in  certain 
cafes,  ,  .  337 

Old  body  of  V.  L.  ch.  10,  fee.  1,  p,  202 
—  Regulating  diftrefs  forrent,  78 

Old  body  of  V.  L.  ch.  14,  fee.  6,  p.  220 
—  Requiring  furveys  to  be  recorded  in 
a  particular  time,  .  360 

1758; 

Old  body  of  V,  L.  ch  i,§l,p.  353 — 

— Parol  gifts  of  flaves  void,  331 

1764. 

Old  body  of  V.  L.  ch.  6,  fee.  7,  p.  448 
—  The  names  of  flaves  fold  by  exe¬ 
cution,  to  be  returned  by  the  fheriff,  508 

1  Sefs.  1792. 

Ch.  30,  fee.  1,  p.  39  —  Fixing  the  rate 
in  money,  of  fees  payable  in  tobacco,  96 

2  Sefs.  1792. 

Ch.22,p.  24 — Subjeding  real  eftate  to 
the  payment  of  debts,  .  19 


3  79  3- 

Ch.  I,  fee.  2,  p-  5 — Grand  jurors  not 
liable  to  luit  for  a  prefentment, 
ch,  38,  fee.  3 — Authoriling  the  coun¬ 
ty  courts  to  bind  out  poor  children, 
apprentices,  * 


556 

493 


1795* 

Ch.  7,  fee.  8,  p.  23 — Concerning  the 
jurifdidion  of  the  diftrid  courts,  3,  492 
Ch.  I,  fee.  23,  p.  23 — Concerning  the 
return  day  of  writs,  .  8 

Ch.  9,  p  47 — Concerning  arbitrations,  323 
Ch.  1 1,  p.  49 — Concerning  baftardy,  290, 479 
Ch.49,  P-  79 — Granting  relief  to  fet- 
tlers,  ,  ;  465 


Judgments  of — See  Judgments ,  j,  2. 

The  ftatutes  and  laws  of  a  lifter  ftate, 
cannot  be  judicially  noticed  by  our 
courts,  unlefs  pleaded— Beauchamp 
vs.  Mu  ad,  .  .  165 

STATUTES. 

O ifences  againft — See  Inditt merit,  t. 

I.  Rules  for  the  conftrudion  of  fta- 
tutes—  Galloway's  heirs  vs,  Webb,  323 

'  4 


1796  7. 

Concerning  civil  proceedings,  p.  19, 
fee.  8  —  Non-refuents  to  give  bonds 
forcofts,  .  172,  3ro,  540 

Concerning  civil  proceedings,  p.  20, 
fee.  11 — Requiring  the  flieriff  to 
take  bail,  &c.  183,  501,  505,  322 

Concerning  civil  proceedings,  p.  21, 
fee.  12 — Office  judgments,  when  to 
be  let  2fide,  „  147,  jyj 

O 
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Concerning  civil  proceedings,  p.  22, 
fee.  16 —Authorifing  an  attachment 
on  a  return  of  not  found,  <,  44,  46 

Concerning  civil  proceedings,  p.  24, 
fee.  26 — Office  judgments,  when 
final,  ,  •  147?  17  i 

Concerning  civi1  proceedings,  p.  24,  fee. 

28,  &  aCt  of  1799,  ch.  28,  p.58,  fee. 

7 — Of  jeofails  2,  8,  9,  10,  44,  64, 

79,. 80,  93,  121,  150,  183,  225,  294, 
304,407,555. 

Eftabliihing  courts  of  quarter  feffions, 
fee.  3,  p.  28  —  Grand  jurors  not  liable 
to  fuit  for  a  prefentment,  55^ 

Eftabliihing  courts  of  quarter  feffions, 
fee.  7,  p  28 — Authorifing  a  defen¬ 
dant  to  be  held  to  bail  where  the  caufe 
of  a£li9ii  accrues,  .  66 

Eftabliihing  courts  of  quarter  feffions, 
fee  9,  p.  29 — Relating  to  fets- 
eff,  .  7°>  i5.°>  2,52 

Eftabliihing  courts  of  quarter  feffions, 
fee.  10,  p,  29  —  Authorifing  the  itlu- 
ing  a  capias  to  another  county,  69 

Concerning  joint  rights,  See,  fee  2,  p, 

35  —  Faking  away  the  right  oflurvi- 
vorlhip,  .  •  480 

Concerning  proceedings  in  chancery,  fee. 

9,  p.  48  —  Authorifing  a  defendant  to 
file  interrogatories,  and  make  new 
parties,  .  .  547 

Concerning  proceedings  in  chancery,  ftc. 

34,  d.  51-— The  time  allowed  for  ta¬ 
king  depofitions  after  replication,  305,  5 T9 
Concerning  executions,  fee.  20,  p,  58  — 
Taking  flaves  in  execution,  507 

Concerning  execution5,  fee.  32,  p.  62 
—•The  difehatge  of  a  debtor  out  of  pri- 
fon,  the  jailer’s  fees  not  being  paid,  123 
Concerning  executions,  fee.  34,  p.  62  — 

The  return  of  executions,  2 

Concerning  executions,  fee.  35,  p.  63- 
Motions  againft  a  fheriff'  for  failing  to 
pay  money  collected,  20,  294 

Eftabliihing  the  court  of  appeals,  fee, 

13,  p,  70 — Giving  bonds  on  appeals 
and  writs  of  error,  149,  314 

Eftabliihing  the.  court  of  appeals,  fee. 

13,  p.  70 — Remanding  a  caufe  to  the 
inferior  court,  .  .  447 

Eftabliihing  the  court  of  appeals,  fee. 

13,  p.  71 — Limitation  of  writs  of  er¬ 
ror,  .  .  366 

Concerning  flieriffs,  fee.  10,  p.  117  — 
Reftraining  the  fheriff  from  taking 
certain  bonds,  .  502 

Concerning  fixe  riffs,  fee.  1 3.  14,  p.  117? 

1 18  —  Requiring  the  fheriff  to  collet 
the  county  levy,  .  185 


Concerning  flieriffs,  fee.  29,  p.  120- 
Motions  againft  the  Iheriff"  for  failing 
to  account  for  fees,  &c.  .  $0 

Proceedings  againft  ablconding  debtors, 
by  attachment,  fee.  5,  p.  124,  65,  94, 

[95,  l6o>  34a 

Concerning  grand  juries,  &c.  fee.  11,  p. 

129,  fee.  23,  p  130 — The  fheriff  to 
fummon  and  return  a  grand  jury,  234,  244 
Concerning  grand  juries,  &c.  fee.  46,  p. 

133 — Limiting  the  time  in  which  fuits 
on  penal  a£ts  are  to  be  brought,  JOI 

Concerning  occupying  claimants,  p. 

143,  #  .  .  528 

Concerning  guardians,  &c.  p.  145,  fee.  1 
—  Authorifing  guardians  to  arbitrate 
the  land  dtfputes  of  their  wards,  323 

Concerning  county  levies,  fee,  4,  p.  152 
— Authorifing  motions  againft  the 
fheriff  or  colie&or,  for  failing  to  pay 
it,  184 

Concerning  public  roads,  p.  157,  442 

Concerning  wills,  &c.  fee,  3,  p.  162- 
Revocation  of  wills,  .  119 

Granting  relief  to  fettlers,  p,  184,  18,  461 

Concerning  mill-dams,  &c.  p*  196  258 

1  Sess.  1798. 

Ch  4,  fee.  18,  p,  17 — Amount  of  fub- 
feriptions  to  build  the  penitentiary 
houfe,  may  be  recovered  in  a  fummary 
way,  .  »  5 

Ch  7,  p,  29— When  perfons  abfent 
fhall  be  prefumed  dead,  s  479 

Ch.  ia,  p.  37 — Giving  fecurities  a  fum¬ 
mary  remedy,  47,63,  564 

Ch.  25,  p.  57 — Concerning  awards,  46,  169 

[3i8>  388,  540 

Ch.  27,  p.  60 — Concerning  the  affign- 
-  ment  of  bonds,  &c.  9,  76,  16a,  218,  561 
Ch.  39,  p.  75  —  Againft  ufury,  81,  175 
Ch.  46,  p.  84 — Amending  the  law  of 
1796 -7,  granting  relief  to  lettlers,  18,  461 

1799.  .  .  , 

Ch  17,  fee.  2,  p.  41 — Prefcnbmg  the 
mode  of  calculating  intereft  on  fingle 
bills,  .  .  2,  44,  9© 

Ch.  21,  fee.  1,  p.  46 — A  copy  of  the  bill 
in  chancery  to  be  ferved  on  the  de¬ 
fendant,  .  .  527 

Ch.  21,  fee-  3,  p-  47— No  injunction  to 
be  granted  without  a  releafe  of  errors,  527 
Ch.  21,  fee.  3,  p.  47— Giving  10  per 
cent  damages  on  the  diffolution  of  an 
injunction,  .  .  204 

Ch.  28,  fee.  7,  p.  58—  Of  jeofails ,  295 

SeealfqaCt  of  1796-7,  of  jeofails. 

Ch.  40,  p.  100  —Giving  the  right  to  re¬ 
plevy,  »  4,  307,  516 
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1800. 

Ch.  10,  pi  22— ^Concerning  alimony,  154 

Ch.  24,  fee.  3,  p-  36— The  appellant 
muft  lodge  a  tranlcript  of  the  record  in 
a  given  time,  •  *97>  604 

Ch,  73,  fee.  4,  p.  1 18— Authoring  by- 
ftanders  to  fign  a  bill  of  exceptions,  480 

1802. 

Ch.  1,  fee.  29,  p.  20— General  court  to 
{land  adjourned,  &c,  if  the  judges  do 
not  attend  on  the  firft  day  of  the  term,  28 
Ch.  53,  fee.  24,  p.  1 18— Repealing  va¬ 
rious  laws,  -  •  96 

Ch.  72,  p.  172 — Concerning  writs  of  er¬ 
ror  coram  vobis,  and  10 per  cent,  dama¬ 
ges,  15D  3°7>  372> 

1803. 

Ch;  77,  p.  T15 — Prefcribing  the  mode 
of  changing  the  venue,  154,  224,  457 

1805. 

Ch.  2,  fee,  16,  p.  24 — Continuances  of 
criminal  cafes,  .  2-32 

1807. 

Ch.  7,  p.  23—Prohibiting  the  ufe  of 
certain  books  of  reports,  .  364 

Ch.  12,  fee,  2,  p.  28— Authoring  a 
l'pecial  court  of  appeals,  .  261 

SUMMARY  PROCEEDINGS. 

See  Cdnjiitution,  1 — Evidence,  1 — Mo¬ 
tions,  5—  Securities,  I,  2,  3 — Sheriff, 

7,  8. 

SUPERSEDEAS. 

3.  A  perfon  who  is  fecurity  in  a  reple¬ 
vy  bond,  is  not  a  proper  lecurity  in  a 
fupefedeas  bond,  given  on  fuing  out  a 
writ  of  error  to  reverfe  a  decree  in 
chancery,  which  difiolved  an  injunc¬ 
tion  ftaying  proceedings  at  law,  upon 
the  replevy  bond  —  Lynch  vs.  Bullet , 

&c.  .  .  3*4 

2.  The  clerk’s  duty  in  taking  fecurity 
in  Juperjedeas  bonds,  •  3*7 

See  appeals,  1— Bonds,  3  — PraEiice ,  25, 

26,  27. 

SURVEYORS. 

1.  The  furveyor’s  fees  that  were  pay¬ 

able  in  tobacco,  are  to  be  rated  at  one 
penny  a  pound  —  ‘Jones  vs.  Kenney ,  96 

2.  The  court  muft  fix  the  tees  for  ler- 
vices  performed  by  a  furveyor,  un¬ 
der  an  order  of  court,  if  the  law  has 
not  afeertained  them  $  and,  on  mo¬ 
tion,  may  corred  an  overcharge — * 

Ibid,  .  •  9 6 

SURVEYS. 

Under  orders  of  court — See  LjeEi- 
men!  4,  ^—Surveyors,  a. 


1,  Surveys  may  be  fold  by  execution— ~ 

Them  as  vs.  Marjhall,  .  20 

z.  The  marking  the  lines  and  corners 
of  a  trad  of  land,  by  a  fworn  furveyor, 
by  virtue  ofa  warrant,  01  other  legal 
authority,  conftitutes  a  furvey  in  law, 
and  it  takes  date  from  that  period — 
Hickman  vs.  Boffman,  .  3  5^ 

3.  The  plat  and  certificate  is  but  evi¬ 
dence  of  the  furvey  ;  not  part  of  it— 

Ibid ,  •  •  35^ 

4.  The  ad  of  3748,  which  makes  it 
the  duty  of  the  furveyor  to  record 
plats  and  certificates  of  furvey  in  two 
months,  is  diredory  to  the  iurveyor, 
and  does  not  create  a  forfeiture  of  the 
right  of  the  individual  to  the  land  fur  • 
veyed,  i fit  is  not  complied  with — Ibid,  360 

5.  A  miftake,  clear  of  fraud,  in  run¬ 
ning  the  dividing  line  between  two 
perions,  in  making  their  original  fur- 
veys,  is  not  a  caufe  for  altering  that 
line,  after  patents  have  ifi'ued  enthofe 
furveys — Harrcd's  heir  vs.  Cc'zvan,  542 

6.  A.fter  an  entry  has  been  furveyed, 
and  the  furvey  recorded,  the  warrant 
merges  in  the  furvey,  and  a  fecond 
or  re-furvey  is  illegal — Efiill,&c.  vs. 

Hart's  heirs ,  -  »  5^7 

7.  The  infancy  of  the  owner  of  the  en¬ 
try,  when  furveyed,  does  not  alter 

the  ca it— Ibid,  .  •  574 

8.  If  the  fir  ft  furvey  were  fraudulently 
misdireded  by  the  agent  of  the  pro¬ 
prietor,  this  would  not  alter  the  cale 

— Ibid,  .  575 

9.  But  if  the  perfon  committing  the 

fraud,  had  appropriated  the  land,  it 
might  affed  his  title,  and  that  of 
thole  claiming  under  him,  with  no¬ 
tice—/^,  .  .  575 

10.  A  furvey  variant  from  the  entry,  is 

nofrvoid,  but  voidable — Ibidt  574 

See  appropriation  of  Land,  3 — Military 
Rights  to  Land,  3,  2,  5 — Patent ,  2. 

SURVIVORSHIP. 

See  Joint  AEiions ,  3. 

TENDER. 

See  Demand ,  5.  < 

TENANTS  IN  COMMON. 

See  Joint  AEiions ,  3,  4. 

TIME. 

The  manner  of  calculating  time— 

See  Venue,  5, 

When  time  is  ilT'uable,  it  ought  to  be 
alleged  certainly,  and  is  material— 
Hubble  vs.  Mullanphy , 

See  Payment,  3,  ?*9  j 
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.  TOBACCO. 

See  Rent,  2,  3 — Surveyors ,  1, 

TOWNS. 

See  Corporations,  1,2. 

TRESPASS; 

See  Jufice  of  the  Peace ,  1,  2. 

TRIAL. 

By  jury — See  Confiitution ,  1. 

VALUE. 

Of  property — See  PraBice,  I. 

VARIANCE, 

1.  Between  the  writ  and  declaration,  is 

cured  after  an  inquiry  of  damages  ex¬ 
ecuted — Troxwell,  ©V.  vs.  Fugate ,  2 

It  cannot  be  taken  advantage  of, 
after  an  office  judgment — Kennedy  vs. 
Terrill  and  Dooley ,  ,  492 

Nor  after  final  judgment — Palmer , 
&c.vs.  McGinnis,  .  505 

2.  Between  the  declaration  and  the  pe¬ 

nalty  of  the  bond  declared  on,  as  to  the 
time  of  payment,  is  not  error — Pem¬ 
berton  vs  Scarce,  .  3 

3.  Between  the  judgment  and  execution, 

as  to  the  lum,  is  not  fatal —  Ibid ,  3 

4.  Between  the  judgment  and  execution, 

the  latter  omitting  to  ftate  that  the 
plaintiff  was  afiignee,  is  fatal — Ibid ,  3 

5.  Between  the  evidence  and  declaration, 
as  to  part  of  the  plaintiff’s  demand ,  is 

not  fatal,  ...  45 

6.  In  fubftance,  between  the  declaration 
and  writing  declared  on,  may  betaken 
advantage  of  by  general  demurrer  :  if 
in  form  only,  it  muft  be  by  i pedal  de¬ 
murrer — Palmer,  &c.  vs.  M'Ginms,  507 

See  pail  Bonds,  4  —  Error,  I,  2 — Nul 
Tie l  Record ,  1 — Oyer. 

VENDOR, 

See  Notice,  4. 

VENUE. 

3.  A  chancery  caufe  is  within  the  provi- 
fions  of  the  laws  authorifing  a  change 
of  venue — -Owens  vs.  Owens,  158 

Woods  vs  Patrick  and  wife,  457 

2.  If  a  caufe  be  improperly  removed,  by 
an  order  for  a  change  of  venue,  ex¬ 
ception  fhould  be  taken  to  it  by  the 
party,  on  his  firft  appearance  in  the 
court  to  which  it  is  removed,  other- 
wife  it  is  too  late  afterwards  to  queftion 

it — Owens  vs.  Owens,  .  158 

3.  An  order  for  a  change  of  venue,  does 
not  remove  a  caufe,  unlefs  it  be  depo. 
fited  thirty  days  before  the  term  of  the 
court  in  which  the  caufe  is  depending 

r~* Ship  vs.  Gale ,  .  224 


4.  That  a  term  of  the  court  in  which  a 
fuit  is  depending,  hath  intervened  be¬ 
tween  the  granting  of  an  order  for  a 
change  of  venue,  and  its  being  depo- 
fited  with  the  clerk,  does  not  prevent 

the  order’s  removing  the  cau ft— Ibid,  224 

5.  In  calculating  the  thirty  days  which 

the  order  for  a  change  of  venue  fhould 
be  lodged  before  the  term  of  the  court, 
the  day  of  depofiting  the  order  fhould 
be  included,  and  the  firft  day  of  the 
term  excluded  —  Woods  vs.  Patrick  and 
wife,  .  .  457 

6 .  If  after  an  order  for  a  change  of  venue 

has  been  legally  depofited  in  the  clerk’s 
office,  that  court  proceed  wfth  the 
caufe,  it  is  error — Ibid,  457 

See  Praflice,  18. 

VERDICT. 

When  there  is  an  iffiue  made  up,  upon 
one  plea  in  covenant,  and  an  inquiry 
of  damages  awarded  on  the  other,  a 
general  verdidt  for  damages,  for  the 
plaintiff,  is  fufficient — Dougherty  vs. 
Glenn,  .  .  292. 

See  Error ,  7 — Jeofails,  Statutes  of,  3. 

VILLAGE  RIGHTS. 

See  Pre-emption,  1. 

VOIRE  DOIRE. 

See  Witnefs,  1. 

USURY. 

1 .  An  agreement  to  fet  the  hire  of  a  ne¬ 
gro  man  worth  22/.  per  year,  againft 
the  intereft  of  125/.  is  so  far  ulurious 
and  void,  as  to  permit  the  borrower  to 
redeem  as  a  mortgagor  ;  but  it  does 
not  vitiate  the  whole  contract — Reed 

vs.  Lanjdale ,  .  .  7 

2.  The  obligor  cannot  take  advantage  of 
an  ulurious  contradt  between  the  obli¬ 
gee  and  hisaflignee — Littellvs.  Herd,  81 

3.  A  contradt  to  be  ufurious,  muft,  fub- 
ftantially,  be  a  lending  and  borrowing 

—  Tardeveau  and  lnnes  vs.  Smith's  ex'r.  175 

See  Contracts,  7 — Liquidated  damages,  1. 

WARD. 

See  Guardian  and  Ward. 

WARRANTS  FOR  LAND. 

See  Land  Warrants , 

WARRANTY. 

1.  Upon  every  fale  of  perfonal  goods  by 
one  in  poffeffion,  there  is  a  warranty 
by  the  vendor,  that  he  hath  title  to 

the  thing  fold — Chifm  vs.  Woods,  532 

2.  If  land  conveyed  by  general  warran¬ 
ty  be  loft,  its  value  will  be  the  mea- 
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fare  of  compenfation'—Harland' s  heirs 
vs.  E  aft  land,  .  .  593 

See  Evidence ,  7. 

WATER  COURSE. 

See  Deeds,  1 — Entry,  11,  12,  21,  34, 
38,43,  46,47,  49,  52,  53,  57, 

WILLS. 

A  fecond  will,  duly  made,  expreflly  re¬ 
voked  a  former  will  5  the  teftator  af. 
terwards  deftroyed  the  fecond  will, 
with  an  intention  thereby,  to  give  ef. 
feCl  to  the  former  will  5  and  then  di¬ 
ed  :  under  thefe  circumftances,the  for¬ 
mer  will  was  held  valid — Linginfel- 
ter ,  &c.  vs.  Linginj titer ,  .  119 

See  Limitations ,  5. 

WITNESS. 

I.  A  party  putting  a  witnefs  on  his  voire 
doire ,  as  to  intereft,  has  a  right  to  ex¬ 
amine  him  as  to  the  detail  of  the 
tranfaCtion,  in  order  to  fnew  his  in¬ 


tereft —  Baldwin  vs.  tVeft,  .  5 1 

2.  Objections  to  the  competency  of  a 

witnefs,  never  come  too  late — Ibid,  51 

3.  A  perfon  offered  as  a  witnefs,  muft 

have  a  diredt  and  certain  intereft  in 
the  event  of  the  fuit,  to  render  him 
incompetent — Day  vs.  Green,  117 

4.  In  doubtful  cafes,  it  is,  in  general, 

better  to  let  the  objection  go  to  the 
credibility  only — Ibid,  .  117 


5.  If  an  objection  to  the  competency  of 
a  witnefs  be  not  made  at  the  hearing 
of  a  caufe  in  the  court  below,  it  can¬ 


not  be  made  in  this  court—Refpafsvs . 
Morton ,  fc.  ;  226 

6.  A  releafe,  to  render  an  intercfted  per¬ 
fon  a  competent  witnels,  muft  be 
proved  by  the  fubfcribing  witnefs,  if 
it  be  produced  in  court  by  the  attor¬ 
ney  of  the  party  giving  it — Reading 
vs.  Metcalf,  .  .  535 

See  Practice,  3,  4. 

WRIT. 

Of  error — See  Error ,  writ  of. 

Of  error  coram  vobis — See  Error , 

Writ  of,  (dor am  V this. 

1.  A  judgment  after  a  writ  of  inquiry 
executed,  will  not  be  reverfed  on  ac¬ 
count  of  the  writ’s  being  returnable 
to  the  firft,  inftead  of  the  third  day  of 

the  term — Conn  vs.  Jones,  .  8 

2.  After  an  office  judgment  it  is  too  late 
to  objeCt  to  the  writ,  for  a  blank 
therein — Sanders  vs.  Nelfon  circuit  court,  1 7 

See  Afftgnee,  2 — Attachment,  1,2,  3— 

Error ,  5,  6,  7 — Joint  ABion,  I,  2— 
Variance ,  1 , 

WRIT  OF  INQUIRY. 

On  executing  a  writ  of  inquiry  fome  da¬ 
mages  muft  be  given — Hanks  vs. 
Evans,  .  .  45 

See  Error ,  17 — PraBice ,  20. 

WRITINGS. 

If  declared  on  according  to  their  legal 
operation  it  is  fufficient — Adams  vs. 
BradJhaw ,  •  •  555 

See  Contracts,  2— -Bills  in  Chancer) ,  2— «* 
Evidence ,  5. 
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